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WAS  THE  SEIZURE  OF  THE  SOUTHERN  COMMISSIONERS  LEGAL? 

We  do  not  deem  any  apology  necessary  for  discussing  in  a  legal 
journal  this  all-important  question.   The  press,  it  is  true,  has  already, 
with  the  ability  and  vigoar  which  distinguish  British  journalists,  com- 
pleted an  investigation ;  and  the  writers  have  turned  aside  to  new 
inquiries,  as  if  everything  hac^  been  said  about  the  capture  which 
was  worth  saying  on  the  subject.     We  cannot,  however,  believe 
that  legal  readers  are  yet  satisfied  with  the  discussions  which  have 
taken  place.    The  issue  of  war  betwixt  Great  Britain  and  America 
is  so  momentous,  to  depend  upon  the  rightful  solution  of  a  problem 
of  international  law,  that  they  who  are  most  familiar  with  the  sub- 
jects of  inquiry  will  be  the  last  to  form  hasty  conclusions.     Nothing 
can  more  strikingly  show  the  importance  and  dignity  of  the  legal 
profession   in   a  civilised  State,  than  the  course  adopted  by  the 
Government,  and  sanctioned  by  the  people,  on  receipt  of  the  news 
of  the  boarding  of  the  *  Trent/     The  first  step  adopted  was  to  ask 
eminent  lawyers  their  opinion  of  the  legality  of  the  act,  and  accord- 
ing to  the  leaning  of  that  opinion  the  action  of  the  Government 
was  shaped  for  better  or  for  worse.     The  consulted  lawyers  knew 
that  peace  or  war,  in  all  probability,  depended  on  the  result  of  their 
deliberations ;  and  so  knowing,  they  doubtless  applied  themselves  to 
the  task,  under  a  most  solemn  sense  of  responsibility.     We  do  not 
know  what  their  opinion  was,  further  than  that  they  regarded  the 
manner  of  making  the  seizure  to  be  contrary  to  international  pre- 
cedent     We  are  ignorant  whether  they  look  upon  the  Southern 
Commissioners  as  parties  who  might  rightfully  be  seized,  or  whose 
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presence  on  board  a  neutral  vessel  would  warrant  its  capture.  Until 
the  latter  branch  of  the  subject  be  fully  discussed,  and  an  intelligent 
opinion  formed  upon  it,  we  cannot  believe  that  the  people  will 
be  content  to  rest  satisfied  with  the  inquiry  on  the  point  of  form. 
Undoubtedly  the  form  of  using  an  international  right  may  raise  a 
substantive  grievance.  An  abuse  or  contempt  of  forms  in  the 
intercourse  betwixt  a  belligerent  and  a  neutral  on  the  high  seas 
may  be  the  method  adopted  by  the  belligerent  to  show  his  contempt 
for  the  neutral  power  itself, — a  disrespect  which,  if  not  resented,  may 
lead  to  grosser  offences  of  the  same  kind.  With  all  this  in  view, 
the  people  will  not  shut  their  eyes  to  the  fact  that  the  breach  of 
form  alleged  in  this  instance  is,  that  the  belligerent  cruiser  took 
from  the  neutral  the  contraband  of  war,  and  did  not  carry  the 
neutral  vessel  itself  into  port,  that  the  question  of  contraband  might 
be  adjudicated  upon  by  a  Prize  Court.  The  complaint  of  the  neutral 
at  first  sight  seems  to  be,  that  the  cruiser  was  more  scrupulous 
than  he  might  have  been  by  the  law  of  nations*  It  is  only  at  first 
sight  that  this  view  of  the  matter  occasions  any  misgiving.  When 
investigated,  the  real  complaint  regarding  the  form  of  capture  is 
discovered  to  be,  that  a  naval  officer  should  have  taken  upon  himself 
the  functions  of  a  judge,  should  have  given  judgment  against  the 
neutral  without  hearing  parties,  and  by  means  of  an  armed  force 
should  have  instantly  executed  his  own  decree,  by  there  and  then 
seizing  the  alleged  contraband  for  his  own  purposes.  From  the 
earliest  times,  nations  have  looked  with  the  utmost  jealousy  upon 
any  attempt  by  belligerents  to  invest  their  naval  officers  with 
quasi  judicial  powers,  either  over  enemy's  ships  or  over  neutrals. 
Even  during  times  when  naval  warfare  was  conducted  with  far 
greater  rigour  than  would  now  be  tolerated,  no  power  ever  pre- 
tended to  such  a  dangerous  right  as  to  make  captors  judges  of  the 
propriety  of  their  own  captures.  Had  any  such  monstrous  rule 
been  followed,  there  would  have  been  no  necessity,  during  the 
French  war,  of  such  a  court  as  that  in  which  Lord  Stowell  presided, 
and  where,  by  a  series  of  judgments  distinguished  by  every  judicial 
quality,  he  applied  the  principles  of  international  law  in  a  manner 
to  comnaand  the  homage  of  both  hemispheres.  The  question,  accord 
ingly — which  appears  one  of  form  merely — lies  really  and  truly  at 
the  foundation  of  the  law  of  belligerent  and  neutral  rights.  To 
concede  such  a  form  would  be  to  destroy  the  whole  system  of  law 
which  successive  centuries  have  been  gradually  rearing  up.     We 


\ 


WAS  THE  SEIZURE  OF  THE  SOUTHERN  COMMISSIONERS  LEGAL  ?   3 

could  scarcely'expect  officers  of  armed  cruisers,  with  their  rough 
and  ready  sea  manners,  calmly  to  investigate,  and  rightly  to  deter- 
mine, qaestions  which  taxed  all  the  rare  ability  of  a  Stowell,  and 
which  perplex  the  most  industrious  and  ablest  expounders  of  the 
law  of  nations.  But  we  must  not  disguise  that  the  act  of  the  cap- 
tain of  the  cruiser  may  be  represented  in  a  very  different  light,  and 
doubtless  will  be  so  in  the  communication  from  the  American 
Government,  which  may  be  made  public  before  these  pages  reach 
the  hands  of  our  readers.  It  may  be  represented  that  the  case  was 
so  exceptional,  that  it  cannot  with  propriety  be  judged  of  by 
standards  applicable  to  a  very  different  state  of  society.  No  prece- 
dent, it  may  be  argued,  is  laid  down  in  the  books  as  to  how  a  mail 
steamer,  belonging  to  a  neutral  power,  is  to  be  dealt  with  when 
discovered  to  have  on  board,  amid  her  general  cargo,  or  among  her 
passengers,  a  small  admixture  of  contraband  of  war.  It  may  be 
pled  with  considerable  force,  that  it  would  have  been  a  grievous 
hardship  to  have  taken  the  mail  steamer,  with  all  her  important 
mercantile  correspondence  on  board,  and  many  innocent  passengers, 
away  back  to  some  Federal  port,  where  the  question  of  the  liability 
to  detention  of  the  two  Commissioners  could  be  tried  by  an  Ad- 
miralty judge.  Why  compel  a  belligerent  to  do  more  harm  to  a 
neutral  than  he  himself  thought  of  inflicting  ?  Is  it  not  better,  when 
a  question  of  this  kind,  with  regard  to  a  mail  steamer,  occurs  for 
the  first  time  in  international  practice,  that  a  precedent  should  be 
set  whereby  the  least  amount  of  detention  and  injury  will  be 
suffered  by  the  neutral  t  That  is  Captain  Wilkes'  own  argument 
when  publicly  speaking  of  the  transaction  in  Boston.  The  Secre- 
tary of  the  American  Navy,  in  his  report  to  Congress,  takes  care  to 
guard  his  department  from  being  supposed  to  approve  of  such  a 
precedent.  He  plainly  intimates  that  the  ^  Trent'  ought  to  have  been 
taken  as  a  prize,  and  that  all  vessels  must  be  so  treated  in  like  cir- 
cumstances in  future.  But  the  act  having  been  done  in  Captain 
Wilkes'  own  way,  it  will  be  defended  by  the  American  Government 
from  the  plausible  point  of  view  which  we  have  already  indicated. 
Many  persons  in  this  country  may  be  led  away  by  the  plausibilities, 
or  by  the  feeling  that  the  Britbh  Government  has  taken  ils  stand 
on  the  wrongful  manner  in  which  the  act  was  done,  while  less 
regard  has  been  paid  to  the  substantial  legality  of  the  act  itself. 
Wlien  war  may  result,  and  the  most  grievous  of  all  wars — a  war 
with  kinsmen  speaking  the  same  language,  professing  the  same  faith 
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and  appealing  to  the  deeds  of  a  common  ancestry — it  is  absolutely 
necessary  that  the  whole  population  be  convinced  of  the  jostice  of 
our  quarrel;  and  no  amount  of  investigation  can  be  deemed  too 
great  on  such  a  momentous  issue. 

We  propose,  therefore,  to  investigate  the  whole  question,  both  of 
the  legality  of  the  capture,  and  the  manner  in  which  it  was  effected ; 
and,  we  trust,  in  such  a  spirit  as  those  points  ought  to  be  investi- 
gated, our  national  decision  on  which  shall  be  reviewed  by  the 
impartial  judgment  of  future  ages.  It  is  frequently  said,  both  by 
Americans  and  by  some  amongst  ourselves,  that  Great  Britain 
ought  to  be  the  last  power  to  take  offence  at  the  action  of  a 
belligerent,  or  to  affect  an  over-zeal  for  the  immunities  of  neutrals. 
If  it  be  thus  meant  to  insinuate  that  Great  Britain,  when  a  belli- 
gerent, ever  acted  lawlessly  towards  neutrals,  it  is  an  untrue  reading 
of  history.  It  has  been  her  misfortune  to  be  constantly  a  belligerent 
while  the  international  code  of  sea  warfare  was  being  gradually 
adjusted ;  and  Great  Britain  was  identified  with  the  maintenance, 
perhaps  more  than  other  nations,  of  certain  belligerent  rights 
which  were  the  subject  of  fierce  dispute,  but  throughout  she  has 
never  presumed  to  take  the  law  into  her  own  hand,  or  to  hesitate 
to  obey  the  awards  of  her  own  or  the  Admiralty  judges  of  other 
lands.  Moreover,  when  war  broke  out  betwixt  maritime  powers  in 
1854,  for  the  first  time  since  the  great  revolutionary  contests  at  the 
beginning  of  the  century  were  finished,  the  British  Government, 
in  concert  with  France,  at  once  took  the  initiative  to  introduce 
modifications  of  the  belligerent  code  as  it  affected  commerce  and 
the  rights  of  neutrals.  The  modifications,  when  introduced,  had 
reference  only  to  the  Russian  war,  although  placed  on  a  permanent 
footing  by  the  Treaty  of  Paris,  so  far  as  regarded  those  nations 
which  acceded  to  the  proposals.  America  did  not ;  but  we  question 
whether  even  the  acerbity  likely  to  be  engendered  by  a  long  war 
with  the  Federal  States,  would  induce  the  Government  to  revert  to 
the  old  system.  It  was  formerly  the  undoubted  right  of  a  belli- 
gerent to  seize  ememies*  property  on  board  a  neatral  vessel,  whether 
contraband  of  war  or  not ;  and,  again,  to  confiscate  neutral  property, 
whether  contraband  of  war  or  not,  found  on  board  enemies'  ships. 
Both  of  these  undoubted  rights  of  a  belligerent  were  waived  at  the 
beginning  of  the  Russian  war ;  moreover,  we  abstained  from  i>  uing 
letters  of  marque, — an  instance  of  self-denial  which  has  not  been 
imitated  by  either  section  of  the  late  United  States.     It  must  not 
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hastily  be  concladed,  therefore,  that  Great  Britain  is  taking  up  a 
new  role  in  endeavouring  to  limit  the  rights  of  beUigerents,  or  to 
make  war  less  intolerable  to  neutrals ;  for  she  has  acted  in  modem 
times  with  singular  disinterestedness,  and  with  a  sincere  desire  to 
render  war  less  burdensome  to  all  non-combatants.  Her  conduct 
most  be  judged  by  her  recent  policy,  and.  not  by  those  old  matters  of 
contention  with  the  States,  as  to  her  right  to  search  American 
▼essels  for  British  seamen,  which  are  as  obsolete  as  the  frigates  and 
raz^  which  performed  the  obnoxious  duty.  While  the  Crown,  at 
the  beginning  of  the  Russian  war,  limited  belligerent  rights,  it  also 
reserved  certain  indispensable  powers,  the  statement  of  which  will 
sufficiently  indicate  the  line  of  argument  to  be  followed  in  judging 
of  the  liability  to  capture  of  Messrs  Mason  and  Slidell.  *  It  is 
impossible,'  says  the  declaration  in  the  Gazette^  at  the  beginning  of 
the  Russian  war,  ^  for  her  Majesty  to  forego  the  exercise  of  her 
right  of  seizing  articles  contraband  of  war,  and  of  preventing  neutrals 
from  bearing  the  enemy* s  despatches.*  Here,  then,  we  have  the 
utmost  stretch  to  which  the  laws  of  modem  warfare  are  disposed 
to  interfere  with  neutrals ;  and  it  is  under  one  or  other  of  those 
categories  that  the  Americans  must  bring  the  Southern  Commis- 
sioners, before  they  can  touch  them  on  board  a  neutral.  We  need 
not  trouble  ourselves  about  the  right  of  search,  because  that  right  is 
an  undoubted  accompaniment  of  the  right  to  stop  contraband  of  war 
or  despatches  on  board  a  eutral.  Without  the  one  the  other  would 
be  entirely  valueless :  the  neutral  might  be  full  up  to  the  decks  with 
illegal  cargo^  and  the  belligerent  be  powerless  to  prevent  it,  from 
his  inability  to  certiorate  himself  of  the  fact.  The  right  of  search 
must  always  be  co-existent  and  co-extensive  with  the  belligerent's 
determination  to  destroy  the  neutral's  trade  in  contraband.  When 
the  time  comes,  and  perhaps  it  may  not  be  far  distant,  when  ^  free 
ships  shall  make  free  goods,'  the  right  of  search  will  become  as 
obsolete  as  many  of  the  older  pretensions  of  maritime  belligerents 
soon  promise  to  be.  The  right  to  visit,  to  search,  and  to  detain 
for  search,  says  Dr  Phillimore  (III.,  sec.  cccxxv.),  is  a  belligerent 
light  which  cannot  be  drawn  into  question  ;  it  is  a  right  which  a 
belligerent  may  exercise  over  every  vessel,  not  being  a  ship  of  war, 
or,  as  it  is  sometimes  called,  a  public  vessel,  that  he  meets  with  on 
the  ocean.  He  refers,  in  support  of  the  proposition  which  he  thus 
advances,  to  Bynkershoek,  Valin,  Yattel,  De  Martens,  Kent,  and 
Heffiers.    Lord  Stowell,  in  the  case  of  the  *  Maria '  (6  Robinson's 
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Adm.  Rep.),  lays  down  the  right  of  search  in  the  most  broad  and 
absolute  terms ;  and  intimates  that  it  will  only  cease  when  that 
golden  age  shall  arrive  (which  Lord  Stowell  evidently  considered 
in  the  light  of  a  maritime  millenninm/  not  likely  to  be  realized  in 
this  world),  when,  free  ships  making  free  goods,  cruisers  will  cease 
to  have  the  duty  of  search  imposed  on  them.  American  jurists  take 
the  same  view  as  our  own  authorities, — ^the  only  difference  ever 
existing  betwixt  the  two  countries  being,  first,  as  to  the  extent  to 
which  the  right  was  to  be  carried  during  war,  and,  second,  as  to 
the  limited  right  of  visitation  which  the  British  Government  claimed 
during  peace — the  former  having  reference  to  the  claim  made  by 
Britain  to  search  American  ships  for  British  sailors,  which  led  to 
the  war  of  1812,  and  the  latter  being  claimed  for  the  purpose  of 
more  effectually  putting  down  the  slave  trade.  On  the  existence  of 
the  belligerent  right  of  search,  there  has  never  been  a  divergence  of 
opinion  betwixt  the  countries.  Indeed,  Kent,  in  treating  of  the 
question,  cites  the  opinions  of  Lord  Stowell  as  expressing  the  prin- 
ciples of  international  law  on  the  point.  Some  discussion  has  been 
raised  on  the  mode  of  bringing  the  vessel  to  for  the  purpose  of 
search ;  but  there  appears  to  be  no  proper  international  ceremony 
applicable  to  the  purpose,  so  that  discussion  would  lead  to  little 
result.  Apparently  two  guns  were  fired,  the  one  across  the  bows  in 
the  usual  manner ;  but  at  the  second  discharge  it  is  alleged  a  shell 
was  dropped  near  the  ^  Trent.'  We  have  no  means  of  knowing  at 
what  time  the  second  gun  was  fired,  or  whether  proper  attention 
had  been  paid  to  the  first,  and  no  information  as  to  the  proximity  of 
the  shell  to  the  vessel.  On  the  whole,  in  the  discussion  of  so  grave 
a  question,  it  is  not  necessary  to  overload  the  case  with  a  matter 
of  less  moment,  which  cannot  very  well  be  brought  under  any  inter- 
national rules.  Nor  do  we  consider  it  necessary  to  enter  into  a 
recapitulation  of  the  facts  which  took  place  on  board  the  steamer. 
It  is  sufficient  for  our  purpose  that  the  Commissioners  were  forcibly 
taken  from  a  neutral  British  ship,  sailing  from  the  neutral  port  of 
Havannah  to  Southampton. 

The  British  Government  regards  both  sections  of  the  late  Union 
as  belligerents,  and  treats  both  with  an  impartial  neutrality.  The 
Federal  Government,  on  the  other  hand,  refuses  to  recognise  the 
Southern  Confederacy  as  a  belligerent,  but,  on  the  contrary,  persists 
in  treating  the  war  as  an  insurrection,  and  the  hostile  Southerns  as 
rebels.    This  diversity  of  view  may  occasion  some  perplexity  in  the 
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discassion  of  the  question  ;  but  a  perplexity  to  the  Americans  alone, 
if  they  shall  attempt  to  argue  the  question  upon  such  premises.  If 
there  is  no  war,  in  the  ordinary  sense  of  the  word,  but  merely  an 
insurrection  of  certain  provinces  which  the  Federal  Govermnent 
does  not  wish  the  world  to  recognise  as  war,  then  there  can  be  no 
right  of  search.  The  descent  of  the '  San  Jacinto'  upon  the  ^  Trent' 
would,  in  that  case,  not  be  the  legal  action  of  an  armed  cruiser  upon 
a  neutral,  but  a  violent  assumption  of  illegal  powers  over  the  ship 
of  a  friendly  nation  in  time  of  peace.  Kegarded  as  the  action  of  a 
belligerent  towards  a  neutral  during  war,  the  case  is  explicable 
according  to  well-known  principles  of  international  law.  But  if 
judged  of  in  the  other  point  of  view  which  has  been  indicated,  the 
act  of  the  armed  ship  assumes  a  much  more  serious  complexion,  and 
could  not  be  tolerated  by  any  country  able  to  resent  an  outrage. 
The  Americans  are,  accordingly,  in  the  nature  of  things,  forced  to 
consider  the  cause  of  difference  from  the  same  point  of  view  as 
ourselves ;  and  we  may  safely  cease  to  hamper  the  discussion  with 
any  such  view  as  that  the  Commissioners  were  mere  rebels.  The 
British  Government  would  have  insisted  on  the  question  being 
treated  as  betwixt  a  belligerent  and  neutral  in  any  negotiations, 
whatever  the  American  Government  may  have  been  disposed  to 
assert ;  because,  having  taken  up  our  ground  in  the  quarrel,  and 
published  to  the  world  the  position  we  had  taken  up,  we  could  never 
permit  British  subjects,  property,  or  ships,  to  be  treated  in  any  other 
manner  than  according  to  that  position.  The  only  possible  phase, 
therefore,  under  which  the  question  can  be  discussed,  is  the  legality 
of  the  act  as  that  of  a  belligerent  against  a  neutral.  A  greater 
difficulty  presents  itself  in  the  uncertainty  of  the  position  held  by 
Mason  and  Slidell,  whether  they  are  to  be  regarded  as  diplomatic 
persons,  ambassadors,  or  persons  charged  with  such  a  diplomatic 
mission  as  to  bring  them  within  the  category  of  ambassadors,  or 
whether  they  are  to  be  regarded  as  officers  of  the  hostile  Government 
proceeding  upon  a  military  mission  to  Europe.  In  all  probability, 
they  bore  a  mixed  character.  They  were  well  known  in  America 
as  being  among  the  leading  men  of  the  Secessionists  (ex-Senators 
of  Congr^s),  and  their  mission  to  Europe  may  be  assumed  to  have 
been  to  promote  the  cause  of  the  new  Government  in  every  possible 
way — by  negotiating  with  European  powers  if  that  were  possible, 
and  by  purchasing  arms,  providing  money,  and  generally  propping 
up  the  military  and  national  cause  of  the  Confederates  as  they  might 
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find  opportunity.     The  fact  that  they  were  civilians,  and  not  pro- 
fessional soldiers,  would  not  afiect  the  military  character  of  their 
mission ;  and  especially  in  such  a  war  as  that  now  raging,  where 
civilians  become  soldiers,  and  soldiers  are  engaged  in  civil  employ- 
ments, in  such  a  way  as  effectually  to  destroy  professional  barriers, 
we  do  not  think  a  fair  construction  of  international  law  would  per- 
mit of  any  shield  being  thrown  over  these  men  on  account  of  their 
supposed  civil  and  unmilitaiy  position.      As  civilians,  embarked 
upon  such  a  mission  as  we  must  assume  theirs  to  have  been,  they 
were  capable  of  doing  probably  greater  damage  to  the  cause  of  the 
other  belligerent  than  any  high  military  officer.     We  think  Lord 
Stowell's  definition  of  despatches'  will  aid  us  in  arriving  at  a  true 
solution  with  regard  to  the  position  of  these  parties.     In  the  case  of 
the  ^Caroline'  (6  Rob.  Rep.  460),  he  lays  down  this  definition  : — ^  It 
has  been  asked.  What  are  despatches  ?    To  which  I  think  the  answer 
may  safely  be  returned,  that  they  are  all  official  communications  of 
official  persons  on  the  public  affairs  of  Government.'     And  again  : 
*  The  true  criterion  will  be.  Is  it  on  the  public  business  of  the  State, 
and  passing  between  public  persons  for  the  public  service?'     It  is 
such  despatches  which  a  belligerent  is  entitled  to  prevent  passing, 
and  to  seize  upon  if  in  possession  of  a  neutral ;  nay,  not  only  to 
seize  upon,  but  to  have  condemned  as  lawful  prize,  the  neutral  ship 
which  carries  them.  Applying  the  definition  to  these  men,  there  can 
be  little  room  for  doubt  that  they  were  official  persons,  intended  to 
become  the  medium  of  official  communications  abroad  on  the  public 
affairs  of  the  Confederate  Government.     So  regarded,  we  know  of 
no  principle  of  international  law  which  could  be  cited  in  favour  of 
the  free  passage  of  such  officials  on  board  neutral  ships  in  the  ordi- 
nary case.      The  arguments  by  which  the  noxious  character  of 
despatches   is  established,  may  with  tenfold  force  be  applied  to 
'  living '  despatches,  in  the  persons  of  commissioners  of  distinguished 
ability.     ^  There  are  other  acts  of  illegal  assistance  afforded  to  a 
belligerent,'  says  Kent,    '  besides  supplying  him  with  contraband 
goods,  and  relieving  his  distress  under  a  blockade.     Among  these 
acts  the  conveyance  of  hostile  despatches  is  the  most  injurious,  and 
deemed  to  be  of  the  most  hostile  and  noxious  character.    The 
carrying  of  two  or  three  cargoes  of  stores  is  necessarily  an  assistance 
of  a  limited  nature ;  but  in  the  transmission  of  despatches  may  be 
conveyed  the  entire  plan  of  a  campaign,  and  it  may  lead  to  a  defeat 
of  all  the  projects  of  the  other  belligerent  in  that  theatre  of  the  war. 


WAS  THE  8EIZ0BE  OF  THE  SOUTHERN  COMMISSIONERS  LEGAL  ?    9 

The  appropriate  remedy  for  this  offence  is  the  confiscation  of  the 
ship.  There  would  be  no  penalty  in  the  mere  confiscation  of  the 
despatches.  The  proper  and  efficient  remedy  is  the  confiscation  of 
the  vehicle  employed  to  carry  them ;  and  if  any  privity  subsists 
between  the  owner  of  the  cargo  and  the  master,  they  are  involved 
by  implication  in  this  delinqnency.'  Wheaton,  both  in  his  work  on 
International  Law,  and  on  Captures,  expresses  the  same  opinions, 
and  adopts  as  his  own,  almost  verbatim,  the  words  of  Lord  Stowell 
in  deciding  the  case  of  the  ^  Atalanta '  (6  Rob.  440),  which  is  the 
leading  authority  on  this  class  of  questions  in  the  jurisprudence  of 
the  world.  If  the  right  of  the  belligerent  to  stop  despatches  be 
measnred  by  the  noxiousness  of  their  character,  and  their  capacity 
for  injury,  it  is  evident  that  the  two  Commissioners  were  far  more 
noxious  to  the  Federal  Government,  and  far  more  calculated  to  do 
that  Government  serious,  and,  it  may  be,  irreparable  injury,  than 
acres  of  despatches  written  direct  from  the  bureau  of  Mr  Jefferson 
Davis.  So  mnch  for  the  Commissioners  regarded  as  in  the  category 
of  despatches,  or  official  persons  bearing  official  communications  on 
the  public  affairs  of  their  Government.  If  they  be  considered  as 
military  persons,  or  civilians  upon  some  military  errand,  to  purchase 
arms,  negotiate  loans,  and  generally  to  assist  in  the  establishment 
of  the  Confederate  Government,  we  are  led  very  much  to  the  same 
result*  Wheaton  (ii.  210)  thus  describes  the  law  as  to  military 
persons : — ^  Of  the  same  nature  with  the  carrying  of  contraband 
goods,  is  the  transportation  of  militaiy  persons  or  despatches  in  the 
service  of  the  enemy.  As  to  the  number  of  military  persons  neces* 
sary  to  snbject  the  vessel  to  confiscation,  it  is  difficult  to  define,  since 
fewer  persons  of  high  quality  and  character  may  be  of  much  more 
importance  than  a  mnch  greater  number  of  persons  of  lower  con* 
dition.'  Undoubtedly,  two  men  of  the  rank  of  Mason  and  Slidell, 
engaged  in  obtaining  money  or  buying  arms,  would  do  more  damage 
than  several  battalions. 

But  what  if  they  are  to  be  considered  in  neither  of  the  views 
above  set  forth,  but  in  the  higher  character  of  ambassadors — would 
they  still  be  subject  to  capture,  and  the  neutral  ship  which  carried 
them  to  confiscation?  Hear  Lord  Stowell  on  the  point  (the 
'  Caroline,'  6  Bob.  461) : — ^  I  have  before  said  that  persons  discharge 
ing  the  functions  of  ambassadors,  are  in  a  peculiar  manner  objects 
of  the  protection  and  favour  of  the  law  of  nations.    The  limits  that 
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are  assigned  to  the  operations  of  war  against  them  by  Vattel  (B. 
iv.,  c.  11),  and  other  writers  upon  those  subjects,  are.  that  yon  may 
ex^rcke  jouv  right  of  war  .^^bst  them  whenever  the  chapter  of 
hostility  exists  :  you  may  stop  the  ambassador  of  your  enemy  on  his 
passage ;  but  when  he  has  arrived,  and  has  taken  upon  himself  the 
functions  of  his  office,  and  has  been  admitted  in  his  representative 
character,  he  becomes  a  sort  of  middle-man,  entitled  to  peculiar 
privileges,  as  set  apart  for  the  protection  of  the  relations  of  amity 
and  peace,  in  maintaining  which  all  nations  are  in  some  degree 
interested.'  Accordingly,  after  an  ambassador  has  entered  upon  his 
functions,  his  despatches  from  or  to  the  belligerent  country  are  in  a 
different  position  from  Ae  kind  of  despatches  which  we  have  above 
considered.  ^  The  neatral  country  has  a  right  to  preserve  its  rek^ 
tions  with  the  enemy,  and  you  are  not  at  liberty  to  conclude  that 
any  communication  between  them  can  partake  in  any  degree  of  the 
nature  of  hostility  against  you.  The  enemy  may  have  his  hostile 
projects  to  be  attempted  with  the  neutral  State ;  but  your  reliance 
is  on  the  integrity  of  that  neutral  State,  that  it  will  not  favour  nor 
participate  in  such  designs,  but,  as  far  as  its  own  councils  and 
actions  are  concerned,  will  impose  them.  And  if  there  should  be 
reason  to  suppose  that  this  confidence  in  the  good  faith  of  a  neutral 
State  has  a  doubtful  foundation,  that  is  matter  for  the  consideration 
of  the  Government,  to  be  counteracted  by  just  measures  of  pre- 
ventive policy,  but  is  no  ground  on  which  this  Court  can  pronounce 
that  the  neutral  carrier  has  violated  his  duty  by  bearing  despatches 
which,  as  far  as  known,  may  be  presumed  to  be  of  an  innocent 
nature^  and  in  the  maintenance  of  a  pacific  connection.' — (Lord 
Stowell,  ^  Caroline,'  mpra^  The  law  is  thus  laid  down  very  clearly, 
that  a  belligerent  may  stop  the  ambassador  of  his  enemy  on  his 
passage,  however  much  the  person  of  that  ambassador  and  his  com- 
munications may  be  respected  after  he  has  assumed  his  functions^ 
Taking  the  Southern  Commissioners,  therefore,  either  in  that 
capacity,  in  the  capacity  of  military  persons,  on  civilians  on  duty 
calculated  to  benefit  the  warlike  operations  of  their  Government,  or 
general  political  agents,  on  a  combined  diplomatic  and  military 
mission,  they  seem  equally  to  have  been  liable  to  be  stopped  by  the 
Federal  cruisers. 

The  delicate  part  of  the  inquiry,  however,  has  still  to  come. 
When  speaking  of  the  penalty  which  neutrals  incur  by  carrying 
despatches,  diplomatic  agents,  military  persons,  or  ambassadors,  the 
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assumption  i%  that  the  neatral  has  hired  or  lent  herself  for  the  spe- 
cific duty,  and  has  cleared  from  some  port  of  the  enemy  not  block- 
aded, from  some  of  his  colonial  ports,  or  is  sailing  to  one  or  other  of 
these  ports,  or  to  some  locality  in  correspondence  with  snch  a  hos- 
tile port.  For  example,  if  Mason  and  Slidell  had  l&een  taken  on 
board  a  British  vessel  not  formed  for  carrying  passengers,  from  some 
nnbiockaded  port  of  the  South,  or  had  such  a  vessel  sailing  from 
such  a  port  concealed  despatches  at  the  bottom  of  a  chest  of  tea,  as 
was  done  in  the  case  of  the  ^  Atalanta,'  there  would  have  been  little 
room  for  doubt  as  to  the  result.  But  there  is  a  very  material  change 
of  circumstances  in  the  caae  before  us,  which  must  necessarily  affect 
the  result.  Had  such  noxious  despatches  as  we  have  above  adverted 
to  been  posted  and  sealed  up  in  the  bags  of  a  British  mail  steamer 
sailing  from  South  or  North,  or  been  entrusted  as  an  ordinary  packet 
to  a  ship  whose  special  duty  it  was  to  cany  packets,  in  the  former 
case  no  belligerent  could  have  insisted  on  the  right  of  search,  and 
in  the  latter  there  could  be  no  legal  capture  or  confiscation  unless 
privity  could  be  proved  against  the  master.  At  this  very  time  there 
are,  we  doubt  not,  many  despatches  passing  both  for  North  and 
South  through  means  of  our  West  Indian  mail  steamers,  and  the 
Cunard  and  Inman  packets  to  Boston  and  New  York ;  but  it  would 
be  simply  monstrous  either  for  North  or  South  to  propose,  as  belli- 
gerents, to  search  the  mail-bags  on  board  these  vessels,  and  to  con- 
fiscate as  a  prize  the  vessel  itself,  should  some  hostile  despatch  be 
found  on  board.  A  different  principle  comes  into  play  in  such  a 
case.  The  mail-bags  are  made  up  in  a  public  department  of  State, 
and  the  sanction  and  seal  of  the  Post^Office  would  be  regarded  by 
the  law  of  nations  much  in  the  same  light  as  the  stamp  of  a  public 
character  upon  a  man-of-war.  The  latter  cannot  be  searched  by 
any  belligerent,  nor  could  a  mail-bag  be  opened.  The  cargo  and 
passengers  on  board  a  mail  steamer  have  not  this  public  sanction. 
The  vessel,  so  far  as  regards  both  the  cargo  and  ship,  is  a  mer- 
chant-neutral, liable  to  be  searched,  and  confiscated  if  in  the  act 
of  carrying  contraband.  But  what  of  her  passengers?  There  is 
no  direct  precedent  to  guide  us  here ;  but  Lord  Stowell  indicates 
in  one  case  how  differently  the  :  ".frying  of  one  or  two  passengers 
among  a  number  must  be  viewed  from  the  act  of  a  neutral  becoming 
specially  engaged  for  the  carriage  of  military  persons  in  the  service 
of  the  enemy.  The  ^  Friendship'  (6  Bob.  420)  was  an  American  ship 
engaged  in  transporting  a  number  of  French  marines  from  Baltimore 
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to  Bordeaux.  Lord  Stowell  held,  in  the  circumstances,  that  she  was 
a  lawful  prize  ;  but,  in  the  course  of  his  judgment,  indicated  this 
exception  to  the  general  rule :  ^  Is  it  asked.  Will  you  lay  down  a 
principle  that  may  be  carried  to  the  length  of  preventing  a  military 
officer  in  the  service  of  the  enemy  from  finding  his  way  home  in  a 
neutral  vessel  from  America  to  Europe  ?  If  he  was  going  merely  a$ 
an  ordinary  passenger j  as  otlier  passengers  do^  at  his  own  expense^  the 
question  would  present  itself  in  a  very  different  form.  Neither  this 
Court  nor  any  other  British  tribunal  has  ever  laid  down  the  prin- 
ciple to  that  extent.'  It  is  true,  the  Southern  Commissioners  were 
not  returning  home ;  they  were  starting  on  their  hostile  errand, — an 
errand  which  the  Federal  cruisers  were  in  the  ordinary  case  entitled 
to  prevent,  and  which,  in  the  ordinary  case,  no  neutral  dealing  fairly 
with  both  parties  had  a  right  to  assist.  But  we  cannot  exclude  this 
other  consideration,  which  has  a  most  important  bearing  on  the 
rights  of  neutrals,  that  the  two  gentlemen  came  on  board  at  Havan- 
nah,  a  neutral  port,  as  passengers  paying  their  own  fare,  among  a 
variety  of  other  passengers  of  all  nationalities  who  were  in  the  vessel. 
Is  the  captain  of  a  vessel  like  the  ^  Trent '  bound  to  inquire  into 
the  political  antecedents  of  those  who  pay  their  passage  and  claim 
a  berth  on  board  his  ship  at  a  neutral  port?  Or,  having  received 
on  board  an  envoy  or  a  military  person  in  the  service  of  one  belli- 
gerent, is  his  ship  liable  to  be  confiscated  as  a  prize  by  the  other  in 
consequence  ?  We  are  entitled  to  put  the  penalty  as  confiscation, 
because,  as  we  have  already  hinted  in  the  introduction,  and  as  we 
shall  immediately  proceed  to  show,  there  is  no  such  penalty  known 
in  law  as  the  capture  of  the  passengers.  There  is  no  precedent  in 
the  books  for  confiscating  a  passenger  vessel  because  one  or  two  out 
of  many  might  be  obnoxious  to  a  belligerent — no  such  precedent 
connected  with  the  old  maritime  wars ;  and  international  law  on 
these  questions  tending  more  strongly  in  favour  of  the  neutrals,  we 
can  have  no  hesitation  in  holding  that  no  Admiralty  Court  in 
Europe  or  in  America,  before  the  occurrence  of  the  incident  under 
review,  would  have  condemned  a  passenger  steamer  as  a  prize  for 
such  an  alleged  infraction  of  neutrality.  It  is  most  important  to 
keep  in  view  that  the  port  of  departure  and  the  port  of  destination 
were  both  neutral.  Mason  was  to  remain  in  London,  and  Sliddel 
to  go  to  France — could  the  latter  have  been  taken  from  the  steamer 
betwixt  Dover  and  Calais  ?  Are  merchant-captains  bound  to  guard 
against  the  risk  of  taking  such  a  passenger?    Any  obligation  of  that 
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kind  woald  be  an  intolerable  burden ;  and  one  which,  if  dae  to  a 
belligerent  at  all,  is  equally  due  to  him  by  every  ship  that  sails  from 
evezy  port  in  the  kingdom,  or  towards  it.  In  short,  it  is  an  imprac- 
ticable obligation,  and  the  penalty  quite  incommensurate  with  the 
offence.  We  would  hold  the  same  doctrines  if  Mason  and  Slidell 
had  managed -to  embark  at  New  York  or  Boston,  and  got  safely  out 
of  American  waters. 

The  results  which  we  have  so  far  reached,  are,  that  the  Southern 
Commissioners  were  persons  whom  the  North,  as  a  beUigerent,  was 
entitled  to  make  war  upon,  and  to  punish  any  neutral  found  aiding 
them  in  theur  designs  in  certain  ways.  But  that  this  does  not 
warrant  the  belligerent  endeavouring  to  seize  as  a  prize  a  neutral 
passenger  vessel,  upon  which  these  parties  embarked  at  a  neutral 
port,  paying  their  own  fare,  and  entering  as  ordinary  passengers. 
We  now  come  to  consider  what  must  be  regarded  as  the  very  illegal 
action  of  the  ^San  Jacinto'  cruiser,  in  the  way  in  which  it  became 
possessed  of  the  persons  of  these  two  Commissioners.  Conceding, 
for  the  sake  of  argument,  that  the  ^  Trent'  had  no  right  to  take  them 
on  board  at  Havannah — conceding  that  the  vessel,  by  taking  them 
on  board,  had  committed  a  breach  of  neutrality,  and  laid  itself  open 
to  punishment, — the  mode  in  which  the  ^  San  Jacinto'  acted  was  so 
contrary  to  international  law,  as  entirely  to  preclude  its  claims.  The 
right  of  search  is  undoubted ;  but  equally  undoubted  is  the  obliga- 
tion which  rests  upon  the  cruiser  not  to  take  the  law  into  his  own 
hand,  but  to  submit  the  ship,  cargo,  and  passengers,  against  which 
he  has  something  to  allege  in  consequence  of  his  search,  to  the  de- 
cision of  a  Prize  Court.  In  a  report,  drawn  up  so  far  back  as  the 
year  1753,  by  eminent  English  officials — Sir  George  Lee,  then 
Judge  of  the  Prerogative  Court ;  Dr  Paul,  his  Majesty's  Advocate- 
General  ;  Sir  Dudley  Byder,  his  Majesty's  Attorney-General ;  and 
Mr  Murray,  afterwards  Lord  Mansfield,  his  Majesty's  Solicitor- 
General — the  following  sentences  occur,  as  descriptive  of  the  mode 
to  be  followed  in  obtaining  adjudication  of  prize : — ^  By  the  maritime 
law  of  nations,  universally  and  immemorially  received,  there  is  an 
established  method  of  determination  whether  the  capture  be  or  be 
not  lawful  prize.  Before  the  ship  or  goods  can  be  disposed  of  by  the 
captors,  there  must  be  a  regular  jhdicial  proceeding,  wherein  both 
parties  may  be  heard ;  and  condemnation  thereupon  as  prize  in  a 
Court  of  Admiralty,  judging  by  the  law  of  nations  and  treaties.' 
This  report  received  the  imprimatur  of  Lord  Stowell,  as  truly 
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setting  forth  the  course  followed  bj  the  English  Conrt  of  Admiralty. 
— (Phillimore,  iii.,  sec.  440.)  And,  accordingly,  PhilHmore  {supra) 
lays  it  down  that  the  captoi^s  title  to  his  prize  depends  apon  his 
obtaining  a  sentence  in  his  favour  from  the  proper  tribunal.  The 
captors  have  no  right  to  make  any  spoliation  or  damage  to  the  cap- 
tured ship,  or  to  embezzle  or  convert  the  property,  or  to  break  bulk, 
or  to  remove  any  of  the  property  from  the  ship,  unless  in  cases  of 
necessity,  or  where  obvious  reasons  of  policy,  or  the  urgency  of  the 
occasion,  justify  them  in  so  doing.  And  in  every  case  of  a  removal 
of  property  from  a  captured  ship,  the  Court  expects  to  be  satisfied  as 
to  the  propriety  of  the  removal,  before  it  will  proceed  to  adjudication. 
If  the  capture  is  made  without  probable  cause,  the  captor  is  liable 
for  damages,  costs,  and  expenses.  Kent  also,  in  the  same  manner, 
states  the  law  thus : — ^  When  a  prize  is  taken  at  sea,  it  must  be 
brought,  with  due  care,  into  some  convenient  port,  for  adjudication 
by  a  competent  Court.'  And  again  : — ^  By  the  modern  usage  of 
nations,  neither  twenty-four  hours'  possession,  nor  the  bringing  the 
prize  infra  prcesidioy  is  sufficient  to  change  the  property  in  the  case 
of  a  maritime  capture.  A  judicial  inquiry  must  pass  upon  the  case ; 
and  the  present  enlightened  practice  of  commercial  nations  has  sub- 
jected such  captures  to  the  scrutiny  of  judicial  tribunals,  as  the  only 
sure  way  to  furnish  due  proof  that  the  seizure  was  lawful.' — (Comm. 
Lee,  v.,  p.  112,  113,  ed.  1860.)  And  again  : — ^  Until  the  capture 
becomes  invested  with  the  character  of  prize  by  a  sentence  of  oon^ 
demnation,  the  right  of  property  is  in  abeyance,  or  in  a  state  of  legal 
sequestration.  It  cannot  be  alienated  or  disposed  of,  but  the  posseah 
sion  of  it  by  the  Government  of  the  captor  is  a  trust  for  the  benefit 
of  those  who  may  be  ultimately  entitled.  This  salutary  rule,  and 
one  80  neceaaary  to  check  irregular  conduct  and  individual  outrage^  has 
been  long  established  in  the  English  Admiralty,  and  it  is  now 
everywhere  recognised  as  the  law  and  practice  of  nations.'  The 
necessity  for  enforcing  such  a  law  is  no  less  obvious  than  that  the 
law  itself  has  been  an  established  part  of  the  jurisprudence  of  the 
nations  for  a  very  long  period.  Delicate  and  difficult  questions  must 
constantly  arise  with  regard  to  neutrals  when  a  state  of  war  exists 
betwixt  two  powerful  nations — questions  which  never  could  with 
propriety  be  left  to  the  judgment^  of  naval  offioers.  Take  the  case 
of  the  Commissioners.  It  raises  a  question  of  the  greatest  nicety, 
and  which  ought  never  to  have  been  determined  without  the  inter- 
vention of  a  judge  hearing  all  parties  for  their  interest.     Captain 
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Wilkes  solved  it  at  his  own  hand,  and  without  taking  upon  himself 
the  responsibility  which  he  would  have  encountered  had  he  taken 
the  ^  Trent'  into  port.  If,  after  hearing  parties,  the  Prize  Court  had 
decided  against  Uie  right  of  the  captors,  they  would  have  been  liable 
in  damages  and  expenses.  This  is  a  valuable  check  upon  reckless 
and  lawless  proceedings.  By  taking  out  the  Commissioners,  and 
allowing  the  ^  Trent '  to  proceed,  Captain  Wilkes  attempted  to  evade 
his  legal  responsibilities,  but  only  to  find  himself  opposed  to  the 
whole  course  of  international  law  on  the  subject.  He  has  committed 
a  gross  offence,  one  for  which  there  is  no  palliation,  and  which,  if 
the  American  Government  attempts  to  justify,  will  show  that  they 
are  completely  blinded  by  the  unfortunate  position  in  which  they 
are  placed. 

It  is  not  our  part  to  discuss  what  ought  to  be  the  policy  of 
Government  when  international  law  has  been  thus  wantonly  in- 
fringed. It  is  ours  only  to  endeavour  to  discover  what  the  law  of 
the  case  really  is,  leaving  the  course  of  Government  to  the  en- 
lightened criticism  and  discussion  of  the  press. 
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CHAP.  III. — OF  POSTPONEMENT  OP  PAYMENT  DURING  THE 
CURRENCY  OF  LIFE  INTERESTS  AND  ANNUITIES. 

As  at  common  law  the  usufruct  of  property  may  be  separated  from 
the  fee  without  abridging  the  title  of  the  fiar,  so  also,  in  a  trust  con- 
veyiwce,  the  creation  of  a  liferent  interest  for  one  party  is  not  incom- 
patible with  the  existence  of  an  immediate  vested  interest  in  the 
capital  for  another.  It  is  therefore  a  mere  question  of  construc- 
tion, whether  the  ultimate  beneficial  interest  is  intended  to  be  vested 
in  the  institute  a  morte  testatoriey  or  to  be  made  contingent  on  his  sur- 
vivance  of  the  liferenter ;  and  had  the  Courts  of  England  and  Scot- 
land seen  fit  to  adopt  the  civil  law  doctrine,  which  makes  contin- 
gency the  criterion  of  vesting,  the  law  upon  this  subject  might 
have  attained,  ere  this,  a  degree  of  certainty  and  precision  not  in- 
ferior to  that  which  characterizes  the  doctrines  of  feudal  tenure. 
Bat  in  the  interpretation  of  trust  deeds,  in  which  equitable  consi- 
derations  are  paranjount,  it  was  found  to  be  impossible  to  resist  the 
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introdnction  of  the  element  of  intention ;  and  the  resalt  has  un- 
fortunately been,  that  after  half  a  century  of  judicial  investigation, 
involving,  on  the  most  moderate  computation,  the  decision  of  more 
than  a  hundred  cases  on  the  suspensive  effect  of  life  interests  coupled 
with  ulterior  destinations,  the  question  of  intention  still  remains  as 
a  disturbing  element,  the  effect  of  which  can  rarely  be  determined 
without  the  aid  of  judicial  interpretation. 

It  would  be  useless  to  attempt  a  discussion  of  the  law  of  vesting, 
as  affected  by  the  creation  of  life  interests,  without  making  a  full 
citation  of  authoritative  cases ;  and  as,  from  the  extent  of  the  subject, 
it  will  be  necessary  to  resort  to  some  arbitrary  classification,  we 
shall,  for  convenience  of  reference,  arrange  our  commentaries  upon 
the  decisions  under  the  following  heads,  viz.: — (1.)  Vesting  in  the 
case  of  a  fee-simple  interest,  burdened  with  a  liferent,  where  there 
is  no  ulterior  destination ;  (2.)  Vesting  where  the  fiar^s  interest  is 
contingent  upon  his  survivance  of  the  liferenter  (Destination  over 
and  survivorship) ;  (3.)  Vesting  in  the  case  of  a  fee-simple  interest, 
burdened  with  an  annuity  of  fixed  amount ;  (4.)  Vesting  of  post- 
poned and  contingent  life  interests;  (5.)  Vesting  where  a  life 
interest  is  coupled  with  a  power  of  disposal,  either  without  or  with  a 
destination  over. 

Section  1.  Vesting  in  the  case  of  a  Fee-simple  Interest^  burdened  with 
a  Liferent^  where  there  is  no  Ulterior  Destination. 

This  branch  of  the  doctrine  of  vesting  is  not  attended  with  any 
difficulty.  The  creation  of  a  simple  liferent  interest  has  the  effect 
of  postponing  the  payment  of  the  capital  till  the  death  of  the  life- 
renter,  that  is,  to  an  event  which  must  happen  ;  and,  if  we  assume 
that  the  destination  is  absolute,  the  fee  must  necessarily  vest  a 
morte  testatoris.  We  may  remark  in  the  outset,  that  the  division 
of  the  fee  into  shares  makes  no  difference  in  the  result ;  for  it  is 
settled  that  a  bequest  to  a  plurality  of  persons  in  shares  does  not 
import  a  right  of  survivorship ;  the  share  of  each  beneficiary  being, 
in  fact,  a  separate  legacy.  In  the  case  of  Fowke  v.  Duncans  (1770, 
M.  8092),  where  the  effect  of  simple  postponement  of  payment 
upon  vesting  was  first  determined  after  an  elaborate  argument,  the 
testator  bequeathed,  inter  aUa,  to  his  two  nephews  one-half  of  his 
personal  estate,  in  the  proportion  of  two-thirds  to  the  one,  and  one- 
third  to  the  other ;  and,  by  a  separate  clause,  he  gave  a  life  interest 
to  his  wife  of  his  whole  personal  estate,  contingent  on  her  continuing 
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unmarried.  One  of  the  above  legatees  predeceased  the  testator.  It 
was  maintained  on  behalf  of  the  next  of  kin,  on  the  authority  of 
Yoet  and  Stair  (Voet  ad  Pand.  in  tit.  Quando  dies  leg.,  sec.  2 ; 
Stair,  1,  3,  7),  and  two  previous  cases  {Edgar  v.  Edgar^  1665,  M. 
6325 ;  Belches  v.  Belches^  1677,  M.  6327),  that  as  it  was  uncertain 
whether  the  time  at  which  the  legacies  became  due — viz.,  the  wife's 
death — ^should  ever  arise  during  the  lifetime  of  the  legatees,  the  case 
was  one  of  those  acknowledged  in  the  civil  law,  where  the  adjec- 
tion  of  a  certain  day  rendered  the  legacy  conditional ;  more  espe- 
cially as  there  was  a  destination  over  to  survivors,  ^  in  the  event 
of  any  of  the  legatees  dying  without  issue  before  my  will  takes 
place.'  The  Court,  however,  decided  that  the  legacies  vested  in 
the  legatees  at  the  testator's  death ;  and  being  also  of  opinion  that 
the  destination  over  was  merely  a  conditional  institution,  intended 
to  take  effect  as  at  the  period  of  veatingy  they  sustained  the  claim  of 
the  surviving  co-legatee  and  his  heirs  to  the  entire  half  of  the  suc- 
cession (M.  8095,  8098).  In  the  case  of  Wallace  v.  Wallace  (1807, 
M.  App.,  Clause ;  No.  6),  the  same  question  was  more  simply  raised 
upon  the  construction  of  a  direction  to  trustees,  after  the  decease 
of  the  longest  liver  of  the  settler  and  his  spouse,  ^to  content 
and  pay,  or  assign  and  make  over,  to  the  persons  after  named, 
the  respective  sums  of  money  after  specified,'  viz.,  inter  alia,  a 
legacy  of  L.IOOO  to  Alexander  Wallace,  his  nephew  (who  sur- 
vived the  testator,  but  predeceased  his  widow).  The  Court,  ad- 
hering to  the  principle  established  in  the  case  of  Fowke,  found  that 
the  legacy  vested  in  Mr  Wallace  at  the  decease  of  the  testator,  and 
was  transmitted  to  his  representatives.  Jordan  v.  Dickson  (22 
June  1809,  Hume,  268)  presents  the  circumstances  of  both  the 
previous  cases  in  combination.  In  regard  to  the  residue,  which  was 
appointed  to  be  equally  divided,  at  the  death  of  the  widow,  among 
four  individuals  nominatim^  it  was  a  precise  counterpart  of  the  case 
of  Wallace ;  while  in  regard  to  the  general  legacies  to  Jean  Jordan 
and  Charles  Dickson  (with  the  benefit  of  survivorship),  and  to 
Mary  Jordan  (with  a  destination  over),  it  left  room  for  the  special 
argument  maintained  in  the  case  of  Fowke.  The  Court,  in  this 
case,  were  of  opinion,  that  the  ulterior  destinations  were  intended  to 
take  effect  as  at  the  period  of  vesting ;  and  their  efiect  being  thus 
eliminated,  the  vesting  was  found  to  have  taken  place  at  the  death 
of  the  testator. 

VOL.  VI. — ^NO.  LXI.  JANUARY  1862.  C 
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In  the  two  foUowing  cases  reliance  was  placed  on  the  circiun- 
stance  of  the  bequest  having  been  given  to  the  children  of  a  family, 
as  indicating  an  intention  to  reserve  the  benefit  of  the  provision  for 
the  survivors  at  the  term  of  the  expiration  of  the  liferent.  In  Forbes 
V.  LuckU  (26  Jan.  1888,  16  S.  374)  the  direction  was,  after  the 
death  of  the  testator's  daughter,  to  whom  a  liferent  was  given,  to 
pay  the  residue  to  the  whole  children  of  her  body,  shane  and  share 
alike.  The  view  taken  by  the  Court  is  very  distinctly  expressed  in 
the  following  passage  from  the  leading  opinion : — ^  I  do  not  think 
that  the  fee  of  the  residue  was  pravented  from  vesting  in  these 
children,  either  by  the  circumstance  that  the  term  of  paying  to  each 
child  his  respective  share  was  postponed  until  after  the  death  of  the 
liferentrix,  who  survived  the  testator ;  or  by  the  circumstance  diat 
a  trust  by  executors  was  interposed  for  carrying  into  effect  the  inten- 
tions of  the  testator ;  or,  finally,  by  the  circumstance  that  the  bequest 
of  the  residue  was  conceived  in  favour  of  a  class  of  persons,  and  not 
in  favour  of  certain  individuals  namisiatim*  (per  Lord  Corehouse, 
16  S.  378).  The  other  case  to  which  we  refer  {Matthew  v.  ScoU, 
21  Feb.  1844,  6  D.  718)  differed  from  Forbes  v.  Luekie  only  in  that 
the  bequest  was  a  legacy  of  fixed  amount,  and  was  payable  at  the 
respective  majorities  or  marriages  of  the  children.  That  conditi<Hi 
had  been  purified  by  the  attainment  q(  majority  on  the  part  of  all 
the  children  before  the  action  was  raised;  and  the  Court  were 
unanimously  of  opinion  that  the  continuance  of  the  liferent  could 
not  prevent  the  shares  from  vesting  at  majority. 

Kilgoury.  Kilgour  (18  Feb.  1845,  7  D.  451)  carries  us  back  to 
the  arguments  maintained  at  the  close  of  the  IBth  century.  The 
testator  divided  the  residue  of  hu  estate  into  two  equal  shares,  and, 
subject  to  his  widow's  liferent,  one  of  the  shares  was  appropriated 
to  the  payment  of  two  legacies,  and  the  other  was  given  to  the 
children  of  a  class  surviving  the  expiration  of  a  second  liferent 
interest  carved  out  of  this  share.  The  vesting  of  the  second  half 
being  evidently  subject  to  postponement,  it  was  argued  that  the 
vesting  of  the  first  half  would  fall  to  be  deferred  to  the  same  term, 
on  the  ground  that  the  testator  must  be  presumed  to  have  contem- 
plated one  period  of  division  for  the  entire  estate.  The  Court  seem 
to  have  felt  some  difficulty  in  arriving  at  the  decision,  that  the 
legacies  constituting  the  first  share  vested  amorte  tesUxtoris.  There 
can  be  little  doubt  that  the  decisions  in  this  and  the  very  similar 
case  of  Sterling  v.  BaxrJ!s  TVs.  (12  Nov.  1851,  14  D.  20)  were 
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correct,  there  being  nothing  in  the  circumstances  of  these  cases  to 
warrant  a  departure  from  the  general  principle. 

We  proceed  now  to  advert  very  briefly  to  the  cases  involving 
postponement  of  payment  until  the  expiration  of  a  plurality  of  life 
interests.  If  a  liferent  Interest  is  given  to  a  plurality  of  persons  in 
shares^  the  fee  being  payaUe  either  to  one  person  or  to  several^  the 
fact  of  the  life  interest  being  divided,  will  no  more  affect  the  ques- 
tion of  vesting  than  the  division  of  the  fee  would.  Calder  v.  Dickson 
(4  Jane  1842,  4  D.  1365),  decided  by  Lord  Jeffrey  in  the  Outer 
House,  is  a  leading  authority  on  this  point.  The  settlement  con- 
templated a  division  of  the  residue  into  six  shares,  two  of  which 
were  settled  by  the  testator  in  the  following  terms,  viz.:  '  One-sixth 
on  his  sister  A,  in  liferent ;  and  the  other  one-sixth  on  his  sister  B, 
also  in  liferent ;  and  the  principal  or  fee  of  the  said  two-sixths  so 
to  be  liferented  to  be  paid,  on  the  death  of  any  of  his  said  sisters,  to 
the  daughters  of  his  brother,  and  of  his  sisters  C,  D,  and  E,  equally 
among  them,  share  and  share  alike.'  Some  of  the  testator's  nieces 
having  died  during  the  currency  of  the  liferent,  it  was  argued  on 
behalf  of  the  survivors,  that  as  the  fee  was  destined  to  them,  not 
nomintUim  or  IndividuaUy,  but  as  a  class,  and  by  description  only, 
there  was  the  less  reason  to  hold  that  the  right  to  it  was  intended  to 
▼est  when  the  liferent  began  to  run,  more  especially  as  that  class 
might  not  only  be  diminished  by  intermediate  deaths,  but  increased 
by  the  birth  of  more  nieces  between  the  demise  of  the  testator  and 
that  of  the  lifbrentrix.  Lord  Jeffrey  had  no  doubt  that  every  one 
of  the  nieces  surviving  the  testator  took  a  vested  right  to  a  share  of 
the  fund,  though  the  extent  of  the  share  might  be  affected  by  the 
existence  of  children  post  nates.  But  as  in  this  case  there  was  no 
probability  of  future  children  of  the  class,  his  Lordship,  on  the 
autbority  of  the  case  of  Scheniman  v.  Wilson  (25  June  1828,  6 
S.  1019),  gave  decree  for  an  immediate  vesting.  The  judgment  is 
chiefly  remarkable  for  the  distinct  enunciation  which  it  contains  of 
a  principle,  the  importance  of  which  will  be  seen  in  considering  the 
cases  referred  to  in  our  next  paragraph.  Referring  to  the  elements 
of  intention,  which  werey  in  his  Lordship's  opinion,  material  to  the 
question  of  vesting,  he  said,  ^  One  is,  that  there  is  here  no  ulterior 
destination  of  the  fee  in  the  event  of  the  failure  of  all  the  nieces  to 
whom  it  is  expressly  provided ;  and  the  other,  that  there  is  no  con- 
stitution of  any  accrescing  right  to  the  survivors  in  the  event  of  the 
failure  of  some  of  them,  although  provisions  for  such  accrescing 
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rights  are  made  in  other  parts  of  the  settlement,  and  as  to  other 
portions  of  the  trust  property '  (4  D.  1367 ;  see  also  Rutherjurd  v. 
Tumbully  30  May  1821,  1  S.  37). 

In  SmWi  V.  Lauder  (30  May  1834,  12  S.  646),  and  Maxwell 
y.  WyKe  (25  May  1837,  15  S.  1005),  a  liferent  interest  was  given 
to  certain  persons  and  the  survivor  of  them ;  and  it  was  held  that 
this  did  not  suspend  the  vesting  of  the  fee,  although  it  involved  the 
continuance  of  a  separate  usufructuary  interest  for  two  lives.  Maa^ 
toelTs  case  involved  the  specialty,  that  the  residuary  interest  life- 
rented  by  the  testatoi^s  sisters,  as  already  explained,  was  given  in 
fee  to  the  testator^s  next  of  kin^  to  whom  the  liferenters  belonged. 
The  Court  held  that  the  existence  of  a  liferent  interest  was  not  in- 
compatible with  that  of  a  fee  in  the  same  person ;  and  as  a  question 
of  intention,  it  was  thought  that  it  would  be  too  violent  a  construc- 
tion to  infer,  from  the  consideration  of  a  liferent  being  given  to  the 
sisters,  that  they,  though  standing  among  his  heirs  ab  intestato^  were 
to  be  thrown  out  of  all  share  of  the  residuaiy  fee  (15  S.  101 1|  per 
Lord  Gillies). 

The  case  of  DonaJdsorie  Tra.  v.  Macdaugall  (decided  by  the  whole 
Court,  20  July  1860,  22  D.  1527)  may  be  regarded  as  a  critical 
decision  on  the  doctrine  of  immediate  vesting,  as  it  embraced  in  its 
circumstances  all  the  elements  which  had  in  former  cases  been  un- 
successfully urged  in  favour  of  suspension.  The  settlor  directed  his 
trustees,  after  the  death  of  the  longest  liver  of  himself  and  his  wife, 
to  account  for^  pay^  and  divide  or  convey  the  residue  of  his  estate 
among  certain  parties  nominatimy  ^  eguaUy,  or  share  and  share  alike, 
and  to  their  respective  Iieire  or  aesigneee ;  declaring  that  if  any  of 
said  residuary  legatees  shall  die  without  leaving  lawful  issue  before 
hie  or  her  share  vest  in  the  party  or  parties  so  deceasing,  the  same 
shall  belong  to '  the  survivors  in  equal  shares.  The  grounds  upon 
which  a  majority  of  the  Court  (the  Lord  J.-C.  Inglis,  and  Lords 
Cowan  and  Kinloch  dissenting)  held  the  residue  to  have  vested  a 
morte  testatoriey  are  epitomized  in  the  leading  opinion.  They  were 
in  substance  as  follows :  (1st)  The  bequest  was  in  favour  of  the 
legatees  nominatim;  whence  a  presumption  arises,  that  it  proceeded 
from  the  testator's  regard  to  themselves  individually.  This  dis- 
tinguishes the  case  from  Boyle  v.  TTie  Earl  of  Glasgow^ s  Trs.  (also 
decided  by  the  whole  Court,  14  May  1858,  20  D.  925),  and  the 
other  cases  of  postponed  vesting  where  a  fee  was  given  to  children 
of  a  class.    {2dly)  The  second  ground  of  opinion  was,  that  although 
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the  term  of  payment  was  expressly  postponed  until  the  death  of  the 
surviving  spouse,  yet  the  only  object  of  that  postponement  was,  that 
the  yearly  revenue  of  the  subject  of  the  bequest  should  be  received 
by  the  widow  during  the  period  of  her  survivance.  (Sdly)  Although 
the  precise  date  of  the  term  of  payment  or  performance  was  uncer- 
tain, yet  the  event  must  arrive ;  the  case  being  thus  distinguished 
from  that  of  a  bequest  payable  on  an  uncertain  event,  such  as  the 
majority  or  marriage  of  the  legatees,  {ithly)  The  destination  to  the 
residuary  legatees,  and  '  their  respective  heirs  or  assignees,'  indi- 
cated an  understanding  that  the  right  to  the  bequest  might  possibly 
be  vested  in  the  residuary  legatees  before  the  expiry  of  the  liferent ; 
for  otherwise  it  could  not  have  been  payable  to  their  heirs  at  that 
term  in  their  character  as  such  (22  D.  1535).  As  to  the  survivor- 
ship clause,  it  was  expressly  contingent  upon  the  circumstance  of  a 
legatee  dying  before  his  share  vested;  and  although  there  is  much 
force  in  the  remark  of  the  Lord  Justice-Clerk  (22  D.  1543),  that 
the  testator  did  not  mean  the  time  which  had  been  discovered  to  be 
the  term  of  vesting,  but  some  specific  time  fixed  in  his  own  mind 
and  known  to  himself,  yet,  as  he  did  not  specify  the  time  intended, 
we  think  the  Court  were  right  in  ascertaining  it  for  him  by  the 
rules  of  legal  construction,  rather  than  by  arbitrary  conjecture. 

There  is,  however,  one  exception  to  the  rule  of  vesting  a  marte 
teatatoris  in  cases  of  fee-simple  interests  qualified  by  a  liferent. 
Having  regard  to  the  authorities,  which  will  immediately  be  cited, 
we  are  fully  justified  in  laying  down  the  proposition,  that  a  bequest 
to  a  mother  in  liferent,  with  remainder  to  her  children  as  a  class, 
does  not  vest  until  the  death  of  the  liferentrix,  or  until  the  dissolution 
of  the  marriage  in  the  case  of  the  fee  being  confined  to  the  children 
of  the  marriage  then  existing.  The  case  of  Watson  v.  Marjoribanka 
(17  Feb.  1837,  15  S.  586)  appears  at  first  sight  inconsistent  with 
this  view  of  the  law ;  it  having  been  there  decided — according  to  the 
statement  in  the  rubric — ^that  in  the  case  of  a  provision  to  children  of 
a  class,  subject  to  a  power  of  apportionment  by  the  mother,  who  held 
a  liferent  of  the  fimd,  a  jus  qucesitum  to  some  share  of  the  fund 
vested,  immediately  on  the  death  of  the  testator,  in  each  of  the  chil- 
dren then  alive.  But  although  the  First  Division  in  this  case  held 
the  deed  of  apportionment  to  be  null,  on  the  ground  of  the  omission 
to  allot  any  share  to  the  representatives  of  children  predeceasing  the 
liferentrix,  the  judges  do  not  seem  to  have  at  all  contemplated  the 
case  of  the  possible  emergence  of  children  subsequent  to  the  supposed 
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period  of  vesting ;  nor  does  it  appear  that  this  contingency  was  clearly 
in  view  of  the  Second  Division  in  deciding  the  sabseqoent  case  of 
Forbes  v.  Luckie  (26  Jan.  1838,  16  S.  374),  although  Lord  Core- 
house  says  (p.  378),  *  I  do  not  think  the  fee  (^  the  residue  was  pre- 
vented  from  vesting  in  these  children  ...  by  the  circumstance  that 
the  bequest  of  the  residue  was  conceived  in  favour  of  a  class  of  per- 
sons, and  not  in  favour  of  certain  individuals  nominatim*  The  case 
cfpost  natoB  was  favourably  considered  by  Lord  Jeffrey  in  Calder  v* 
Dickson  (4  June  1842, 4  D«  1365 ;  and  see  Bloomfield  v.  CampbeUf 
24  Nov.  1835,  14  S.  51),  and  in  the  two  Second  Division  cases  of 
Provan  v.  Provan  (14  Jan.  1840,  2  D.  298)  and  Johnston  v.  John^ 
ston  (9  June  1840, 2  D.  1038),  which  Lord  Colonsay  referred  to  as 
having  settled  the  law  (see  14  D.  24,  Note).  In  Sterling  v.  Bairds 
Trs.  (12  Nov.  1851),  it  was  held  that  rights  conceived  in  favour 
of  children,  not  as  individuals  but  as  a  class,  subject  to  an  annuity  to 
the  mother  or  to  both  parents,  did  not  vest  until  the  death  of  the 
annuitant  or  longest  Hver,  as  the  case  might  be.  This  distinction 
was  particularly  dwelt  upon  in  deciding  the  case  of  Johnston. 
The  Lord  J.-C.  Hope  said, '  The  payment  is  to  be  made  equally 
among  the  children  as  a  class,  and  not  to  them  nominaJtim*  Lord 
Medwyn  said,  ^  The  case  of  Wallace  was  that  of  an  individual ;  there 
dies  cedit  sed  non  venU.  And  so  was  the  case  of  Maijoribanks.  But 
there  is  a  great  difference  between  a  conveyance  to  children  as  indi- 
viduals and  as  a  class.  The  present  case  doea  not  distinguish  any 
one  individually.' 

If  we  except  Lord  Brougham's  incidental  allusion  to  the  subject 
in  Scott  V.  ScoU  (24  July  1850,  7  Bell,  143 ;  see  151),  the  questioD 
does  not  appear  to  have  been  again  mooted,  until  Lord  Cranwortb, 
in  deciding  the  case  of  PurseU  v.  Newligging  (10  May  18^55,  2  Macq. 
273 ;  see  276),  referred  to  the  doctrine  laid  down  in  Johnston  v. 
Johnston^  for  the  sake  of  drawing  a  distinction  between  the  case  of 
suspension  pending  a  liferent  of  the  entire  fund  and  that  of  an- 
nuities. Inferring  to  the  circumstance,  that  in  Johnsion^s  case 
the  fee  was  given,  upon  the  death  of  the  annuitant,  to  a  certain  class 
of  persons,  his  Lordship  observed,  that,  on  the  construction  of  the 
settlement,  class  was  held  to  mean  persons  alive  at  the  deatJi  of  the 
liferenter ;  but  added,  that  ^  although  this  doctrine  of  suspending 
may  be  made  applicable  to  the  case  of  an  annuity  as  well  as  to  that 
of  a  liferent,  it  requires  much  stronger  language  to  satisfy  your 
Lordships  that  there  was  an  intention  to  suspend  in  the  case  of  an 
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annuity  than  in  that  of  a  liferent.'  The  annuity  in  PursdTs  case 
being  o(  trifling  amount,  the  House  held  that  it  did  not  create  a 
anspension  of  the  vested  interest  in  the  fee. 

The  latest  authoritative  decision  on  the  suspension  of  fees  destined 
to  children  of  a  class,  is  that  of  Boyle  v.  Earl  of  Glasgow's  Trs* 
(14  May  1858,  20  D.  925),  in  which  it  was  decided  that  the  vesting 
was  suspended  until  the  period  of  payment.  It  is  right  to  notice 
that,  in  the  opinion  of  the  consulted  judges,  reliance  is  placed  on 
the  express  terms  of  the  destination,  which  gave  the  fee  on  the  death 
of  the  survivor  of  the  spouses  to  the  children  then  existing ;  but  their 
Lordships  add,  that  the  limitation  thus  imposed  entirely  quadrated 
with  the  purposes  announced  in  the  commencement  of  the  trust 
deed,  and  was  eminently  calculated  to  secure  the  complete  implement 
of  those  purposes  (which  were,  in  the  words  of  the  granter,  ^  to 
make  an  additional  provision  for  my  daughter.  Lady  Augusta 
FitBcIarence,  her  husband,  and  their  issue');  whereas  any  disre- 
gard of  that  limitation  might  in  certain  contingencies  have  in  a 
great  measure  defeated  the  trustee's  intention,  and  in  the  case  that 
had  actually  occurred  (of  the  assignment  of  her  interest  by  a  pre- 
deceasing child),  would  attribute  to  him  an  intention  unwarranted 
by  the  terms  of  the  deed  (20  D.  940).  Wood  v.  Wood  was  a  some* 
what  special  case.  The  truster  gave  a  liferent  of  certain  property 
to  his  wife^  and  added,  '  The  money  left  to  my  wife  during  her  life, 
10  at  her  death  to  be  given  to  my  nephews  and  nieces,-^that  is,  to 
the  children  of  my  brothers,  John  and  Patrick  Wood ;  and  to  them 
I  leave  and  bequeath  said  property,  burdened,  as  aforesaid,  with  the 
liferent  of  my  wife,  Mary  Denniston,  and  left  entirely  at  her  dia- 
poaal  in  so  far  as  regards  the  sums  to  be  allotted  to  each,  but  on  no 
account  to  be  alienated  firom  them.'  Children  were  bom  to  one  of 
the  brothers  after  the  death  of  the  liferentrix  (who  did  not  exercise 
the  power  of  disposal  conferred  upon  her) ;  and  the  question  was, 
whether  these  children  were  entitled  to  participate.  Lord  Cowan 
delivered  the  judgment  of  the  Court,  finding  that  the  children  to 
whom  the  fund  was  given  were  the  children  in  existence  at  the 
death  of  the  widow ;  the  grounds  of  decision  being — (1),  that  the 
testator  had  himself  fixed  upon  that  as  the  period  of  division,  with- 
out any  proviso  in  favour  of  children  afterwards  bom ;  and  (2), 
that  the  deed  did  not  contemplate  the  prolongation  of  the  trast  after 
the  death  of  the  liferentrix.  This  decision  appears  to  receive  sup- 
port from  some  of  the  earlier  cases,  such  as  Mackenzie  v.  HoWs 
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Legatees  and  other  cases,  in  which  the  vesting  was  immediate, 
and  which  do  not  seem  to  call  for  special  notice  in  this  chapter. 
{Mackenzie  v.  Holes  Legateesj  1781,  M.  6602  ;  M'Courtie  v.  Blackie^ 
15  Jan.  1812,  Hume,  270;  Grant  v.  Fy/ey  22  May  1810,  F.  C; 
Pearson  v,  Corrie,  28  June  1825,  4  S.  119.) 


NOTES  IN  THE  INNER  HOUSE. 
FIRST  DIVISION. 

Advocation^  Syme  v.  Harvey, 
What  is  a  Fixture  f 
In  this  case  the  very  important  question  arose  for  decision,  What,  as 
between  landlord  and  tenant,  is  to  be  considered  a  fixture?  It  is 
necessary,  before  considering  the  effect  of  the  judgment,  to  state 
shortly  the  circumstances  of  the  case,  in  order  to  prevent  its  autho- 
rity being  carried  too  far.  In  1853,  Messrs  Syme  and  Middlemass, 
who  were  nurserymen  and  seedsmen  in  Glasgow  and  its  neighbour- 
hood, obtained  a  five  years'  lease  of  the  garden  of  Keppoch  House 
from  Mr  Harvey,  who  in  the  present  case  is  to  be  treated  as  the 
landlord.  At  the  time  the  lease  was  entered  into,  the  garden  was 
not  a  nursery-garden.  In  the  course  of  1854  the  tenants  erected, 
at  their  own  expense,  a  propagating  house,  which  cost  them  L.40,  a 
greenhouse,  which  cost  them  L.lOO,  and  a  potting-house,  the  cost  of 
which  did  not  appear.  In  1855  the  garden  was  converted  by  Syme 
and  Middlemass  into  a  nursery-garden.  In  1858  the  lease  expired^ 
but  the  tenancy  was  continued  for  another  year.  During  this  last 
year,  Syme  and  Middlemass  having  been  sequestrated,  their  trustee 
proposed  to  sell  and  remove  the  erections  above  mentioned,  when 
Harvey,  who  had  known  at  the  time  that  the  erections  were  being 
made,  interposed,  and  applied  for  interdict,  at  the  same  time  demand- 
ing that  the  garden  should  be  restored  by  the  tenants  to  its  condition 
before  the  lease.  The  Sheriff-substitute  refused  the  interdict,  but 
the  Sheriff  granted  it.  Syme,  by  an  arrangement,  came  to  be  in 
right  of  the  creditors  of  the  copartnery,  and  hence  the  interdict  was 
directed  against  him.  It  should  further  be  explained,  that  the  erec- 
tions consisted  of  brick  walls  about  three  feet  in  height  from  the 
ground,  with  glass  sides  and  roofs  resting  upon  them.  The  case 
came  before  the  First  Division  on  a  note  of  advocation,  when  their 
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liordsfaips  recalled  the  SherifTs  interlocutor,  and  held  that  the 
tenants,  who  did  not  claim  the  brick  foandations,  were  entitled  to 
remove  the  glass  sides  and  roofs  of  the  erections.  The  L<yrd  Presi- 
dent^ in  delivering  his  opinion,  said :  ^  The  original  law  in  regard  to 
what  was  to  be  considered  as  a  fixture  in  questions  between  heir  and 
executor,  was  very  decidedly  favourable  to  the  rights  of  the  heir. 
But  questions  in  regard  to  what  was  a  fixture  arose  between  parties 
in  other  relations,  as  liferenter  and  fiar,  and  landlord  and  tenant ; 
and  though  the  law  had  fluctuated,  the  general  result  of  the  cases 
coming  under  these  different  classes  was,  that  it  was  less  rigid  in 
fiivour  of  the  landlord,  and  more  in  favour  of  the  tenant,  than  in  any 
of  the  other  classes.  The  reason  for  this  was  obvious.  As  new 
branches  of  trade  arise,  new  uses  of  land  arise ;  and  as  heritable  sub- 
jects may  become  part  of  the  effects  of  a  trading  company,  they  may 
be  applied  to  uses  of  a  more  or  less  permanent  character.  The  law  in 
respect  to  questions  arising  out  of  such  occupation  must  accordingly 
adapt  itself,  in  virtue  of  the  expansive  power  it  possesses,  to  the  changes 
which  take  place  in  the  course  of  time.  It  is  not  fixed  by  statute,  and 
must  be  applied  to  particular  cases  and  particular  questions,  with  a 
view  to  the  whole  circumstances  in  each  instance.  Applying  these 
views  to  the  present  case'  (his  Lordship  continued),  *  I  am  of  opinion 
that  the  rights  of  the  tenant  should  prevail,  and  I  think  these  are  im- 
poitant  elements  for  arriving  at  that  decision.  In  the  first  place,  it 
is  important  to  look  at  the  object  for  which  the  structures  in  question 
were  made,  the  temporary  character  of  the  tenants'  rights,  and  the 
costliness  of  the  erections  compared  with  the  temporary  interest  of 
the  tenants,  and  the  purpose  of  the  erections.  They  were  erected 
at  the  expense  of  a  company  established  as  a  trading  company  for 
the  sale  of  fruits,  flowers,  etc.,  and  for  the  use  of  that  company  in 
canying  on  their  business.  The  company  held  the  ground  for  the 
short  period  of  five  years,  and  the  erections  were  made  after  two  years 
of  the  five  had  already  elapsed.  The  rent  was  L.35  for  the  first 
year,  and  L.40  for  the  remaining  four  years — not  a  rent  made  low 
in  respect  dP  improvements  to  be  made  by  the  tenants,  but  a  rent 
suitable  to  the  place  as  it  stood.  The  erections  cost  L.140,  irre-- 
spectave  of  the  potting-house, — a  sum  equal  to  three-fourths  of  the 
whole  rent  for  the  whole  period  of  the  lease,  and  expended, 
too>  after  two  years  of  the  lease  had  elapsed.  It  is  also  important 
to  look  at  the  character  of  the  structures,  and  the  probable  inten- 
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tion  of  the  tenants  as  regarded  their  permanency.     It  appears  from 
the  evidence  that  they  were  purposely  made  less  sabstantial  than 
would  otherwise  have  been  the  case^  because  the  tenants  had  in  view 
to  remove  them  at  the  termination  of  their  lease.     I  can  scarcely 
conceive  a  case  more  favourable  to  the  pretensions  of  the  tenants. 
There  may  be  a  distinction  in  some  cases  between  the  parts  of  an 
erection  which  are  fixed  in  the  soil,  and  what  is  not  so  fixed.     But 
I  am  not  prepared  to  say  that,  had  not  the  tenants  conceded  the 
point,  I  would  have  negatived  their  claim  to  remove  the  whole 
structures,  including  that  portion  which  was  fixed  in  the  soil.   .   •  • 
Suppose  that  a  trading  company,  carrying  on  such  a  business  as  in 
the  present  case,  had  held  land  on  a  longer  lease,  and  found  that  the 
business,  as  they  carried  it  on,  was  not  paying,  I  am  not  prepared 
to  say  that  they  would  not  be  entitled  to  pull  down  such  erections 
and  substitute  others  of  a  kind  more  likely  to  be  profitable,  or  to 
take  away  the  bricks  altogether,  and  convert  the  foundations  into 
flower-beds.   The  erections  are  part  of  the  machinery  for  carrying  on 
their  trade,  and  for  which  they  may  substitute  another  kind  at  their 
option.     It  is  not  necessary,  however,  to  decide  that  question  here.' 
Lord  Curriehillf  in  his  opinion,  laid  it  down  that,  in  order  to  the 
settlement  of  a  question  like  the  present,  two  elements  were  to  be 
considered — Istj  the  nature  of  the  erection,  as  in  itself  easily  or  not 
easily  separable  from  the  soil ;  and  2dj  the  intention  with  which  it 
was  made.    Lard  Deaa  thought  the  elements  mentioned  by  Lord 
Curriehill  very  indefinite,  while  admitting  that  they  were  the  only 
ones  which  could  be  looked  at.     He  then  proceeded  to  contrast  the 
case  of  heir  and  executor  with  that  of  landlord  and  tenant,  in  regard 
to  the  question  of  fixtures.     In  the  former  case  he  held  that  the  pre- 
sumption of  permanency,  and,  therefore,  of  the  erection  being  a 
fixture,  was  in  favour  of  the  heir ;  while,  in  the  latter,  he  thought 
that  the  presumption  was  the  other  way,  and  in  favour  of  the  tenant. 
He  had  no  doubt  that  the  tenant  of  a  nursery-garden  was  entitled 
to  carry  away  all  the  plants  and  trees  in  it,  as  these  were  his  crop. 
The  tenant  of  an  ordinary  garden  would  not  be  entitled  to  do  so, 
although,  probably,  even  he  might  carry  away  some  of  them,  e.g^ 
those  which  he  had  planted  the  year  before.    He  had  great  doubts 
whether  the  tenant  in  the  present  case  was  entitled  to  remove  the 
brick  foundations,  but  he  had  no  doubt  that,  if  required  by  the  land- 
lord, he  was  bound  to  do  so. 

In  England,  it  would  appear  that,  though  not  very  firmly  settled. 
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the  rule  of  law  is^  that  where  tenants  erect  buildings,  such  as  hot- 
houses, for  the  purposes  of  their  trade,  they  are  entitled  to  remove 
them.    Lord  Kenyon  puts  the  reason  of  the  rule  thus,  in  Penton  v. 
Robarty  2  East.  88 :  '  Shall  it  be  said  that  the  great  gardeners  and 
nurserymen  in  the  neighbourhood  of  this  metropolis,  who  expend 
thousands  of  pounds  on  the  erection  of  greenhouses  and  hothouses, 
etc.,  are  obliged  to  leave  all  these  things  upon  the  premises,  when  it  is 
notorious  that  they  were  even  permitted  to  remove  trees,  or  such  as 
are  likely  to  become  such,  by  the  thousand  in  the  necessary  course  of 
trade  ?   If  it  were  otherwise,  the  very  object  of  their  holding  would  be 
defeated.'   In  the  last  case  of  the  kind  which  went  up  to  the  House  of 
Lords  from  the  Court  of  Session  {Fisher  v.  DixoTiy  26  June  1845,  4 
Bell,  352),  Lord  Brougham  said :  ^  The  Scotch  law  appears  to  me 
only  to  differ  from  the  English  law  in  carrying  its  principles,  as  laid 
down  in  the  cases,  a  little  further,  rather  than  falling  short  of  them.' 
The  judgment  in  the  present  case  justifies  that  opinion,  and  fairly 
represents  the  progress  which  our  law  has  made  in  recognbing  tenant- 
right  in  regard  to  buildings  erected  for  purposes  of  trade.    Both  the 
English  and  Scotch  cases,  however,  distinguish  between  agricultural 
tenants  and  those  who  hold  land  for  the  purpose  of  trade,  refusing 
to  the  former  the  privileges  accorded  to  the  latter.     In  England  the 
Legislature  has  sought  to  remedy  the  evil  results  of  distinction  by  the 
14  and  15  Vict,  cap.  25,  which  provides  that,  where  buildings  have 
been  erected  by  the  tenant  of  lands,  at  his  own  expense,  whether  for 
the  purposes  of  trade  or  agriculture,  and  with  the  written  consent  of 
the  landlord,  he  shall  be  entitled  to  remove  them  at  the  expiration 
of  his  lease,  even  though  they  are  aoh  annexe^  provided  that  he  shall 
be  bound  to  restore  the  soil  or  buildings  to  which  they  are  annexed 
to  the  condition  in  which  they  were  before  their  erection.    There  is 
as  yet  no  similar  Act  in  regard  to  Scotch  tenants ;  but  a  decision  like 
that  in  the  present  case,  which  settles  so  firmly  the  rights  of  trading 
tenants,  while  it  refuses  the  same  privileges  to  agricultural  tenants, 
is  very  likely  to  lead  to  the  introduction  of  a  measure  applicable  to 
Sootlandy  with  provisions  like  those  of  the  14  and  15  Vict,  cap.  25. 
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SECOND  DIVISION. 

Bruee  v.  lAnton  and  M^DaugaU. 

Public  Houses  Act  (16  and  17  Ftcf.,  cap.  67). 

Evidence  Act  (16  and  17  Vict.y  cap.  20). 

Civil  and  Criminal  Proceeding. 

In  this  case  the  cousulted  judges  unanimously  decided  that,  in  a 
prosecation  for  bartering  or  selling  spirits  withoat  a  certificate  under 
the  Act  16  and  17  Vict.,  cap*  67|  the  defender  is  not  competent  and 
compellable  to  give  evidence  as  a  witness.  This  judgment  seems  to 
proceed  on  a  sound  construction  of  the  Evidence  Amendment  Act 
of  1853,  and  to  be  in  accordance  not  only  with  the  theory  on  which 
criminal  procedure  is  distinguished  from  civil  in  the  law  of  Scotland^ 
but  with  those  principles  of  justice  and  policy  which  should  govern 
all  right  systems  of  jurisprudence.  Although  the  decision  had 
special  reference  to  the  construction  of  the  Evidence  Amendment 
Act,  it  may  be  regarded  as  determining  the  broad  and  general 
question^  whether  procedure  such  as  that  contemplated  by  the 
Forbes  Mackenzie  Act  is  to  be  regarded  as  civil  or  criminal.  The 
Act  of  16  and  17  Vict.,  cap.  20|  provides  that  ^  it  shall  be  com- 
petent to  adduce  and  examine  as  a  witness  in  any  action  or  pro* 
ceeding  in  Scotland^  any  party  to  such  action  or  proceeding,  or  the 
husband  or  wife  of  any  party ;'  ^  but  nothing  herein  contained  shall 
render  any  person,  or  the  wife  or  husband  of  any  person  who  in  any 
criminal  proceeding  is  charged  with  the  commission  of  any  indictable 
offence,  or  any  offence  punishable  on  summary  convictiouy  competent 
or  compellable  to  give  evidence  for  or  against  himself  or  herself,  hia 
wife  or  her  husband,  except  in  so  far  as  the  same  may  be  at  present 
competent  by  the  law  and  practice  of  SeotlandJ  The  suspender 
argued  that  this  prosecution  under  the  Public  Houses  Act  was  not 
a  criminal  proceeding  in  the  sense  of  the  Evidence  Act,  in  respect 
that  selling  spirits  was  not  in  itself  illegal  or  criminal,  or  malum  m 
le,  but  only  malum  prohibitum ;  an  offence  against  a  statute^  which 
statute,  although  it  imposed  a  penalty,  did  not  invest  the  act  of 
selling  spirits  with  any  of  the  characteristics  of  a  crime,  or  render 
the  proceedings  for  the  recovery  of  the  penalty  criminal  proceedings. 
The  statute  made  no  provision  for  the  proceedings  being  at  the  in- 
stance of  the  Procurator-Fiscal  or  public  prosecutor,  although,  by 
the  law  and  practice  of  Scotland,  the  concourse  of  the  public  prose- 
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Gutor  was  necessary  in  all  actions  pnrsaed  ad  vindictam  ptiblicamy  it 
being  contrary  to  the  general  policy  of  the  law  to  entrust  the  correc- 
tion of  public  wrongs  to  private  parties  or  to  popular  actions  {Darly 
Y.  Love^  10  Feb.  1796 ;  Syme  v.  Murray^  19  Jan.  1810).  The  Act 
of  16  and  17  Vict.,  cap.  67,  adopted  the  procedure  for  the  recovery 
of  penalties  prescribed  by  the  previous  Act  of  9  Geo.  IV.,  cap.  58^ 
which  provided  that  a  warrant  should  be  granted  for  summoning 
the  party  complained  against  to  appear  before  the  magistrate ;  and 
although  under  the  later  Act  (sec.  16)  it  was  made  lawful  for  the 
magistrate,  instead  of  granting  warrant  to  summon,  to  grant  war- 
rant to  apprehend,  yet  such  warrant  not  being  a  warrant  for  incar- 
ceration, but  simply  a  warrant  to  convey  before  the  magistrate  for 
the  purpose  of  identification,  did  not  change  the  character  of  the 
proceeding  from  civil  to  criminal.  The  penalty  imposed  was  truly 
of  the  nature  of  a  civil  debt,  and  imprisonment  followed  only  upon 
failtti'e  to  pay  the  penalty,  and  might  be  put  an  end  to  at  any  period 
by  payment.  The  imprisonment  was  plainly  not  a  substantive 
punishment,  but  a  means  of  enforcing  payment,  as  in  other  cases  of 
civil  debt.  Another  test  which  brought  out  the  distinction  between 
the  present  prosecution  and  a  criminal  proceeding  was  this :  that  in 
such  a  prosecution  the  party  complained  against  could  be  proceeded 
against  and  convicted  in  absence;  whereas,  in  a  proper  criminal 
proceeding,  not  a  single  step  could  be  competently  taken  unless  the 
accused  party  were  present. 

The  Court,  however,  disregarded  these  arguments,  being  of 
opinion,  Ist^  that  the  illegal  transaction  in  question  is,  in  the  sense 
of  the  Evidence  Act,  an  offence;  2<^,  that  it  is  punishable  on  sum- 
mary conviction  ;  and,  Zd^  that  the  proceeding  resorted  to  for  im- 
posing the  punishment  is  a  criminal  proceeding.  They  arrived  at 
the  conclusion  that  the  proceeding  was  criminal,  not  only  from  the 
phraseology  of  the  statute,  where  such  terms  are  used  as  *  guilty,' 
'oflfence,*  and  *  conviction,'  and  in  which  previous  conviction  is  made 
a  quality  or  aggravation  of  the  offence,  and  the  punishment  imposed 
on  conviction  is  imprisonment  in  default  of  immediate  payment  of  a 
penalty,  but  also  on  the  broad  general  principle  stated  by  Baron 
Hume  in  the  opening  chapter  of  hb  work,  that  every  act  is  a  crime 
^  for  which  our  practice  has  appointed  the  offender  to  make  some 
satisfaction  to  the  public,  besides  repairing,  where  that  is  possible, 
the  injury  sustained  by  the  individual.'  In  this  sense  the  prose- 
cotipii  wa»  a  criminal  proceeding,  being  in  vindictam  puhUcam  in 
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modum  pasnoe,  for  repression  and  punishment  of  an  offence,  and  not 
ad  civilem  effectum^  for  enforcement  of  right  or  reparation  of  wrong 
between  man  and  man.  This  judgment,  which  establishes  a  sound 
and  practical  criterion  for  distinguishing  civil  from  criminal  pro- 
ceedings, is  in  conformity  with  the  opinions  of  Lord  Ivory  in  the 
previous  case  of  Stevenson  v.  Scott  (8  Dec.  1854,  1  Irvine  603), 
and  of  the  Lord  Chief  Baron  of  England  and  Baron  Parke  in  the 
case  of  Tlie  Attorney-General  v.  Radloff  (Law  Journal,  N.  S.,  26 
Excheq.,  p.  240).  On  general  principles  of  justice  and  policy,  it 
would  seem  most  unjust  to  compel,  and  most  inexpedient  to  allow 
the  party  complained  against  to  be  examined  on  oath  as  a  witness 
in  a  proceeding  where  so  serious  a  sentence  would  follow  on  his  ad* 
mission  of  the  offence ;  and  where,  if  really  guilty,  the  only  means 
of  escaping  punishment  would  be  to  commit  perjury.  In  this,  as  in 
other  criminal  proceedings,  it  is  no  doubt  often  a  hardship  to  an 
innocent  person  that  he  is  not  allowed  to  give  evidence  in  his  own 
favour ;  but  this  hardship  might  be  much  alleviated  were  the  accused 
party  entitled,  if  he  thought  fit,  to  make  a  statement  or  declaration 
of  the  facts,  which  would  be  received  as  evidence  quantum  valeat. 
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Latin  Phrases  and  Maanmsy  collected  from  the  Institutional  and 
other  Writers  on  Scotch  Law ;  with  Translations  and  Illustra- 
tions. By  John  Trayneb,  Esq.,  Advocate.  Edinburgh  :  Wil- 
liam Paterson.     1861. 

We  have  the  most  profound  sympathy  with  the  Junior  Bar.  The 
ordeal  to  which  so  many  of  their  number  are  exposed — on  the  one 
hand,  the  social  prestige  of  their  profession  requiring  the  mainten- 
ance of  a  position  which  in  other  spheres  of  life  is  either  the  result 
of  a  long  life  of  labour,  or,  if  inherited,  is  attended  by  a  fortune 
equal  to  sustain  it ;  on  the  other,  the  utmost  willingness  and  power 
of  work  handed  over  to  absolute  inaction — is  an  ordeal  perhaps  as 
irksome  and  severe  as  will  be  found  in  the  circumstances  of  social 
life.  That  many  sink  under  it,  or  more  wisely,  as  they  feel  their 
weakness,  remove  themselves  from  its  temptation,  is  not  a  thing  to 
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be  wondered  at.  The  wonder  is,  that  so  many  should  so  long  sur- 
vive the  sickness  of  *  hopes  deferred/  and  be  present  in  the  field  to 
win  at  last,  as  in  individual  and  yet  not  rare  cases,  the  sure  reward 
of  pertinacious  industry ;  or,  as  by  a  larger  class,  the  easy  honours 
that  proclaim  the  friendship,  the  good-will,  and,  above  all,  the  dis- 
criminating professional  zeal  of  well-appointed  seniors. 

For  men  so  tried  by  fortune,  allowance  is  to  be  largely  made.  If, 
here  and  there,  a  weaker  brother  perish  in  the  struggle,  or,  sinking 
under  the  weariness  of  disappointed  wishes,  neglects  to  husband  the 
strength  of  youth  for  the  toil  of  manhood,  it  must  not  be  forgotten 
that,  while  most  men  are  capable  of  being  made  by  circumstances, 
it  falls  only  within  the  power  of  the  few  to  make  circumstances  for 
themselves.  The  same  spirit  of  indulgence  must  be  exercised  in 
other  ways.  If  a  young  advocate  courageously  essays  to  employ  the 
leisure  which  unappreciating  agents  force  upon  him,  by  taking  an 
excursion  into  the  field  of  literature,  it  may  justly  be  forgiven  to 
him  that  he  has  not  reaped  a  very  plenteous  harvest,  by  the  con- 
sideration that  that  was  neither  his  primary  nor  his  serious  occupa- 
tion. And  those  who  are  acquainted  with  the  legal  literature  of  the 
last  ten  years  will  acknowledge  that  the  public  has  neither  been 
slow  nor  unwilling  to  recognise  the  influence  by  which  it  is  fre- 
quently inspired.  We  are  very  far  indeed  from  insinuating  that  all 
that  portion  of  it  which  has  been  contributed  by  the  uninvested 
labours  of  the  Junior  Bar  possesses  the  character  or  deserves  to  be 
estimated  as  works  of  mere  pastime  and  recreation.  Our  remark 
implies  nothing  more  than  the  fact,  which  is  notorious,  that  the  legal 
profession,  more  perhaps  than  any  other,  abounds  with  examples  of 
leisure  ambitiously  seeking  vent  for  its  activities  through  the  medium 
of  the  press. 

These  remarks,  and  others  of  a  like  general  nature  which  we  for- 
bear to  mention,  have  been  suggested  by  the  perusal  of  a  little 
work,  the  production  of  Mr  Trayner,  advocate.  And  we  could  have 
wished  that  the  result  of  our  perusal  had  justified  us  in  extending  to 
Mr  Trayner's  book  the  spirit  of  indulgence  to  which  we  have  just 
referred ;  but  there  is  a  limit  beyond  which  it  is  impossible  to  go 
without  becoming  reckless  of  the  fact,  that  in  overlooking  one  evil 
we  may  be  creating  others  of  a  more  serious  kind.  There  are  merits 
in  Mr  Trajmer^s  book,  and  these  we  shall  be  careful  to  point  out ; 
but  its  defects  are  so  numerous,  both  in  regard  to  execution  and  con- 
ception, that  we  cannot  consent  to  deal  with  it  on  the  footing  of  a 


32  NEW  BOOKS. 

work  written  during  intervals  of  leisure^  by  a  very  young  member 
of  the  Bar,  and  committed  by  that  circumstance  to  our  merciful 
regard. 

The  motive  which  Mr  Trayner  avows  in  his  preface  for  under- 
taking this  publication,  is  one  exceedingly  creditable  to  his  good 
nature.  We  do  not  exactly  agree  with  the  idea,  that  turning  over 
the  pages  of  Stair  and  Erskine,  and  mechanically  extracting  their 
technical  language  for  the  purpose  of  popular  comment  or  construc- 
tion, is  the  most  worthy  manner  of  dignifying  the  leisure  of  a  learned 
profession.  But  Mr  Trayner  means  to'  be  serviceable;  and  if  his 
ambition  is  to  secure  the  approval  of  those  who  would  aspire  to  serve 
beside  him  in  the  ranks  of  the  profession,  there  can  be  no  doubt  that 
the  royal  road  which  he  has  paved  to  learning,  has  most  justly  earned 
for  him  his  reward.  There  are  those  who  think  that  the  members 
of  the  Bar  should  be  men  trained  to  habits  and  tested  by  the  stan- 
dard of  systematic  scholarship ;  but  many  young  gentlemen  are 
notoriously  of  a  different  opinion,  and  the  question  in  this  matter, 
we  must  remember,  is  between  Mr  Trayner  and  them. 

We  could  have  wished  a  fiiller  statement  in  regard  to  the  plan  of 
the  work.  The  title  of  it,  however,  would  seem  to  imply  that  Mr 
Trayner,  with  the  view  of  obtaining  a  complete  list  of  the  phrases 
and  maxims  in  cunent  use,  has  carefully  ransacked  the  pages  of  the 
institutional  writers  in  the  law  of  Scotland,  but  has  limited  himself 
to  this  research.  This  plan,  it  will  at  once  appear,  is  open  to  the 
very  objection  which  it  was  obviously  framed  to  anticipate.  Our 
institutional  writers  were,  doubtless,  in  their  own  way,  and  in  the 
sense  and  to  the  extent  of  the  scholarship  of  their  time,  very  good 
classics  ;  and  they  deal  in  technical  phraseology  to  an  amount 
from  which,  in  the  works  of  modem  authors — most  happily,  as  we 
think — we  are  comparatively  free.  But  everybody  knows,  at  the 
same  time,  that  many  of  the  maxims  in  familiar  use  in  pleading,  and 
in  our  legal  literature,  are  drawn  from  sources  to  which  our  institu- 
tional writers  had  no  access,  or  spring  directly  out  of  a  compass  and 
depth  of  original  research,  to  which  the  writers  of  a  former  age  were 
strangers.  We  readily  concede  to  Mr  Trayner  that  he  has  executed 
his  task,  within  the  limits  he  contemplated,  with  scrupulous  exact- 
ness ;  but  we  do  not  the  less  hesitate  to  assert  that  his  compilation 
does  not  contain  one-half,  or  anything  like  one-half,  of  the  aphorisms 
that  have  become  celebrated  in  our  law.  Still  there  is  much  in 
Stair  and  Erskine  which  no  person  can  afford  to  despise ;  and  if  Mr 
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Trayner  thinks  he  can  popolarize  their  scientific  knowledge  to  the 
extent  of  making  it  appreciably  understood  by  those  whom  he  in- 
troduces to  an  acquaintance  with  it,  he  is  entitled  to  undertake  the 
task,  and  he  will  know  where  to  look  for  thanks.  With  this  object 
in  view,  Mr  Trayner  is  right,  we  think,  in  beginning  with  the  very 
rudiments  of  the  science ;  but  we  sincerely  trust  that  students  of  his 
book  wOl  not  consider  it  necessary,  in  sympathy  with  the  learned 
habit  of  the  day,  to  point  their  language  on  all  occasions  by  ^  id  eat^ 
*  vide  infra^  '  ut  supra^  and  other  maxims  of  the  same  expressive 
nature.  We  do  not,  on  the  other  hand,  object  to  a  moderate  use  of 
the  dead  languages,  and  we  shall  at  all  times  be  glad  to  hear  ^  a 
fortiori^  in  preference  to  *a  stronger  argument^  We  might  object  to 
the  title  of  Mr  Trajmer's  book,  that  a  Latin  ^  word '  is  not  precisely 
what  we  understand  by  a  Latin  '  phrase ;'  but  that  is  a  trifling 
point.  The  result  of  it,  with  which  we  have  mainly  to  do,  is  an  ex- 
planation in  the  form  of  a  dictionary  of  all  the  technical  language — 
whether  word,  phrase,  or  maxim — ^that  occurs  in  our  institutional 
writers.  This  sets  before  us  two  parts — one  having  reference  to  the 
law  of  Scotland,  and  the  other  to  the  law  of  Kome.  In  regard  to 
the  former,  we  do  not  hesitate  to  express  our  conviction  that,  in  the 
presence  of  such  works  as  Bell's  Dictionary,  and  Barclay's  Digest, 
there  is  no  room  and  no  occasion  for  others  of  a  similar  nature ;  and 
Mr  Trayner  will  forgive  our  plainness  in  avowing  a  preference  for 
their  books  to  his.  As  respects  the  latter,  we  have  a  more  serious 
charge  against  him  than  that  merely  of  doing  what  has  already  been 
better  done  before  him.  If  there  is  anything  in  the  world  that 
deserves  to  be  studied  as  a  whole,  in  its  compactness  and  complete- 
ness as  a  system,  it  is  the  institutional  writings  of  the  Roman  law. 
The  idea  of  distinguishing  its  parts,  in  the  hope  of  apprehending  its 
essential  principles,  under  an  alphabetical  arrangement  of  mere 
words,  is  as  hopeless  an  endeavour  as  the  attempt  would  be  to  im- 
bibe the  spirit  of  the  Latin  poets  by  the  study  of  a  *  Gradtis  ad  Par- 
musum,^  We  do  not  now  intend — we  do  not  think  the  occasion 
suggests  it — ^to  express  our  views  in  regard  to  the  manner  in  which 
the  Roman  law  should  most  properly  be  studied.  At  present  we 
content  ourselves  with  the  remark,  that  a  mind  capable  of  approach- 
ing the  subject  according  to  the  method  indicated  in  this  book, 
attests,  as  plainly  as  facts  can  make  it,  its  utter  incapacity  to  realize 
the  study  in  its  scientific  aspect.   That,  holding  such  views,  we  should 
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decline  Mr  Trajner  as  a  guide — though  the  loss  may  be  onr  own — 
will  not  appear  unreasonable. 

But  we  would  not  be  unjust  to  Mr  Trayner.  There  are  merits 
in  his  book  ;  and  it  is  our  duty,  and,  we  are  glad  to  be  able  to  add, 
it  is  at  the  same  time  our  inclination,  to  make  these  known.  In 
travelling  over  the  extensive  and  somewhat  varied  ground  that  he 
has  yet  before  him,  he  has  occasionally  to  deal  with  subjects,  the 
practical  hearings  of  which  are  difficult  to  understand,  and  still  more 
difficult  tr  I  explain.  These  arise  more  particularly  in  the  depart- 
ment of  f  3udal  law ;  and  we  have  much  pleasure  in  acknowledging 
that  they  are  handled  in  a  clear,  precise,  and  intelligible  manner, 
indicating  powers  of  statement  of  a  considerable  order.  In  this 
respect,  ii  deed,  his  book  may  be  of  service  in  the  higher  ranks  of 
the  profession  in  the  sense  that  a  Beady  Reckoner  is  sometimes  use* 
ful  to  a  m  an  of  figures,  who  cannot  always  command  the  leisure  to 
undertake  personally  the  details  of  calculation.  We  axe  also  glad  to 
testify,  on  the  whole,  to  the  general  accuracy  of  the  book.  Misstate- 
ments in  regard  to  principles  may  occasionally  be  found ;  though, 
not  being  in  a  position,  from  want  of  space,  to  verify  our  strictures 
by  quotation,  we  ought  in  justice  to  withhold  the  all^ation. 

We  have  a  single  word  to  say  in  conclusion.  The  appearance  of 
this  book  suggests  the  idea  that  a  treatise  on  legal  maxims,  doing 
for  the  law  of  Scotland  what  Broom  has  done  for  the  law  of  Eng- 
land, has  long  been  an  acknowledged  want  in  the  proiiBssion.  The 
more  intimate  dependence  of  our  law  upon  the  Roman  system  wonld 
at  the  same  time  furnish  the  opportunity,  in  such  a  work,  for  much 
speculation  of  which  our  legal  literature  is  not  the  less  in  need. 
If  Mr  Trayner  has  confidence  enou^  in  his  resources  to  accept 
such  an  undertaking,  we  will  be  glad  to  wish  him  all  the  success 
that  should  reward  so  useftil  and  honourable  a  cause. 


THE  MONTH. 

Diaperstofi  of  Law  Ubrariea. — The  deaths  of  a  few  lawyers  have 
been  followed  by  the  usual  dispersion  of  their  libraries.  The  most 
carefolly  selected  follows  the  fate  of  the  humblest — ^they  all  come  to 
the  hammer  at  last.  And  what  miserable  prices  are  oflen  given  for 
splendid  works !  indicating  the  enormous  change  in  value  which  a 
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few  years  have  effected  in  certain  classes  of  legal  literature. 
Civilians,  canonists,  old  French  lawyers,  are  at  a  sad  discount. 
They  lie  buried  in  undisturbed  dust — perhaps  some  day,  in  a  more 
reverent  age,  to  be  resuscitated.  At  present  they  are  useless  for 
any  other  purpose  than  to  be  stored  in  our  public  libraries,  there  to 
he  kept  till  the  day  of  their  resurrection  to  a  second  life, — if  it  ever 
comes.  It  is  to  be  wished  that  the  executors  of  deceased  lawyers 
would  think  better  of  it ;  and,  instead  of  selling  learned  works  at  the 
price  they  would  bring  if  sold  for  snuff-paper,  would  hand  them  over 
to  the  Advocates'  Library — the  national  library  of  Scotland,  and 
the  great  storehouse  of  legal  books.  Some  such  legacies  have  been 
given  to  the  Library,  but  they  have  been  far  too  few.  The  libraries 
of  each  testator  would  no  doubt  be  kept  entire,  and  for  consultation 
in  the  Library  only ;  and  thus  the  name  of  the  donor  would  be  pre- 
served in  the  daily  recollection  of  succeeding  generations.  There  is 
one  case,  however,  in  reference  to  which  there  ought  to  be  no  wait- 
ing for  a  mortis  causa  donation.  Very  summary  and  peremptory 
inter  vivos  proceedings  ought  to  be  taken.  The  Lord  Justice-Clerk 
is  the  owner  of  two  small  legal  treatises,  not  elsewhere  to  be  found 
in  the  United  Kingdom,  and  not  for  sale  either  on  the  Continent  of 
Europe  or  America — Paul  Voet  de  Statutist  and  Livermore^s  Obser- 
vations  on  the  Conflict  of  Laws.  By  mistake,  a  competition  for  the 
latter  book  arose,  at  Professor  More's  sale,  between  the  learned 
judge  and  the  authorities  of  the  Library ;  and  thus  a  book,  so  far 
as  printed,  which  was  published  at  3s.  6d.,  was  knocked  down  to 
the  Lord  Justice-Clerk  at  L.4, — and  would  have  been  sold  at  6d., 
had  the  authorities  of  the  Library  not  informed  the  conductors  of 
the  sale  that  the  book  was  scarce  and  valuable.  Of  course,  it  is  just 
that  kind  of  book  that  should  be  in  the  Library ;  and  a  proper  repre- 
sentation to  one  who  was  among  the  most  popular  of  Deans,  and  did 
so  much  for  the  Library,  would  have  its  due  effect.  But,  of  course, 
it  must  be  as  a  matter  of  contract,  and  only  (fti  that  footing  could  the 
volume  be  taken.  It  is  quite  obvious  that  it  is  not  safe  to  allow  any 
private  person  to  keep  two  Armstrong  guns  hke  these  for  his  own 
service,  to  be  brought  out  quite  promiscuously,  without  check  or 
warning. 

Amefidment  of  Law  of  Evidence  in  Consistorial  Actions. — ^Another 
attempt  has  been  made  to  amend  the  Law  of  Evidence,  by  removing 
restrictions  as  to  the  admissibility  of  witnesses.     Our  readers  ai*e 
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aware  that  the  pursaer  and  defender  are  not  competent  as  witnesses 
in  coiisistorial  actions.  At  a  recent  meeting  of  Faculty,  a  motion 
was  made  by  Mr  Fraser,  seconded  by  Mr  Monro,  for  the  appoint- 
ment of  a  committee  to  consider  the  propriety  of  allowing  the  pursaer 
and  the  defender  to  be  witnesses  in  actions  of  separation ;  of  nullity 
of  marriage  on  the  ground  of  impotency ;  and  in  actions  of  damages 
for  breach  of  promise  of  marriage.  It  was  explained,  that  the  reason 
why  all  other  consistorial  actions  were  to  be  left  as  at  present,  with  the 
rule  of  exclusion  in  strict  force,  was  the  danger  of  perjury,  and  the 
extreme  hardship  of  compelling  parties  to  be  witnesses  against  them- 
selves. The  argument  appeared  to  be,  that  a  woman  pursuing  a 
declarator  of  marriage  against  a  wealthy  man,  had  very  great  temp- 
tations to  tell  falsehoods,  and  that  wealthy  men  run  great  risk  of 
having  marriages  alleged  against  them,  by  women  with  whom  ^  they 
have  had  to  do.'  Then  it  was  said  that  it  was  very  hard  to  compel 
a  defender  to  admit  that  he  had  committed  adultery ;  or,  in  an  action 
of  nullity  of  marriage,  on  the  ground  of  propinquity,  that  he  had 
committed  incest ;  or,  in  an  action  of  nullity,  on  the  ground  o£  pre- 
vious marriage,  that  he  had  committed  bigamy.  This  is  the  old 
kind  of  reasoning,  much  in  vogue  when  the  agitation  arose  for  the 
removal  of  restrictions  on  the  ground  of  interest  and  relationship. 
Jeremy  Bentham  calls  this  ^  the  old  woman's  reason.'  ^  The  essence 
of  this  reason  is  contained  in  the  word  hard :  'tis  hard  upon  a  man  to 
be  obliged  to  criminate  himself.  Hard  it  is  upon  a  man,  it  must  be 
confessed,  to  be  obliged  to  do  anything  that  he  does  not  like.  That 
he  should  not  much  like  to  do  what  is  meant  by  his  criminating 
himself,  is  natural  enough  ;  for  what  it  leads  to  is  his  being  punished. 
What  is  no  less  hard  upon  him  is,  that  he  should  be  punished;  but 
did  it  ever  yet  occur  to  a  man  to  propose  a  general  abolition  of  all 
punishment,  with  this  hardship  for  a  reason  for  it  ?  Whatever  hard- 
ship there  is  in  a  man's  being  punished,  that,  and  no  more,  is  there 
in  his  thus  being  roacfe  to  criminate  himself — with  this  difference, 
that,  when  he  is  punished,  punished  he  is  by  the  very  supposition ; 
whereas,  when  he  is  thus  made  to  criminate  himself,  although 
punishment  may  ensue,  and  probably  enough  will  ensue,  yet  it  may 
also  happen  that  it  does  not.  What,  then,  is  the  hardship  of  a  man's 
being  thus  made  to  criminate  himself?  The  same  as  that  of  his 
being  punished ;  the  same  in  kind,  but  inferior  in  degree :  inferior, 
in  so  far  as,  in  the  chance  of  an  evil,  there  is  less  hardship  than  in 
the  certainty  of  it.     Suppose,  in  both  cases,  conviction  to  be  the 
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result,  does  it  matter  to  a  man,  would  he  give  a  pin  to  choose, 
whether  it  is  out  of  his  own  mouth  that  the  evidence  is  to  come,  or 
out  of  anothei^sf 

No  doubt  the  reasoning  of  the  old  philosopher  will  prevail  at  last, 
in  this,  as  it  has  done  in  almost  everything  else.  Indeed,  there 
cannot  be  a  better  illustration  of  the  power  of  a  single  mind  than  in 
the  revolution  which  Bentham  alone,  has  effected  in  the  Law  of 
Evidence  tliroughout  the  world.  The  early  editions  of  this  century, 
of  works  on  the  Law  of  Evidence  by  English  lawyers,  are  filled  with 
abuse  of  the  ^  Rationale  of  Judicial  Evidence.'  The  later  writers 
quote  the  book  with  approbatioriy  and  the  Legislature  has  embodied 
its  author^s  views  into  Acts  of  Parliament.  It  is  trusted  that  the 
Committee  of  Faculty,  to  whom  the  subject  has  been  remitted,  will 
take  up  the  matter  in  a  more  liberal  spirit  than  the  mover  and 
seconder  of  the  motion  seem  to  be  prepared  for,  and  recommend  a 
reform  that  will  settle  the  matter  once  for  all,  instead  of  nibbling 
at  it,  bit  by  bit,  in  this  unsatisfactory  way. 

Consistorial  Proofs. — The  Conjugal  Kights  Act  has  now  come 
into  full  operation,  and,  in  accordance  with  its  provisions,  the  proofs 
in  cases  arising  under  it  are  taken  before  the  Lords  Ordinary,  in 
place  of  by  the  Sheriffs  Commissaries.  Proofs  have  been  led  in 
seven  cases  since  the  commencement  of  the  Winter  Session ;  and  in 
all,  except  one  short  ex  parte  case,  the  method  has  been  adopted  of 
taking  the  evidence  by  a  short-hand  writer.  Several  years  ago  we 
advocated  the  introduction  of  this  system,  and  we  believe  that  the 
experiment,  so  far  as  it  has  gone,  has  been  entirely  satisfactory,  the 
saving  of  time  effected  by  it  being  very  considerable.  Unnecessary 
delay  seems,  however,  to  be  occasioned  by  dictating  to  the  short- 
hand writer.  In  general,  we  think  this  might  be  advantageously 
dispensed  with,  as  was  shown  in  one  case  before  Lord  Jerviswoode. 
These  cases  being  subject  to  review  by  judges  who  do  not  hear 
the  witnesses,  the  evidence  is  taken  very  fully — mostly  in  the  narra- 
tive form ;  and  although  that  form  is  probably  in  many  instances 
more  convenient  than  question  and  answer,  we  do  not  see  why  it 
should  not  be  taken  down  question  and  answer  by  the  short-hand 
writer  (to  whom  the  oath  dejideli  is  administered),  and  afterwards 
written  out  by  him  in  the  narrative  or  deposition  foiin,  as  is  done 
constantly  in  important  arbitration  cases.  This  would  save  a  great 
deal  of  time,  and  enable  the  counsel  to  proceed  with  the  examination 
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of  the  witnesses  without  intemiption ;  and  it  is  clear  that  an  answer 
of  any  length  must  be  much  more  accurately  placed  on  record  when 
taken  from  the  lips  of  the  witness^  as  the  words  are  uttered,  than 
when  the  judge  repeats  it  from  memory.  Where  a  series  of  unne- 
cessary questions  are  put,  or  a  long  and  irrelevant  answer  given  by 
a  cross,  the  system  of  dictation  might,  however,  be  resorted  to  with 
advanUge.  We  also  think  that  the  peculiarities  in  expression  of  a 
witness  should  be  preserved  as  much  as  possible,  instead  of  rendering 
them  into  English,  as  it  were ;  for,  next  to  hearing  the  evidence, 
that  must  afford  to  the  judges  reviewing  it  the  greatest  assistance  in 
forming  an  opinion  as  to  the  character  and  position  of  the  witnesses. 
We  have  another  suggestion  to  make  as  to  the  taking  of  these 
proofs.  The  Act  says  that  they  shall  be  taken,  ^  as  far  as  may  be, 
continuously ; '  but  in  the  cases,  so  far  as  they  have  gone,  only  two 
or  three  hours  a  day  have  been  devoted  by  the  judges  to  that  pur- 
pose. Now,  it  is  plain  the  intention  of  the  Act  was,  that  the  proo& 
should  go  on  very  much  like  a  jury  trial ;  and  that  a  great  deal 
of  expense  would  be  saved  to  the  parties  by  commencing  at  ten 
o'clock,  afler  the  Lord  Ordinary  has  disposed  of  his  motions,  and 
going  on  till  three. 

The  Chair  of  Public  Law, — The  Gazette  of  13th  December 
announces  the  establishment  of  a  new  Chair  of  Public  Law  in  con- 
nection with  the  University  of  Edinburgh,  with  a  suitable  endow- 
ment; subject,  however,  in  terms  of  the  University  Act,  to  the 
approval  of  Parliament.  We.  are  not  disposed  to  criticise  the  pro- 
ceedings of  the  University  Commissioners.  No  one  can  affect  to 
doubt  the  importance  of  Public  Law  (including  in  that  category 
Private  International  Law),  as  one  branch  of  a  liberal  course  of  law 
education.  There  might  be  room  for  dubiety  as  to  the  possibility 
of  securing  the  services  of  a  qualified  professor.  But,  though  it  must 
be  confessed  that  the  taste  for  jurisprudence  has  greatly  declined 
under  the  hard  pressure  of  an  increasingly  technical  practice,  we 
may  safely  assert  that  there  will  be  no  difficulty  in  finding  within 
the  circle  of  the  Scotch  profession,  candidates  possessing  the  re- 
quisite knowledge  of  the  subject,  and  the  capacity  of  imparting  that 
knowledge  to  others. 

We  ought  not  to  omit  to  notice  that  a  Chair  of  Public  Law  was 
formerly  in  existence  in  the  University  of  Edinburgh,  though  we 
have  not  been  able  to  learn  that  attendance  on  the  lectures  of  this 
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Chair  was  ever  enforced  as  part  of  the  ordinary  curriculum  of  legal 
instruction.  The  Chair  appears  to  have  been  instituted  by  a  grant 
from  the  Crown,  of  date  11th  February  ITOT,  by  which  there  was 
annexed  to  the  Chair  a  salary  of  L.150  per  annum,  payable  out  of 
the  first  and  readiest  firuits  and  rents  of  the  bidiopricks  of  Scotland. 
In  consequence  of  the  subsequent  conversion  of  this  salary  into  the 
form  of  a  specific  appropriation  of  bishops'  rents,  the  endowment  had 
increased  until  it  amounted,  in  1802,  to  L.350.  The  allocated  fiind 
was  afterwards  swept  away  by  successive  augmentations  of  stipends, 
which  formed  a  preferable  charge  upon  the  rents  out  of  which  the 
professorship  was  endowed.  And,  although  Mr  Bobert  Hamilton, 
the  last  occupant  of  the  Chair,  succeeded  in  obtaining  an  allowance 
fix>m  the  Treasury  for  his  life  interest.  Government  refused  to  con- 
tinue the  endowment  after  his  death  in  1831.  Their  decision  need 
not  excite  surprise,  when  we  add  that,  although  the  Chair  had  been 
filled  by  men  of  distinguished  talent  and  learning,  it  was  not  ibund 
to  be  possible  to  secure  the  attendance  of  a  sufficient  number  of 
students,  and  that,  in  consequence,  the  prelections  of  these  gentle- 
men mi^t,  for  all  practical  purposes,  have  just  as  wdl  remained 
unwritten. 

As  it  now  seems  to  be  admitted  on  all  hands  that  Public  Law 
ought  to  be  taught  to  the  students  in  our  University,  it  would  only 
be  an  act  (^justice  to  the  new  professor  to  require  attendance  on  his 
lectures,  as  one  of  the  qualifications  for  obtaining  admission  to  the 
various  professional  bodies.  The  profession  may  rest  assured  that, 
however  unexceptionable  the  appointment  of  the  Crown  may  be,  and 
however  meritorious  the  course  of  instruction  to  be  given  by  the 
professor,  students  will  not  attend  unless  required  to  do  so.  The 
first  impulse  of  the  student  of  law  is  to  qualify  himself  for  the  prac- 
tical business  of  his  profession ;  and  the  studies  necessary  to  the 
attainment  of  timt  object  are  usually  found  sufficiently  abstruse  and 
iminviting,  leaving  little  leisure  or  inclination  for  digressions  into 
the  wider  fields  of  public  jurisprudence. 

The  Land  Registera. — We  had  expected  ere  this  to  have  been 
enabled  to  acquaint  our  readers  with  the  results  of  the  inquiry  which 
has  been  instituted  by  the  Lord  Advocate  into  the  machinery  of  the 
Local  and  Greneral  Registers  of  Land  Bights.  Our  readers  are  no 
doubt  aware  that  the  investigation  has  been  entrusted  to  Mr  Morton, 
W.S.,  and  Mr  Bannatyne  of  Glasgow ;  and  we  need  hardly  say  that 
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the  inquiry  could  not  have  been  placed  in  more  competent  hands. 
The  report  of  these  gentlemen  will  probably  be  issued  early  in 
January.  The  main  question  on  which  they  have  been  desired  to 
report,  relates  to  the  expediency  of  maintaining  the  local  registers, 
thoagh  some  other  questions  will  probably  receive  a  share  of  their 
attention,  among  which  we  may  notice  the  system  of  indexing  the 
registers,  and  the  proposed  use  of  the  Ordnance  Survey  maps  as  a 
basis  of  classification. 

There  can  be  little  doubt  that  the  amalgamation  of  the  general 
and  local  registers,  by  diminishing  the  number  of  records  to  be 
searched,  would  tend  proportionately  to  lessen  the  chances  of  error 
in  searching  the  records,  as  well  as  the  expense  of  searching.  On 
the  other  hand,  the  transmission  of  all  deeds  to  Edinburgh,  for  the 
purpose  of  being  recorded,  would  involve  the  expense  of  double 
agency.  It  is  worth  considering,  whether  we  ought  not  to  retain  an 
officer  in  each  county  in  connection  with  the  Kecord  Office,  with 
whom  deeds  might  be  deposited  for  the  purpose  of  registration,  and 
whose  business  it  would  be  to  transmit  all  such  documents  imme- 
diately, at  the  risk  of  the  Government,  to  the  General  Register  Office 
in  Edinburgh. 

The  Bar. — The  following  gentlemen  were  admitted  members  of 
the  Faculty  of  Advocates  on  the  10th  December  1861 : — ^Mr 
Thomas  M^ie,  Mr  John  Comrie  Thomson,  and  Mr  Alexander 
Asher.  Mr  David  Wedderbum  was  admitted  a  member  of  the 
Faculty  on  the  17th  December. 


iigest  of  ^tiimm. 


COURT  OF  SESSION. 


FIRST  DIVISION. 

Fatrweather  v.  Blacklock. — Nov,  26. 

Eeparation — Injury  to  Property. 

This  was  an  action  of  damages,  in  which  two  issues  were  sent  to  the 
jury — 1.  Whether  the  pursuer  had  suffered  personal  injury  through  the 
fault  of  the  defender  1  and  2.  Whether  the  horse  and  gig  which  he  was 
driving  were  injured  by  the  defender  ?  On  the  first  issue,  the  jury  found 
for  the  pursuer — damages  L.5  ;  on  the  second  issue,  they  found  that  the 
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horse  and  gig  were  injared  through  the  faalt  of  the  defender,  assessing 
the  damages  at  L.12,  bat,  in  respect  it  appeared  he  had  only  hired  the 
horse  and  gig,  leaving  it  to  the  Court  to  enter  up  the  verdict  on  that  issue 
for  the  pursuer  or  defender  as  they  should  see  fit.  Since  the  trial,  the 
defender  had  paid  the  L.12  to  the  owner  of  the  horse  and  gig.  The 
Coart  now  entered  up  the  verdict  on  the  first  issue  for  the  pursuer,  and, 
in  respect  of  the  payment  of  the  L.12,  found  it  unnecessary  to  enter  up 
the  verdict  on  the  second  issue  for  either  party.  Lord  Curriehill  dissented, 
thinking  that  the  verdict  on  the  second  issue  should  have  been  entered  up 
for  the  defender,  seeing  the  horse  and  gig  which  had  been  injured  did  not 
belong  to  him ;  and  he  had  therefore  no  title  to  sue  for  the  damage  thence 
arising. 

Su8p.j  Wabneb  and  Others  v.  A.  W.  11.  Cunningham. — Nov.  27. 

Interdict — Water  Right. 

This  suspension  has  been  raised  by  Mr  Warner  of  Ardeer  and  Mr 
FuUarton  of  Keredaw,  to  prevent  Mr  Cunningham  of  Auchenharvie  from 
damming  back  the  water  which  flows  from  Loch  Stevenston,  in  the  county 
of  Ayr.  Mr  Cunningham  is  the  proprietor  of  the  loch,  but  Mr  FuUarton 
has  rights  of  servitude  over  it,  while  Mr  Warner  is  the  owner  of  a  mill 
which  is  turned  by  the  stream  issuing  from  the  loch.  The  Lord  Ordinary 
on  the  Bills  (Benholme)  passed  the  note  to  try  the  question,  but  refused 
the  verdict.  The  suspenders  reclaimed,  and  the  Court  decided  that  the 
interdict  should  be  granted  on  caution,  thinking  that  less  risk  would  be 
run  by  granting  the  interdict  than  by  refusing  it. 

BiLSBOROUGH  (GRATIS  ExECUTOR)  V,  BOSOMSWORTH. — NoV.  27. 

Conduct  of  Party — Discharge. 

The  pursuer  sues  as  the  executor  of  the  late  Anthony  Gray,  potato 
merchant,  Manchester,  who  died  in  December  1860.  The  action  is  raised 
for  an  admitted  balance  of  L.241,  4s.,  due  on  potato  transactions,  as 
between  principal  and  agent,  by  the  defender  to  Mr  Gray.  The  defender 
admits  this  balance,  and  at  once  offers  to  pay  it,  on  payment  being  ac- 
cepted as  a  settlement  in  full  of  those  accounts  for  potatoes  between  the 
defender  and  Gray.  The  late  Mr  Gray  was  the  agent  of  the  defender, 
who  is  a  potato  dealer  at  Abernethy.  The  pursuer's  action  for  the 
balance  is  under  reservation  of  all  further  claims  by  him  against  the  de- 
fender, but  none  of  these  are  stated.  The  Lord  Ordinary  (Ardmillan) 
was  of  opinion  that  the  action  was  unnecessary,  and  therefore  found  the 
pursuer  liable  in  expenses  to  the  defender ;  but  he  decerned  against  the 
defender  for  payment  to  the  pursuer  of  the  said  sum  of  L.241,  4s.,  con- 
form to  the  conclusions  of  the  libel,  on  the  pursuer  granting  to  him  a 
receipt  for  the  same  as  in  full  of  all  demands,  on  the  transactions  in  pota- 
toes between  the  late  Mr  Gray  and  the  defender,  as  agent  and  principal. 
The  pursuer  reclaimed.  After  full  argument,  the  Court  recalled  the  in- 
terlocutor m  hoc  statUy  found  that  the  defender  is  liable  to  the  pursuer  in 
payment  of  the  balance  of  L.241,  4s.,  provided  the  pursuer  gives  him  a 
receipt  as  in  full  of  all  demands  against  him,  and  ordered  the  pursuer  to 
state  whether  he  was  ready  to  grant  such  a  receipt.  If  he  is  not  prepared 
to  grant  such,  the  Court  will  dismiss  the  action. 

VOL.  VL^NO.  LXI.  JANUART  1862.  V 
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Donald  v.  Donald. — Nov.  28. 

Aliment — Conjugal  Eights  Act. 

This  case  was  an  action  of  aliment  at  the  instance  of  a  wife  against 
her  husband.  The  question  arose  in  it,  whether  the  proof  should,  under 
the  Conjugal  Rights  Act,  which  treats  actions  of  aliment  as  consistorial 
causes,  be  taken  by  the  Lord  Ordinary  himself,  or,  the  case  remaining  in 
the  Inner  House,  the  proof  should  be  taken  by  a  commissioner  appointed 
by  the  Court?  The  First  Division  consulted  the  whole  Court  on  the 
question;  and  to-day  the  Lord  President  intimated  that,  although  the 
statute  was  obscure,  upon  the  whole  their  Lordships  were  of  opinion  that 
the  action  was  still  to  be  treated  as  an  Inner  House  case,  and  that  the 
proof  should  be  on  commission. 

Sawers  v.  Sawers'  Trustees. — Nov.  29. 

Trust — Payment  of  Debts — Interdict. 

This  was  a  suspension  and  interdict  at  the  instance  of  the  Rev.  Peter 
Sawers,  Free  Church,  Gargunnock,  one  of  the  trustees  of  the  late  Peter 
Sawers,  bleacher.  Nether  Kirklin,  for  the  purpose  of  preventing  his  co- 
trustees from  paying  L.400  to  Mr  Henry  Sawers,  the  liferenter  under 
the  trust-deed,  until  after  payment  of  debts,  legacies,  and  annuities.  The 
pursuer  maintains  that  the  legacies  and  annuities  must  be  actually  paid  or 
exhausted,  not  merely  provided  for,  before  the  liferenter  gets  anything. 
It  was  the  opinion  of  the  Court  that  the  suspender  had  not  set  forth 
sufficient  ground  for  demanding  the  interdict.  He  did  not  deny  the  aver- 
ment of  the  respondents  that  there  would  be  a  large  surplus  of  trust  funds 
after  providing  for  all  the  debts,  legacies,  and  annuities.  Of  course,  the 
trustees  must  make  the  payment  on  their  own  responsibility;  for  the 
Court  gave  no  opinion  as  to  the  rights  of  parties, — they  merely  decided 
that  the  suspender  had  stated  no  sufficient  ground  for  interdict.  The 
Court,  therefore,  refused  the  note,  with  expenses. 

Adv.,  Dr  Whtte  v.  Gerrard. — Nov.  30. 

Process — Removing — Sheriff  Court  Act. 

Dr  Whyte,  of  Banff,  raised  an  action  of  removing  against  his  tenant, 
Gerrard.  In  the  summons  before  the  conclusions  he  set  forth  the  facts 
on  which  it  was  laid.  The  Sheriff  (B.  R.  Bell),  altering  the  judgment  of 
the  Sheriff-substitute  (Gordon),  dismissed  the  action  on  the  ground  that 
it  was  disconform  to  the  schedule  appended  to  the  16  and  17  Vict.,  cap. 
80,  in  respect  that  it  contained  a  statement  of  facts.  The  pursuer  advo- 
cated, and  the  defender  objected  that  the  advocation  was  incompetent,  in 
respect  the  interlocutor  of  the  Sheriff  submitted  to  review  dismissed  the 
action  on  a  point  of  form.  The  Court  repelled  the  objection  to  the  com- 
petency, holding  that  an  interlocutor  dismissing  an  action  being  in  effect 
a  judgment  on  the  merit,  is  capable  of  being  advocated.  Counsel  were 
then  heard  on  the  merits  of  the  advocation,  the  advocator  maintaining 
that  a  removing  being  a  possessory  and  not  a  petitory  action,  did  not  re- 
quire to  be  in  the  terms  of  the  schedule  appended  to  the  statute.  The 
Court  reversed  the  judgment  of  the  Sheriff,  holding  that  the  32d  section 
of  the  Act,  in  giving  jurisdiction  to  the  Sheriff  in  actions  of  removing, 
provided  that  the  summons  shall  (1st)  set  forth  certain,  and  then  (2d)  con- 
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dade  for  certain  things.  The  snmmonB  in  the  present  action  was  there- 
fore strictly  in  terms  of  the  statate.  The  Conrt  therefore  advocated  the 
caase,  recalled  the  interlocator  of  the  Sheriff,  remitted  to  him  to  proceed 
with  the  canse,  and  fonnd  the  respondent  liable  in  expenses. 

Cass  fbom  Quabter  Sessions,  Perth,  fob  OpiiaoN  of  Court  of 

Exchequer. — Nov.  30. 

Exchequer — Statute  7  and  8  Geo,  /F.,  o.  58. 

This  was  a  ease  submitted  ander  the  7  and  8  Geo.  lY.,  c.  53,  by  the 
Quarter  Sessions,  Perth,  for  the  opinion  of  the  Conrt  of  Session  acting 
as  the  Conrt  of  Exchequer.  The  case  was  at  first  submitted  to  the  Lord 
Ordinary  in  Exchequer.  The  Crown,  however,  having  maintained  that 
his  Lordship  could  not  entertain  it,  but  that  it  must  go  before  one  of  the 
Divisions,  his  Lordship  reported  it  to  the  First  Division.  The  Court 
were  of  opinion,  although  the  Act  was  very  obscure,  that  the  case  could 
not  be  disposed  of  by  the  Lord  Ordinary.  It  would,  therefore,  be  proper 
to  remit  to  his  Lordship  to  dismiss  it.  At  the  same  time,  they  were  not  of 
opinion  that  the  Court  in  one  of  its  Divisions  could  not  dispose  of  it. 

Adv.,  W.  AND  G.  Pairlet  v.  Thomsons,  RrrcniE,  and  Others. — 

Dec.  6. 

Process — Advocation — Additional  Pleas. 

These  were  coi^oined  advocations,  at  the  instance  of  the  pursuers  and 
defenders,  of  an  action  raised  before  the  Sheriff  Conrt  of  Lanarkshire. 
Messrs  Fairley  asked  the  Court  to  pronounce  an  order  on  both  parties  to 
put  in  additional  pleas  in  law  simultaneously,  in  order  to  prevent  the  one 
party  shaping  his  pleas  as  an  answer  to  those  of  his  opponent.  Thomsons 
and  Co.  objected  to  this,  and  maintained  that,  as  they  were  in  truth  the 
respondents  in  the  conjoined  advocations,  they  were  entitled  to  see  their 
oppoaents'  pleas  before  deciding  as  to  their  own.  Per  Curiam :  It  is  no 
matter  which  party  lodges  his  pleas  first.  The  record  is  not  closed,  and 
it  will  be  open  to  either  party  to  object  to  closing  till  he  has  considered 
bis  opponent's  pleas.  The  Court  allowed  both  parties  to  lodge  additional 
pleas  in  eight  days,  if  so  advised. 

M^Krllar  v.  M^ELellar. — Dec.  6.      \ 

Process  —  Reduction  —  Alternative  Issue. 

This  was  a  motion  to  set  aside  the  verdict  of  a  jury  in  an  action  for  the 
reduction  of  a  deed  of  settlement.  Two  issues  were  sent  to  the  jury — 1st, 
As  to  the  incapacity  of  the  granter ;  2d,  As  to  his  having  been  circum- 
vented. The  jury  found  generally  for  the  pursuer  on  both  issues.  The 
defender  moved  to  have  the  verdict  set  aside,  on  the  grounds  that  it  was 
inconsistent  with  itself  (in  finding  on  the  first  issue  that  the  testator  had 
no  miud,  and  on  the  second  that  he  had  a  mind  capable  of  being  circum- 
vented), and  also  contrary  to  evidence.  The  Court  were  of  opinion  that 
there  were  cases  ia  which  a  man  might  be  close  to  the  verge  of  the  two 
categories  of  incapacity  and  of  weak  capacity,  so  that  it  was  scarcely 
possible  to  say  to  which  he  properly  belonged.  It  was  therefore  necessary 
to  examine  the  facts  very  closely,  to  see  whether  the  present  was  such  a 
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case.  The  opinion  of  the  Conrt,  thoagh  not  without  hesitation,  was,  that 
the  testator,  a  blind  man  of  ninety,  did  at  times  labour  nnder  incapacity, 
while  at  other  times  his  facnlties,  though  impaired,  were  not  wholly  obU- 
terated,  and  therefore  that  the  yerdict  of  the  jury  in  the  circumstances 
ought  not  to  be  disturbed.  It  was  said  that  the  interest  of  the  defender 
under  the  settlement  was  very  smalL  That  was  very  likely  the  case,  and 
he  might  have  merely  acted  inconsiderately ;  but  still  the  want  of  motive 
to  defraud  or  circumvent  was  not  sufficient  to  prevent  the  deed  being  set 
aside. 

Stephen  and  Sons  v,  Swatne  and  Bovill. — Dec.  12. 

RetenUon — Slip  Dues. 

This  was  an  action  at  the  instance  of  Alexander  Stephen  and  Sons, 
shipbuilders,  Eelvinhaugh  Slip  Dock,  Glasgow,  against  Swayne  and 
Bovill,  shipowners,  Glasgow.  In  1855  the  pursuers  were  employed  by 
the  defenders  to  repair  their  ship  'Hurricane,'  which  was  accordingly  placed 
in  their  slip.  The  repairs  were  completed  in  January  1856,  when  an 
account  was  rendered  to  the  defenders  amounting  to  L.338d,  148.  9d. 
On  17th  January  1859,  it  was  agreed  to  strike  off  L.581,  14s.  9d.,  and 
the  balance  due  was  adjusted  at  L.2807.  That  sum  was  not  then  paid, 
though  the  pursuers  say  that  it  should  have  then  been  paid  in  cash ;  while 
the  defenders  allege  that  it  was  to  be  provided  by  trade  bills  for  L.2000, 
and  their  own  acceptances  for  L.807  at  four  months.  The  pursuers  re- 
tained the  ship  in  security  for  payment  till  July  1856,  when  the  L.2807 
was  paid,  reserving  to  them  a  claim  for  interest,  slip  dues,  and  damages. 
The  present  action  was  raised  to  make  good  these  three  claims,  amount- 
ing respectively  to  L.73,  Is.  lOd.,  L.740,  14s.  3d.,  and  L.IOOO.  The 
slip  dues  were  calculated  at  certain  fixed  rates  per  day  that  the  ship 
remained  on  the  slip.  The  Lord  Ordinary  (Ardmillan)  held  that  the 
pursuers  were  entitled  to  issues  on  all  their  claims ;  his  Lordship,  however, 
treating  the  slip  dues  as  truly  a  part  of  the  damages.  The  Court  were 
of  opinion  that  no  issue  could  be  given  in  regard  to  the  slip  dues  and 
damages.  Slip  dues  could  only  be  demanded  in  respect  of  a  contract 
between  the  parties,  express  or  implied ;  but  none  such  was  set  out  by 
the  pursuers. 

Adv.,  Stmr  v.  Harvey. — Dec.  13. 

Heritable  and  Moveable  —  Greenhouses. 

In  1853,  Syme  and  Mlddlemass,  who  were  nurserymen  and  seedsmen  in 
Glasgow,  obtained  a  five  years'  lease  of  the  garden  of  Keppoch  House. 
These  gardens  were  not  then  nursery-gardens,  but  in  1854  they  were 
made  so,  the  tenants  erecting  a  propagating  house,  which  cost  them  L.40 ; 
greenhouses,  which  cost  them  L.lOO ;  and  potting-houses,  the  cost  of 
which  did  not  appear.  In  1858  the  lease  expired,  but  the  tenancy  was 
continued  for  another  year.  In  September  of  that  year,  Syme  and  Middle- 
mass  were  sequestrated,  and  the  trustee  on  their  estate  proposed  to  sell 
the  glass  houses.  Harvey,  who  in  the  present  question  must  be  treated  as 
the  landlord,  interposed,  requiring  that  the  gardens  should  be  restored  to 
their  condition  in  1853,  but  forbidding  that  the  erection  should  be  re- 
moved.    The  sale  proceeded.     Syme  sided  with  the  creditors,  and  is  now 
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in  their  right  in  regard  to  the  glass  houses.  Interdict  was  then  applied 
for.  There  was  no  doubt  that  Harvey  was  quite  aware  of  the  changes 
which  had  been  made  on  the  gardens.  The  Sheriff-substitute  refused  it, 
holding  that  the  subjects  in  question  might  be  removed  by  the  tenant. 
It  should  be  explained  that  the  houses  consisted  of  brick  walls  about  three 
feet  high,  upon  which  the  glass  roofs  were  placed.  Syme  only  claimed 
the  glass  roofs,  bnt  stated  that  he  was  willing  to  take  away  the  brick 
foundations  also,  if  that  was  desired.  The  Sheriff  altered  the  Substitute's 
interlocutor,  and  held  that  the  subjects  were  heritable;  but  the  Court 
reversed  the  Sheriff's  interlocutor,  and  found  that  the  tenant  was  entitled 
to  remove  the  glass.  Per  Curiam :  The  original  law  as  to  what  were  fixtures 
to  the  soil  in  questions  between  heir  and  executor,  was  generally  very 
favourable  to  the  heir.  The  question  also  arose  in  other  relations,  as 
between  liferenters  and  fiar,  and  between  landlord  and  tenant.  The  law 
was  less  rigid  in  the  last  case  than  in  any  of  the  others ;  and  as  new 
trades  arose,  as  land  may  become  part  of  the  effects  of  trading  companies, 
it  might  be  expected  that  the  law  regulating  the  rights  of  parties  would 
change.  It  was  not  fixed  by  statute,  but  depended  on  principles  which 
would  admit  of  expansion  in  reference  to  the  circumstances  of  each  case. 
In  the  present  case,  the  rights  of  the  tenant  must  prevail ;  and  they  came 
to  that  conclusion  on  a  consideration  of  the  objects  of  the  structures  in 
connection  with  the  business  of  a  trading  company,  the  temporary  interest 
of  the  persons  who  erected  them,  and  tho  costliness  of  the  erections  com- 
pared with  the  temporary  interest  of  the  tenants. 

The  Magistrates  op  Perth  r.  Mrs  Drummond  Hay. — Dec,  20. 

Fishing — The  Bermoney  Boat, 

This  action  commenced  by  a  summons,  of  date  13th  February  1856, 
at  the  instance  of  the  Lord  Provost,  Magistrates,  and  Town  Council  of 
the  City  of  Perth,  against  Miss  Charlotte  Elizabeth  Richardson  Hay  of 
Seggieden,  now  wife  of  Henry  Maurice  Drummond  Hay,  Lieutenant- 
Colonel  in  the  Royal  Perthshire  Rifles  Militia ;  and  also  against  three 
persons,  her  tenants  of  the  fishings  of  Seggieden.  The  bermoney  mode 
of  fishing  is  thus  described  and  commented  on  by  Lord  Neaves,  who  be- 
lieved it  to  be  contrary  to  law : — *  A  pin  or  stake,  or  other  Julcrum^  is 
fixed  in  the  alveus  of  the  river,  while  another  pin  or  fixture  is  fastened  in 
the  bank  lower  down  the  stream.  Between  these  two  points  a  rope  is 
extended,  along  which  a  boat,  called  a  bermoney  boat,  is  made  to  play. 
In  connection  with  the  boat  thus  attached  is  another  boat,  being  an 
ordinary  coble,  which,  starting  from  the  bermoney  boat  at  the  point  or 
pin  fixed  in  the  stream,  carries  out  the  net  for  fishing  into  the  current  of 
the  river.  The  tow  rope  of  the  net  is  left  in  the  bermoney  boat,  and  is 
taken  back  to  land  in  that  boat,  in  the  line  of  the  bermoney  rope,  while 
the  outer  end  of  the  net  is  carried  down  the  stream  by  the  coble  at  a 
convenient  sweep,  and  then  landed  near  the  pin  on  the  shore,  where  the 
net  is  hauled  in.  The  effect  of  this  mechanism  is,  that  the  proprietor  of 
the  fishing  can  start  with  his  fishing  coble  from  a  point  further  out  in  the 
stream  than  the  fishers  could  gain  by  wading,  so  that,  in  a  tidal  river, 
the  parties  using  this  method  can  fish  longer  in  each  day  at  the  same 
place  than  would  otherwise  be  possible,  being  enabled  thereby  to  fish  not 
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only  when  the  tide  is  oat,  bat  when  it  has  risen  so  high  that  no  one  conld 
stand  in  the  water  where  the  bermoney  boat  can  reach.  The  bermoney 
boat  is  thas  equivalent  to  a  gangway  or  towing  path  projected  into  the 
channel,  and  affording  an  advanced  basis  for  thence  reaching  the  more 
central  points  of  the  stream,  when  these  wonld  be  inaccessible  without  such 
a  contrivance.'  The  First  Division,  by  a  majority,  have  adhered  to  the 
interlocutor  of  Lord  Neaves,  holding  this  mode  of  fishing  to  be  illegal. 
The  Lord  President  dissented,  on  the  ground  that  the  system  was  merely 
an  improvement  on  fishing  by  net  and  coble,  from  which  it  was  not  dis- 
tinguishable in  point  of  principle.  He  could  see  no  ground  for  the  alle- 
gation that  the  stake,  which  was  the  only  fixture,  was  injurious  either  to 
the  navigation  or  to  the  fishing. 


SECOND  DIVISION. 
Pet^  George  Dunlop,  for  Warrant  on  Defutt-Clerk-Begister  to 

DELIVER  UP  A  DeED. NoV.  27. 

In  this  case,  which  has  been  for  some  time  under  consideration  of  the 
Court,  the  Solicitor-General  put  in  and  read  an  affidavit  by  the  petitioner's 
agent,  to  the  effect  that  the  petitioner,  Mr  Dunlop,  was  executor-nominate 
under  the  trust  settlement  of  Lord  Elphinstone  of  1854 ;  that  a  suit  had 
been  instituted  in  the  Probate  Court  in  England  by  Viscountess  Hawar- 
den,  Lord  Elphinstone's  eldest  sister  and  nearest  of  kin,  against  the 
petitioner,  on  the  ground  that  the  said  deed  is  not  the  last  will  of  Lord 
Elphinstone,  and  that  English  counsel  had  given  an  opinion,  that  for  Mr 
Dunlop's  case  it  was  necessary  to  put  in  and  prove  the  original  will.  The 
petitioner,  Mr  Dunlop,  asked  the  Court  alternatively  to  grant  warrant  to 
and  authorize  the  Deputy- Clerk-Register,  or  other  officer  performing  the 
functions  of  the  office  of  Lord-Clerk-Register  of  Scotland,  to  deliver  to 
the  petitioner  or  his  agents  the  aforesaid  disposition  and  settlement  on  his 
depositing  in  its  place  an  official  extract,  and  granting  a  receipt  and 
obligation  for  redelivery  of  the  same  within  such  time  and  under  such 
penalty  as  your  Lordships  may  appoint :  or  otherwise  to  grant  warrant  to 
and  authorize  the  Deputy-Clerk-Register,  or  other  officer,  to  deliver  up 
the  said  deed  to  any  Depute-Clerk  or  Assistant-Clerk  of  Session,  or  to 
such  person  as  their  Lordships  may  appoint,  to  be  by  him  exhibited  in 
the  said  Court  of  Probate  on  all  necessary  occasions  within  the  space  of 
six  months  from  the  date  of  your  Lordships'  warrant,  and  thereafter 
returned  to  the  record.  It  appeared  that  the  later  practice  of  the  Court 
had  been  to  grant  warrant  in  terms  analogous  to  the  second  alternative 
of  the  prayer ;  but  that  in  the  last  case  where  such  a  warrant  had  been 
granted,  the  clerk  had  reported  that  he  was  not  allowed  to  comply  with 
the  condition  of  not  parting  with  the  custody  of  the  document.  The 
Court  was  of  opinion  that  they  ought  not  again  to  grant  a  warrant  under 
terms  which  they  had  not  the  means  of  enforcing.  In  the  present  case, 
as  the  production  of  the  original  deed  appeared  to  be  essential,  they 
allowed  it  to  be  delivered  to  the  petitioner  on  his  depositing  a  certified 
extract,  and  coming  under  an  obligation  to  replace  the  original  within 
six  months. 
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Mrs  Hutton  v,  her  Husband. — Nov.  28. 

Process — A  Uinent, 

This  was  an  action  for  aliment,  in  which  the  Lord  Ordinary  had  pro- 
nounced decree  in  absence,  as  allowed  by  the  Conjngal  Rights  Act.  The 
defender  reclaimed,  and  asked  to  be  reponed.  The  Court  pronounced  an 
interlocutor  in  common  form,  remitting  to  the  Lord  Ordinary  to  repone. 

Pet.^  ScHULTZ  r.  Kobinson  and  Niven. — Dec.  5. 

Maritime — A  rrestment — Foreign. 

The  vessel  *  XJeckermunde,'  of  the  port  of  Ueckermunde  in  Prussia, 
arrived  in  Leith  on  25th  September  1860.  On  5th  October  following, 
she  was  arrested  by  the  respondents,  as  creditors  of  a  Mr  Wittemberg  of 
Stettin,  alleged  to  be  part  owner  of  the  ship.  This  petition  for  recall  of 
the  arrestment  was  presented  by  Mr  Schultz,  the  captain,  and  also  a  part 
owner,  on  the  ground  that,  before  the  date  of  the  arrestments — viz., 
on  4th  September — Wittemberg  had  sold  his  shares  to  Mr  Kuhl  of 
Stettin.  In  their  answers  to  the  petition,  the  arresting  creditors  main- 
tained— 1st,  that  the  sale  had  not  been  completed,  as  required  by  Prussian 
law,  at  the  date  of  the  arrestments,  because  the  transfer  bad  not  been 
recorded  on  the  beilbrief,  or  ship's  sailing  title ;  and,  2d,  that  the  sale 
was  fraudulent  and  collusive.  After  various  proceedings,  the  Court,  on 
20th  March  1861,  approved  of  a  joint  case  for  the  opinion  of  a  Prussian 
counsel,  and  directed  it  to  be  transmitted  to  the  Secretary  of  the  British 
Embassy  at  Berlin,  for  the  purpose  of  obtaining  such  opinion.  An 
opinion  was  returned,  that  '  it  is  not  necessary,  in  order  to  the  transference 
of  the  property  of  a  vessel,  that  the  sale  should  be  recorded  on  the  beil- 
brief, or  in  any  public  Court,  or  in  any  public  register,'  and  that  '  the 
want  of  the  recording  has  no  influence  whatever  upon  the  right  of  a 
purchaser.'  In  the  case  of  two  sales,  the  second  transference  being 
recorded  first  on  the  beilbrief,  the  counsel  answered  that  the  second 
purchaser  excluded  the  right  of  the  first.  The  respondents  contended 
that  this  opinion  was  quite  inconsistent,  and  could  not  be  adopted  by  the 
Court.  Further,  that  a  ship  could  be  arrested  like  any  other  moveable 
subject,  and  was  not  peculiar  as  regards  the  title.  The  Court  held  that 
it  was  clearly  settled  in  the  law  of  all  maritime  countries,  that  a  written 
title  was  necessary  to  the  transference  of  shipping  property.  The  opinion 
of  Prussian  counsel  in  this  case  was  in  harmony  with  maritime  law  ;  and 
as  it  appeared  that,  prior  to  the  date  of  the  arrestments,  the  debtor  had 
transferred  his  share  by  bill  of  sale,  the  arrestments  were  inept. 

Anderson  v.  Lord  Morton's  Trustees. — Dec.  6. 

Property — Eight  of  Way. 

The  pursuers  moved  for  a  remit  to  a  land  surveyor,  to  ascertain  the 
state  of  the  footpath  from  Aberdour  to  Starleybum,  stating  that  at  one 
end  of  the  road  there  was  a  gate  which  it  was  troublesome  to  unfasten, 
and  that  at  the  other  end  there  was  a  strong  gate  which  was  kept  locked, 
that  foot-passengers  had  to  go  over  the  wall  by  a  flight  of  steps.  They 
did  not  object  to  this  gate  being  kept  locked,  \f  a  turnstile  were  made  in 
it.  The  public  were  entitled  to  have  the  obstructions  removed.  The 
Lord  Jostice-CIerk  said  that  the  path  was  ai^usted  in  1856,  and  the 
parsaers  admitted  that  the  path  i?  in  the  same  state  now.  No  complaints 
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were  made  then ;  and  it  would  not  do  for  the  pnrsaers  to  come  now  and 
saj  that  they  had  been  a  great  deal  too  soft  in  1856.  He  was  for  refas- 
ing  the  motion.    The  motion  was  refused  (Lord  Cowan  duhitante). 

BoRTHWiCK  (Blanttbe's  TRUSTEES)  V,  The  Lobd  Advocatb. — Dec.  6. 

Production  of  Documents — Closed  Record, 

Borthwick  brought  a  suspension  of  a  charge  at  the  instance  of  the 
Lord  Advocate  on  her  Majesty's  behalf,  proceeding  upon  affidavit  of 
danger  by  Donald  Home,  Esq.,  W.S.,  Edinburgh,  alleging  himself 
to  be  interim  receiver  of  Crown  rents.  The  suspender,  in  his  reasons 
of  suspension,  averred  that  Uhe  said  Donald  Home  is  not  an  officer 
of  the  revenue,'  and  called  for  the  production  of  Mr  Home's  ap- 
pointment. Mr  Home  was  agent  for  the  respondent  in  the  litigation. 
After  the  record  had  been  closed,  a  proof  was  led,  and  certain  documents 
found  in  Mr  Home's  office  were  tendered  in  proof  of  his  appointment,  as 
also  certain  other  documents,  supplementary  or  explanatory  of  the  others, 
which  had  been  sent  by  the  Commissioners  of  Woods  and  Forests.  The 
production  of  the  documents  was  objected  to  as  having  been  in  possession 
of  the  respondent,  and  not  produced  by  him  until  after  the  record  was 
closed.  The  Commissioner  repelled  the  objection,  and  Lord  Ardmillan, 
on  appeal,  sustained  his  deliverance.  The  Second  Division,  in  respect  of 
the  importance  of  the  question,  ordered  minutes  of  debate  to  be  laid 
before  all  the  judges.  The  Lord  President  (with  whom  Lords  Ivory 
and  Deas  concurred)  was  for  adhering,  on  the  ground  that  the  provisions 
of  Act  of  Sederunt  of  1828  applied  only  to  writings  founded  on  by  the 
party,  and  which  were  in  his  possession,  or  within  his  power,  at  the  time 
of  closing  the  record.  The  documents  here  were  not  in  that  predicament, 
being  merely  adminicles  of  evidence  required  to  obviate  an  objection 
raised  by  the  suspender  to  the  regularity  or  efficacy  of  proceedings  pre- 
liminary to  the  applications  on  which  the  decree  ex  facie  regular  was  ob- 
tained, and  therefore  were  not,  in  the  sense  of  the  Act  of  Sederunt, 
writings  '  founded  on '  by  the  respondent.  The  writings  could  not  be 
held  to  be  in  the  respondent's  possession,  or  within  his  power.  Mr 
Home,  who  was  the  proper  custodier  of  his  own  appointment,  was  not  a 
litigant  here.  A  majority  of  the  consulted  judges  being  substantially  of 
the  same  opinion,  the  Second  Division,  on  advising,  adhered  by  a  ma- 
jority. Lord  Benholme  alone  being  of  opinion  that  the  provisions  of  the 
Act  of  Sederunt  were  applicable. 

Peteb  Bruce  v,  Thomas  Linton  and  Alexander  M*Dougall. — Dec.  13. 

Ciml  or  Criminal  Statute^  16  a«J  17  Ftc«.,  cc^.  67, 

On  this  case,  which  involves  the  question,  whether  in  a  prosecution  for 
bartering  or  selling  spirits  without  a  certificate,  under  the  Act  16  and  17 
Vict.,  cap.  67,  the  defender  in  such  prosecution  is  competent  and  com- 
pellable  to  give  evidence  as  a  witness,  the  consulted  judges  returned 
opinions  in  the  negative.  The  following  opinion,  in  which  the  Lord 
President  concurred,  was  signed  by  Lords  Neaves,  Mackenzie,  and 
Jerviswoode : — We  are  of  opinion  that  in  a  prosecution  for  bartering  or 
selling  spirits  without  a  certificate,  under  the  Act  16  and  17  Vict.,  cap. 
67,  the  defender  in  such  prosecution  is  not  competent  or  compellable  to 
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give  evidence  as  a  witness.  The  Evidence  Act  does  not'  extend  to  any 
*  criminal  proceeding  'for  'an  offence  punishable  on  summary  conviction.' 
We  are  of  opinion — 1st,  That  the  illegal  transaction  in  question  is,  in  the 
sense  of  the  Evidence  Act,  an  offence ;  2d,  That  it  is  punishable  on  sum- 
mary conviction ;  3d,  That  the  proceeding  resorted  to  for  imposing  the 
punishment  is  a  criminal  proceeding.  We  think  that  the  summary  pro- 
secution under  the  Act  16  and  17  Yict.  is  a  proceeding  not  for  recover- 
ing a  debt,  to  be  ranked  for,  or  enforced  by,  ordinary  diligence,  but  for 
imposing  a  punishment  which  is  to  take  the  form  either  of  a  penalty  to 
be  paid,  or  of  an  imprisonment  to  be  suffered ;  and  as  the  tiling  pro- 
hibited is  by  that  statute  declared  to  be  an  offence,  no  element  seems  to 
be  wanting  that  is  required  to  make  this  process  a  criminal  proceeding 
of  the  kind  referred  to  in  the  Evidence  Act,  and  therefore  exempted  from 
its  operation.  At  advising,  the  Lord  Justice-Clerk  said  that  he  con- 
curred in  the  unanimous  opinion  of  the  consulted  judges.  Lords  Wood, 
Cowan,  and  Benholme  also  concurred. 

Western  Bank  and  Liquidators  v.  Bairds. — Dec,  20. 

Beparation — Issues. 

After  the  record  in  this  case  had  been  closed,  the  Lord  Ordinary  had 
reported  it  to  this  Division,  in  order  that  the  relevancy  of  the  pursuers' 
case  might  be  determined.  At  the  date  when  the  Lord  Ordinary  re- 
ported the  case,  the  whole  of  the  defenders  had  been  assoilzied,  with  the 
exception  of  the  Messrs  Baird.  As  the  record  had  been  made  up  as 
applicable  to  fifteen  defenders,  there  was  great  difficulty  in  eliminating 
the  portions  in  the  record  applicable  to  the  two  remaining  defenders. 
The  defenders  contended  that  the  effect  of  the  discharge  was  to  ex- 
tinguish the  case  against  them  also,  and  that  no  reservation  in  the  dis- 
charge of  the  other  defenders  could  have  the  effect  of  saving  the  ground 
of  action  against  those  not  discharged.  The  Court  being  of  opinion  that 
the  question  thus  raised  was  one  of  much  difficulty,  and  that  it  could  not 
be  determined  till  the  exact  nature  of  the  pursuers'  claim  was  known,  had 
ordered  the  pursuers  to  give  in  issues.  The  Court  were  now  of  opinion 
that  none  of  the  pursuers*  issues  could  be  allowed,  because  the  questions 
raised  in  them  were  not  raised  in  the  record.  The  Court  regarded  the 
case  as  one  based  on  joint  delinquency,  and  under  the  second  branch  as 
based  on  fraudulent  concealment  and  neglect,  in  which  all  the  directors 
were  jointly  implicated.  The  pursuers'  averments  on  record  were  all  made 
on  that  footing.  There  was  not  in  all  the  record  a  single  charge  of  several 
delict.  The  pursuers'  issues,  however,  set  forth  a  case  of  individual  delict. 
It  would  never  do  to  give  the  pursuers  an  opportunity  of  establishing  any 
one  of  the  alternative  cases.  These  issues  could  not  be  allowed,  or  any 
ifisnes  based  on  individual  delict. 


OUTER  HOUSE. 

M'MnxAN  V.  The  Free  Church  op  Scotland. — Dec.  12. 

The  following  are  the  issues  now  proposed  by  the  pursuer,  in  the  case 
of  McMillan  v.  The  General  Assembly  of  the  Free  Church : — 

*  It  bdng  admitted  that,  on  or  about  the  24th  of  May  1858,  the  pur- 
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saer  was  minister  of  the  Free  Church  coogregatioB  at  Cardross,  and  that 
on  or  about  the  1st  of  June  1858  he  was  a  minister  of  the  Free  Church 
of  Scotland — 

'  Ist,  Whether,  according  to  the  contract  of  the  Association  or  consti- 
tution of  the  Free  Chnrch  of  Scotland,  a  deliverance  in  a  presbytery  of 
the  Church,  preferred  against  any  of  its  ministers,  cannot,  except  in  so 
far  as  appealed  or  complained  against,  be  altered  by  said  General 
Assembly,  and  after  hearing  parties  or  allowing  them  an  opportunity  of 
being  heard ;  and  whether  the  defenders,  the  General  Assembly  of  the 
Free  Church  of  Scotland,  at  their  meeting  in  Edinburgh  in  May  1858, 
wrongously,  and  in  violation  of  said  contract  of  the  Association  or  con- 
stitution, without  hearing  the  pursuer,  or  giving  him  an  opportunity  of 
being  heard,  without  the  requisite  appeal,  or  complaint,  altered  the  de- 
liverance of  the  Presbytery  of  Dumbarton,  dated  on  or  about  the  1st  of 
April  1858,  and  suspended  the  pursuer  from  his  office  as  a  minister  of 
said  Church — to  his  loss,  injury,  and  damage  ? 

'  Damages  laid  at  L.500.' 

*  2d,  Whether,  according  to  the  contract  of  the  Association  or  con- 
stitution of  the  Free  Church,  it  is  beyond  the  power  of  the  General 
Assembly  of  the  Church  to  depose  any  of  its  ministers  without  his  being 
charged  with  any  crime  or  offence,  and  till  after  hearing  or  allowing  him 
an  opportunity  of  being  heard  in  his  defence ;  and  whether,  on  or  about 
the  1st  of  June  1858,  the  defenders,  the  General  Assembly  of  the  Free 
Church  of  Scotland,  and  the  defenders,  the  Rev.  Dr  Alexander  Beith,  the 
Rev.  Dr  Robert  Smith  Candlish,  and  the  Bev.  Dr  James  Bannerman,  or 
any  one  of  them,  without  any  crime  or  offence  having  been  charged 
against  the  pursuer,  and  without  finding  him  guilty  of  any  crime  or 
offence,  and  without  having  heard  or  allowed  him  an  opportunity  of  being 
heard,  wrongously,  and  in  violation  of  said  contract  of  the  Association 
or  constitution,  deposed  the  pursuer  from  his  office  as  a  minister  of  the 
Free  Church — ^to  his  loss,  injury,  and  damage  t 

'  Damages  laid  at  L.dOOO.' 


((^ngli0ji  Cuts, 


Will — Children  of  a  predeceased  Child, — ^A  testatrix  devised  real  estate  to 
trustees,  to  sell  and  stand  possessed  of  the  moneys  to  arise  therefrom,  upon  trust 
to  pay  and  divide  the  same  equally  between  all  and  every  the  children  of  her 
deceased  aunt,  CD.,  with  a  nroviso,  that  in  case  any  chUd  or  children  of  the 
said  C.  D.  should  leave  a  chUd  or  children  who  should  be  living  at  her  decease, 
or  who  should  live  to  attain  the  age  of  twenty-one  years,  then  Sie  child  or  chil- 
dren of  each  such  child  should  be  entitled  to  the  share  or  shares  which  his,  her, 
or  their  deceased  parent  or  respective  parents  would  have  been  entitled  to  if  liv- 
ing at  the  time  of  her  decease.  One  of  the  children  of  C.  D.  was  dead  at  the 
date  of  the  will,  leaving  children.  Held,  that  the  words  of  the  proviso  were 
large  enough  to  include  not  only  the  case  of  children  who  were  living  at  the  date 
of  the  will,  and  who  might  afterwards  die  in  the  testator^s  lifetime,  but  also  the 
case  of  Budi  children  as  were  already  dead  at  the  date  of  the  will  leaving  chil- 
dren. Held,  also,  that,  under  a  specific  bequest  of  personalty,  a  gift  of  money 
will  not  include  money  at  the  bankers.    Kinderslcy,  Y.  G. :  When  a  testator 
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dinctB  that  issue  shall  repreeent  or  stand  in  the  place  of,  or  be  substituted  for, 
a  deottsed  child,  and  take  the  share  which  their  parent  would  haye  taken  if  hy- 
ing, he  may  intend  such  representation  or  substitution  to  apply  only  to  the  case 
of  a  child  aying  subsequently  to  the  date  of  his  will  and  before  the  time  of  his 
own  death,  or  he  may  mean  it  to  extend  aJso  to  the  case  of  a  child  who  was 
already  dead  at  the  date  of  the  will.  The  solution  of  the  question,  which  of  the 
two  he  intended,  must,  of  course,  depend  on  the  language  he  has  used  in  direct- 
ing such  representation  or  substitution.  He  may  use  language  of  such  restricted 
import  as  to  be  inapplicable  to  any  child  but  such  as  were  Hving  at  the  date  of 
the  will.  But  if  be  uses  language  so  wide  and  general  as  to  be  no  less  appU- 
cable  to  a  {»edeoeased  child  tlum  to  a  child  hying  at  the  date  of  the  will,  then 
the  direction  as  to  such  representation  or  substitution  must  be  held  to  embrace 
both,— (Lonjii/  y.  Thomas,  5  L.  T.  Rep.  269.) 

Demurrer — Trustee  and  cestui  que  trust, — ^A  sum  of  money  was  deposited 
in  the  bank  in  the  joint  names  of  A.  and  B.,  and  by  an  agreement,  after  recit- 
ing that  A.  claimed  the  said  sum  of  money,  and  that  the  said  sum  had  been  de- 
posited in  the  bank  in  the  names  of  A.  and  B.  on  behalf  of  C,  who  bad  claims 
against  A.,  in  respect  of  which  A.  denied  all  liability ;  it  was  agreed  between 
A.  and  B.,  that  A.  should  ^  forthwith  commence,  and  duly  and  mligently  pro- 
secute,' an  action  for  the  reooyery  of  the  money  ;  and  A.  and  B.  declared  that 
they  held  the  said  sum  of  money  on  trust,  in  case  no  such  action  should  be 
brought  by  A.  within  one  month,  or  in  case  the  same  should  be  brought  within 
one  month,  but  should  not  be  ^  duly  and  diligently  prosecuted  with  effect '  by 
A.,  to  pay  the  said  sum  to  C.  A.  accordingly  brought  an  action,  which  was 
tried  in  the  spring  of  1860,  and  afterwards  a  rule  was  obtained  ordering  a  spe- 
cial case  to  be  stated  for  the  opinion  of  the  Court.  Before  the  special  case  came 
on  to  be  heard,  C.  filed  a  bill,  alleging  that  the  action  had  not  been  ^  duly  and 
diligently  prosecuted  *  by  A.,  and  praying  that  A.  and  B.  might  be  ordered  to 
pay  the  money  to  him.  A.  demurred  to  the  bill  for  want  of  equity,  on  the 
ground  that,  until  the  result  of  the  action  was  ascertained,  the  plaintiff  was  not 
in  the  position  of  cestui  que  trust,  and  had  no  locus  standi  in  the  Court.  De- 
murrer oyerruled  by  Stuart,  V.  C. — (The  King  of  Portugal  v.  Russell,  5  L.  T. 
Kep.  277.) 

Ikdictk ENT — Previous  Dismissal  by  Justices. — An  information  was  laid  against 
the  defendants  before  justices  for  a  common  assault.  Upon  the  hearing  it  was 
dismiased,  and  the  justices  granted  their  certificate  of  such  dismissal  pursuant  to 
sec.  27  of  the  9  Geo.  lY.,  c.  31.  The  prosecutor  then  preferred  an  indictment 
against  the  defendants  upon  the  same  facts,  and  inserted  therein  three  counts : 
the  first  for  an  assault,  doing  grievous  bodily  harm ;  second,  for  an  assault, 
causing  actual  bodily  harm  ;  and,  third,  for  a  common  assault.  To  this  indict- 
ment the  defendants  pleaded  the  former  information  for  the  assault,  its  dismissal, 
and  the  certificate  of  justices ;  to  which  pleas  the  prosecutor  demurred.  Held 
by  the  Q.  B.,  that  the  certificate  granted  by  the  justices  was  a  bar  to  the  indict- 
ment.— iHeg.  y.  R,  J,  Elrington  and  11.  H.  Elrington,  6  L.  T.  Rep.  284.) 

Act  of  Bakkruftct — Frawlulent  Preference. — ^B.  became  security  for  C,  in 
respect  of  certain  contracts  entered  into  by  C,  and  also  advanced  to  C.  the  sum 
of  L.25'),  for  which  C.  assigned  to  B.  aU  his  estate  and  effects,  and  then  became 
bankrupt.  C.  proved  that  one  object  of  the  assignment  was  to  enable  him  to 
call  upon  B.  at  any  time  to  ward  off  other  creditors,  but  that  it  was  bonajide 
ffiven  as  a  security  against  the  liability  of  C.  as  such  surety  and  the  loan  of 
L2dO.  Held  by  the  C.  P.,  that,  if  there  be  an  assignment  of  the  whole  of  the 
property,  with  only  a  small  and  colourable  exception,  it  is  an  act  of  bankruptcy ; 
out  if  there  be  an  assignment  of  part  only,  with  a  real  and  substantial  exception, 
it  is  not  an  act  of  baij^ruptcy,  unless  fraud  be  proved,  and  that  the  advance  of  a 
bonajide  sum  of  money  in  this  case  placed  it  prima  facie  in  the  same  position  as 
if  an  equal  amount  of  property  had  been  excepted  from  the  assignment.  In  this 
reject,  therefore,  the  deed  was  not  an  act  of  bankruptcy.   Willes,  J. :  Such  sum 
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of  money  may  be  the  means  of  enabling  the  bankmpt  to  proceed  with  his  trade, 
and  may  be  used  for  purposes  beneficial  to  the  creditor.  It  is  not  such  a  trans- 
action as  is  necesBarily,  or  prima  facie  in  our  judgment,  an  act  of  bankruptcy.  If 
that,  therefore,  were  the  only  jxAut  in  the  case,  we  should  have  directed  the  ver- 
dict to  be  entered  for  the  defendant.  But  there  remains  a  most  important  question 
of  fact,  namely,  whether  upon  the  true  construction  of  the  bankrupt's  evidence 
it  ought  to  be  decided  that  this  deed  was  a  pretence  and  wrong,  concocted  by  the 
bankrupt  and  Reynolds,  for  the  purpose  of  staving  off  the  creditors.  If  there 
was  the  sinister  object  in  the  minds  of  the  parties  to  delay  and  defeat  the  credi- 
tors in  respect  of  their  remedy  against  the  rest  of  the  property  assigned — and 
we  may  put  the  case  of  an  advance  of  L.1,  and  taking  an  assignment  as  security 
of  goods  worth  L.IOOO,  whereby  the  execution  of  the  rest  of  the  creditors  would 
be  interfered  with — such  a  transaction  would  obviously  be  invalid.  Of  course, 
if  it  must  be  measured  by  the  circumstances,  all  the  circumstances  mast  be  taken 
into  consideration. — {Pennell  v.  Reynolds,  5  L.  T.  Rep.  286.) 

Correspondence — Property. — ^Where  letters  were  written  and  sent  by  A.  to 
B.,  which  letters  afterwards  came  lawfully  iuto  the  possession  of  A.,  who  refused  to 
return  them  to  B., — held  by  the  C.  P.,  that  the  paper  on  which  they  were  written 
was  the  property  of  the  receiver,  and  that  the  writer  and  sender  who  had  lawfully 
obtained  possession  of  them  was  liable  to  an  action  of  detinue.  Erie,  G.  J. :  In 
this  case,  which  was  tried  before  my  brother  Channell,  at  Exeter,  he  laid  down 
the  law  that,  in  the  case  of  a  correspondence  between  parties,  where  letters  pass 
between  them,  the  paj^er,  at  least,  upon  which  the  letters  are  written  becomes 
the  property  of  the  party  receiving  them.  In  the  case  of  a  copyright  it  is  differ- 
ent, as  the  copyright  is  in  the  person  who  writes  it,  and  the  person  who 
receives  has  no  right  to  publish  it ;  but  in  the  present  case  I  have  no  doubt  but 
that  my  brother  Channell  was  right  in  his  direction. — {Oliver  v.  Oliver^  6  L.  T. 
Rep.  287.) 

Collision — Lord  CampbelVs  Act. — On  the  5th  November  last,  a  collision  took 
place  between  the  ^  Borodino,'  of  Boston,  in  America,  and  the  '  Sunbeam.'  The 
collision  occurred  within  three  miles  of  the  shore  of  Great  Britain,  and  the  master 
and  four  of  the  crew  of  the  ^  Sunbeam '  were  drowned.  The  ^  Borodino '  had  been 
arrested  in  a  cause  of  damage  by  the  owners  of  the  *"  Sunbeam ; '  and,  on  behalf  of 
the  representatives  of  the  drowned  men,  an  application  was  made  to  the  Court 
to  direct  a  citation  in  rem  to  issue  against  the  vessel,  for  compensation  in  respect 
of  their  deaths.  They  contended  that  the  7th  section  of  the  Admiralty  Court 
Act,  1861,  extended  the  jurisdiction  of  this  Court  to  questions  of  damage  done  by 
any  ship,  and  that  Lord  Campbell's  Act  was  therefore  applicable.  The  Court 
considered  a  sufficient  prima  facie  case  to  have  been  shown,  and  directed  that 
the  citation  should  be  issued. — (The  Borodino^  5  L.  T.  Rep.  291.) 

Slander — Action  by  Wife. — ^L.,  a  step-brother  of  the  wife  of  K.,  spoke  slan- 
derous words  to  K.,  imputing  to  Mrs  K.,  amongst  other  things,  gross  levity, 
and  asserting  that  she  had  been  all  but  seduced  by  another  man  before  marriage. 
K.,  acting  on  this  imputation,  dismissed  Mrs  K.,  and  sent  her  to  her  father. 
Mrs  K.  (joining  her  husband  as  co-plaintiff,  for  conformity)  brought  an  action 
against  L.,  alleging  her  loss  of  the  husband's  consortium  as  special  damage.  On 
demurrer  to  the  declaration,  the  Irish  judges  (by  a  majority  of  seven  to  two) 
held  that  the  action  lay,  and  the  damages  were  not  too  remote.  On  error  to  the 
H.  of  L. :  Held  (reversing  the  judgment  of  the  Irish  Ex.  Ch.),  whether  or  not 
the  action  lay,  the  damages  were  too  remote,  for  the  special  damage  was  not 
the  natural  and  probable  consequence  of  the  injury  complained  of,  seeing  that 
no  husband  actine  reasonably  would  dismiss  a  wife  on  an  imsupported  charge 
of  gross  levity,  when  no  actual  adultery  was  imputed  (Lord  Wensleydale  dis- 
senting). Campbell,  L.  C. :  Where  a  person  imputes  to  a  married  woman 
adultery,  which  he  pretends  to  know  and  asserts  as  a  fact,  and  the  husband, 
reasonably  believing  the  charge  to  be  true,  dismisses  her,  the  wife  is  entitled  to 
Tnai"tai^  an  action  (joining  her  husband  for  conformity)  against  the  aUnderer 


ENGLISH  CASES.  53 

for  the  special  damage  caused  to  her  by  the  loss  of  her  husband's  consortium. 
Lord  Wensleydale :  A  married  woman  cannot  maintain  an  action  for  being 
deprived  of  the  society  of  her  husband  by  the  slander  of  another  upon  her  cha- 
racter, though  the  husband  deserts  her  in  consequence.  But  though  no  action 
lay  in  this  case,  yet  the  desertion  by  the  husband  was  properly  laid  as  special 
damage  ;  for,  to  make  words  actionable  by  reason  of  special  damage,  the  conse- 
quence must  be  such  as,  taking  human  nature  as  it  is,  with  its  infirmities,  and 
having  regard  to  the  relationship  of  the  parties  concerned,  might  fairly  and  rea- 
sonably have  been  anticipated  to  follow  from  the  speaking  of  the  words,  and  need 
not  be  such  as  would  reasonably  follow. — {Lynch  v.  Knight,  6  L.  T.  R.  291.) 

Succession  Duty — Deduction  for  Incumbrances, — The  successor,  tenant  in 
tail  in  remainder,  joined  with  his  father,  tenant  for  life  in  possession,  in  dis- 
entailing and  resettling  the  estates  to  the  use  of  the  father  for  life,  with 
remainder  to  the  intent  that  the  successor's  mother  should  receive  a  rentcharge 
of  L.1000  a-year  after  the  death  of  the  father,  with  remainder  subject  thereto 
to  such  uses  as  they  should  jointly  appoint,  remainder  in  default  to  the  use  of 
the  successor  for  life,  with  remainder  to  the  successor's  first  son  in  tail,  with 
remainders  over.  Under  a  power  in  the  resettlement  the  successor  and  his 
father  subsequently  jointly  charged  the  estates  with  various  incumbrances,  viz., 
an  annuity  to  the  successor's  son,  to  commence  immediately  and  to  continue 
during  the  life  of  the  longest  liver  of  the  successor  and  his  father  ;  and  moneys 
on  mortgage  from  time  to  time  partly  for  the  benefit  of  the  father  alone,  and 
partly  for  the  joint  benefit  of  him  and  the  successor.  On  the  father's  death  the 
commissionerB  assessed  the  duty  on  the  full  value,  without  allowing  any  deduc- 
tion for  the  above  incumbrances.  On  appeal  from  this  assessment,  it  was  held, 
by  a  majority  of  the  Court  of  Ex.  (dissentiente  Bramwell,  B.),  that  the  annuity 
to  the  son  and  the  mortgages  were  incumbrances  created  by  the  successor  alone, 
and  not  in  execution  of  a  '  prior  special  power  of  appointment'  under  sec.  34  of 
the  Act,  and  that  the  deductions  claimed  in  respect  of  such  incumbrances  must 
be  disallowed.  The  Crown  having  conceded  that,  reading  Sees.  2,  5,  12,  and 
34  of  the  Act  together,  the  successor  was  not  liable  to  duty  on  the  rentcharge 
to  his  mother,  the  Court  expressed  no  opinion  upon  the  point,  but  acceded  to  the 
view  of  the  counsel  for  the  Crown  thereon. — (Tfe  Sir  Henry  Peyton,  Bart,  (on 
appeal  from  the  Commissioners  of  Inland  Revenue),  5  L.  T.  R.  313.) 

Bills  of  Sale  Act,  17  and  18  Vict.,  c.  86 — Registration  of  Document  under — 
A  Receipt  for  Money  not  a  Bill  of  Sale. — The  defendants,  acting  as  the  trustees 
of  a  married  woman,  purchased,  under  a  power  in  the  deed  of  settlement,  goods, 
of  the  husband,  and  paid  for  them  out  of  trust-money  settled  to  her  separate 
use,  taking  the  following  receipt : — '  Received  of  Mr  J.  D.  and  Mr  C.  J.,  the 
trustees  under  the  deed  of  settlement,  for  the  benefit  of  my  wife,  the  sum  of, 
etc.,  for  the  purchase  of  my  household  ^oods  and  effects  contained  in  the  inclosed 
inventory  and  valuation,  as  purchased  this  day  by  Mr  J.  D.  and  Mr  C.  J.,  as 
trustees  named  in  the  deed  of  settlement,  and  empowered  so  to  purchase  by  such 
deed.  The  date  of  such  deed  is  8th  Nov.  1858.  George  French.'  The  goods 
remained  in  the  husband's  house,  and  were  subsequently  seized  under  fia.  fa.  at 
the  suit  of  the  plaintiffs,  when  the  defendants  claimed  them.  Held  by  the  Court 
of  Ex.,  that  the  receipt  was  not  a  bill  of  sale,  or  a  document  requiring  registra- 
tion under  the  Bills  of  Sale  Act,  17  and  18  Vict.,  c.  36.  Wilde,  B.— I  am  in- 
clined to  adopt  Mr  Mellish's  argument,  that  a  bill  of  sale  must  be  some  document 
by  which  the  property  passes.  This  was  clearly  not  such  a  document. — (Allsopp 
and  others  v.  Day  and  another,  5  L.  T.  R.  320.) 

Act,  1  Will.  IV.,  c.  135,  sec.  2— (Qualification  by  22af%.— The  Rye  Harbour 
Improvement  Act,  1  Will.  IV.,  c.  35,  sec.  2  (local),  provides  for  the  appointment, 
as  commissioners,  of  ^  twelve  inhabitant  householders  rated  to  the  relief  of  the 
poor  of  the  said  parish,  by  one  or  more  rate  or  rates,  to  the  amount  of  L.IO  per 
aniuiiD,'  and  by  a  subsequent  section  a  penalty  of  L.50  is  inflicted  on  any  peison 
actaag  wifehoat  being  duly  qualified.    An  action  having  been  brought  for  the 
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penalty  against  the  defendant  as  an  unqualified  commissioner,  a  special  case, 
for  the  opinion  of  the  Court  of  Ex.  on  the  construction  of  the  above  words  of 
the  2d  sec.  of  the  Act,  was  stated  by  order  of  the  learned  judge  (Cockbum, 
C.  J.).  Held^  that  a  reasonable  construction  must  be  put  on  the  words  of  the 
Act  of  Parliament,  and  that  the  words  in  question  mean  that  a  person,  to  be 
qualified,  must  be  rated  to  the  annual  value  of  L  10,  and  not  to  such  an  amount 
as  would  render  him  liable  to  pay  rates  to  the  amount  of  L.10  A-yesr.  Pollock, 
C  B. :  To  rest  the  qualification,  not  on  the  value  of  the  property,  but  on  the 
accidental  payments  a  man  may  have  made,  would  be  absurd  and  inconvenient, 
and  contrary  to  the  numerous  Acts  whidi  have  been  passed  in  reference  to 
qualifications.  An  Act  of  Parliament  should  be  clear  and  beyond  all  doubt,  to 
warrant  the  Court  in  inflicting  a  penalty  under  it. — (Boston  v.  Alee,  5  L.  T. 
R.  323.) 

Theft — Friendly  Society, — A  member  of  a  friendly  society  was  in  poBBession 
of  a  shop  where  goods  were  sold  for  the  benefit  of  the  society.  Each  member 
partook  of  the  profit,  and  was  subject  to  the  loss  arising  from  the  shop.  H. 
had  the  sole  management,  and  was  answerable  for  the  safety  of  all  the  property 
and  money  coming  to  his  possession  in  the  course  of  the  management.  The  pri- 
soner, also  a  member  of  the  society,  assisted  in  the  shop  without  salary,  and  was 
indicted  for  stealing  some  marked  money  which  H.  had  placed  in  the  till.  The 
money  was  laid  in  the  indictment  as  belonging  to  11.  Held  by  the  Court  of 
Criminal  Appeal,  that  the  money  was  properly  laid  in  the  indictment  as  belong- 
ing to  H.,  and  that  the  prisoner,  although  a  member,  could  be  convicted  of 
larceny.— f/?e^.  v.  William  Webster,  5  L.  T.  R.  327.) 

Embezzlement — Servant  or  Partner. — Previous  to  1855  the  prisoner  was  in 
the  prosecutors^  service  as  cashier  and  collector,  and  another  person,  W.,as  sales- 
man. In  that  year  the  prisoner  and  W.  applic<l  each  for  an  increase  of  salary, 
and  in  the  end  the  prosecutors  agreed  to  allow  each  of  them  12}  per  cent,  on 
the  profits  in  addition  to  their  salaries ;  and  if  there  was  no  profit  m  any  year, 
neither  the  prisoner  nor  W.  were  to  contribute  anything  towards  the  loss,  but 
were  to  receive  their  salaries  only.  The  prisoner  and  W.  from  time  to  time,  in- 
stead of  receiving  their  shares  of  the  profits  at  the  end  of  the  year,  allowed  por- 
tions of  them  to  remain  in  the  hands  of  the  prosecutors  at  7  per  cent.  Held 
by  the  Court  of  Criminal  Appeal,  that  the  prisoner  was  a  servant  of  the  ppoae- 
cutors  within  the  meaning  of  the  7  and  8  Ueo.  IV.,  c.  29,  sec.  47,  and  Hatsle  to 
be  convicted  of  embezzlement. — (Reg.  v.  Donald  McDonald,  5  L.  T.  R.  330.) 

Embezzlement — Evidence. — Upon  the  trial  of  an  indictment,  charging  the 
prisoner  with  embezzling  three  distinct  sums  of  money,  it  appeared,  that  on 
investigation  of  the  books  of  a  friendly  society,  kept  by  the  secretary  (the 
prisoner),  it  was  discovered  that  he  had  not  entered  in  the  books  subscriptions 
received  by  him  in  small  sums  of  Is.,  2s.,  and  3s.  at  a  time,  amounting  to  more 
than  L.IOO.  The  prisoner,  on  being  called  upon  for  an  explanation,  admitted 
that  he  had  received  the  money,  and  was  willing  to  repay  the  amount,  and  said 
that  the  law  could  not  touch  him.  The  books  of  the  society  kept  by  the  prisoner 
were  tendered  generally  in  evidence  on  the  part  of  the  prosecution ;  whereupon 
it  was  objected  on  behalf  of  the  prisoner,  that  the  evidence  should  have  been 
confined  to  the  three  particular  entries  referring  to  the  three  charges  in  the 
indictment.  It  was  further  contended  for  the  prisoner,  that  it  was  a  breach  of 
trust  only,  and  that  the  prisoner  on  these  facts  could  not  be  convicted  of  em- 
bezzlement. The  objections  were  overruled,  and  the  jury  found  the  prisoner 
guilty.  Ileldj  that  upon  these  facts  the  jury  might  properly  convict. — {Reg.  v. 
FTw.  Proud,  5  L.  T.  R.  331.) 

Medical  Act — Recovery  of  Charges  incurred  prior  to  the  Act. — The  Medical 
Act,  1858  (21  and  22  Vict.,  c.  90,  sec.  32),  does  not  make  it  a  condition  prece- 
dent to  the  right  to  recover  charges  for  medicine  and  attendance,  etc.,  supplied 
previous  to  the  Ist  Jan.  1859,  tlu^t  the  name  of  the  person  seeking  to  recover 
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such  charges  shall  be  on  the  Medical  Register.— ( WV«V/A<  v.  Greenroyed,  5 
L.  T.  R.3470 

Shipping — Charter-party, — ^The  charterer  of  a  vessel  shipped  goods  on  board 
under  a  bill  of  lading  signed  by  the  master,  by  which  the  go<>ds  were  to  be 
delivered  to  B.  or  his  assigns,  he  or  they  paying  freight  for  the  said  goods  as 
usual.  6.  was  the  charterer's  agent,  and  the  charterer  was  indebted  to  him  at 
the  time  of  shipment  for  advances ;  the  bill  of  lading  was  handed  by  the  char- 
terer to  B.,  that  B.  might  apply  the  proceeds  of  the  goods  in  reduction  of  the 
debt.  B.  took  the  bill  of  lading,  with  notice  of  the  charter-party  and  its 
terms.  Held  by  the  Ck>urt  of  C.  P.,  that  as  B.  was  agent  of  the  charterer,  with 
notice  of  the  charter-party,  he  was  not  entitled  to  the  goods  without  payment 
of  the  charter  freight. — {Kern  v.  Deslandes^  6  L.  T.  R.  349.) 

Will — Meaning  of  '  Personalty,^  etc, — Testator  by  his  will  and  codicil  be- 
queathed certain  specific  sums  to  charitable  legacies,  and  by  his  will  declared 
as  foUows : — ^  The  proceeds  of  such  part  of  my  real  and  residuary  personal 
estate,  as  the  law  does  not  permit  to  be  given  or  appointed  by  will  to  charitable 
purposes,  shall  be  first  applied,  so  far  as  the  same  will  extend,  towards  payment 
of  such  of  the  legacies  herein  mentioned  as  are  not  given  to  charitable  institu- 
tions.' Held  by  Stuart,  Y.  C,  that  the  will  and  codicil  must  be  read  as  one 
instrument,  and  that  the  words,  ^  herein  mentioned,'  comprised  the  legacies 
given  by  the  codicil,  as  well  as  those  given  by  the  will.  By  nis  codicil  the  tes- 
tator, *  after  all  his  funeral,  testamentary,  and  all  other  expenses  were  paid, 
and  whatever  legacies  he  might  subsequently  make,  gave  and  bequeathed  the 
residue  of  his  property  to  the  following  charitable  societies,  to  be  divided  equidly 
amongst  them,' — enumerating  seven  charitable  societies.  His  property  con- 
sisted partly  of  personalty  savouring  of  realty,  and  partly  of  pure  personalty. 
Held,  that  the  direction  in  the  will  was  sufficient  evidence  of  intention  to  cut 
down  the  meaning  of  the  word  *  property'  in  the  codicil  to  such  part  of  the 
testator's  personal  estate  as  he  knew  tne  charities  could  take,  that  is  to  say,  to 
the  pure  personalty.  Stuart,  Y.  G. — There  is  a  plain  indication  that  the  tes- 
tator knew  there  was  one  kind  of  property  which  he  could  by  law  give  to 
charity,  and  another  kind  of  property  which  he  could  not.  He  has  given  the 
general  residue  of  his  property  to  no  one  besides  the  seven  charities  ;  and  if  I 
am  to  decide  the  question  whether  the  word  ^  property'  was  used  so  as  to  in- 
clude a  gift  to  the  charities  of  property  which  the  testator  knew  they  could  not 
take,  that  is  a  construction  which  I  am  forbidden  to  adopt,  b^sause  the  testator 
shows  that  he  knew  there  was  property  which  the  charities  could  not  take.  If 
the  context  plainly  shows  that  he  knew  that  some  of  the  property  was  such  as 
the  charities  could  not  take,  there  is  enough  in  the  context  to  cut  down  the 
word  *'  property'  to  such  property  as  the  testator  knew  the  charities  could  take. 
Therefore,  upon  the  construction  of  the  whole  will,  I  think  the  word  *  property' 
must  be  cut  down  to  mean  pure  personalty  only. — (Jauncey  v.  TJie  Attorney- 
General,  5  L.  T.  R.  374.) 

SoucrroR  and  Client — Deed  of  Gift, — ^The  testator  in  the  cause  in  the  year 
1856,  employing  A.  as  his  amanuensis,  wrote  to  his  solicitor  B.,  requesting  the 
solicitor  to  prepare  the  necessary  deeds  for  transferring  certain  mortgages  to  A. 
for  his  own  use  and  benefit  absolutely.  The  testator  added — *•  Also  I  wish  to 
assign  to  yourself  the  bond  of  Mr  F.  M.,  which  I  have  forwarded  you.'  Tes- 
tator sidled  the  letter  and  forwarded  the  same  with  the  bond  to  the  solicitor  by 
A.,  who  was  then  testator's  confidential  adviser.  The  solicitor  accordingly  pre- 
pared a  deed,  whereby  the  bond  was  purported  to  be  assigned  to  himsdLf,  *  his 
executors,  administrators,  and  assigns,  absolutely  for  ever.'  A  power  of  attor- 
ney was  included  in  the  deed,  enabling  B.  to  sue  in  the  name  of  the  testator  ^  for 
his  own  use  and  benefit.'  At  the  time  of  execution  the  testator  expressed  his 
wish  that  B.  would  enforce  the  bond  against  the  obligor,  who  was  a  relative  of 
the  testator,  with  whom  he  was  offended.  Some  discrepancy  appeared  in  the 
evidenoe  as  to  whether  it  was  the  testator,  or  C.  on  his  behalf,  who  told  B.  at 
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this  intemew  that  the  bond  was  an  absolute  and  unconditional  gift  to  him.  The 
money  was  recovered  by  B.  from  the  obligor,  and  afterwards,  as  he  alleged,  bor- 
rowed from  him  again  by  the  testator.  The  testator  died,  and  B.  claimed  the 
sum  against  his  estate.  Contemporaneous  entries  in  the  books  of  the  firm  of 
which  B.  was  a  member,  were  inconsistent  with  the  view  that  the  assignment 
was  intended  as  a  gift.  Held,  that,  independentlv  of  the  infirmity  arising  from 
the  relation  of  solicitor  and  client,  the  evidence  failed  to  show  that  the  assign- 
ment was  a  clear,  weU  understood  act  of  bounty  on  the  part  of  the  testator. — 
{Woodward  v.  Humpage,     The  Claim  of  W,  Bevan,  5  L.  T.  B.  378.) 

Patent — Costs  of  Opposition, — On  petition  the  L.  0.  ordered  the  costs  of  ob- 
jections filed  to  the  eealing  of  certain  letters  patent,  and  of  the  petition,  to  be 
paid  by  the  respondent  who  had  made  the  objections.  The  objection  was  as 
foUows : — ^  I  have  reason  to  believe  that  the  said  Thomas  Cobley  has  included 
in  his  provisional  specification,  or  contemplates  including  in  his  final  specifica- 
tion, an  invention  communicated  to  hun  by  me  in  confidence,  and  for  which  I 
have  applied  for  protection  on  the  15th  March  last.  No.  642.*  On  the  22d 
October  1861,  a  notice  withdrawing  the  objections  to  the  sealing  of  the  letters 
patent  was  received  at  the  Great  Seal  Patent  Office.  The  petitioner  made  an 
affidavit,  verifying  the  allegations  contained  in  the  petition.  The  Lord  Chan- 
cellor having  some  doubt  as  to  his  power  to  award  the  costs  of  the  opposition  to 
the  patent,  reserved  his  decision,  but  subsequently  made  the  following  order : — 
*"  Let  the  patent  be  sealed  forthwith,  and  the  costs  of  the  objections  filed  to 
the  sealing  thereof  and  of  this  petition  be  paid  by  the  respondent/ — (Re  Cohletfs 
Patent,  6  L.  T.  R.  387.) 


Shipping — Insurance  on  Cargo. — ^The  owners  of  a  cargo  of  wheat  from  Od< 
to  England,  insured  such  cargo  for  a  sum  of  L.7000,  being  its  estimated  value, 
in  two  policies  of  insurance,  one  for  L.4000,  the  other  for  L.3000.  The  market 
price  of  wheat  subsequently  fell,  and  the  owners  agreed  to  sell  the  cargo  on  its 
arrival  for  L.5358,  17s.  On  receipt  of  this  sum,  they  handed  over  to  the  agents 
of  the  purchaser  all  the  shipping  documents  of  the  said  cargo,  including  tha 
said  two  policies  of  insurance.  Upon  the  one  for  L.3000  they  indorsed  as  fol- 
lows :  '  We  transfer  this  policy  to  Messrs ,  to  the  extent  of  L.1700.'     The 

ship  and  cargo  subsequently  experienced  a  total  loss.  The  purchaser  contended 
that  he  ^as  entitled  to  the  full  amount  of  the  L.3000,  the  amount  insured  by 
the  second  policy.  Held,  however,  that  the  owners  of  the  cargo  might  retain 
an  interest  in  such  policv  to  the  extent  of  L.1300,  not  transfemd  by  them  by 
the  indorsement.  Wood,  Y.  C. — As  to  the  remaining  difficulty  about  the 
RaUis  retaining  the  L.ISOO  at  all,  and  how  far  they  properly  come  here  under 
the  circumstances,  having  parted  with  their  interest,  it  appears  to  me  that  Sharp 
V.  Taylor  is  quite  applicable  to  that  state  of  things.  1  think  there  might  have 
been  some  doubt  as  to  compelling  the  Marine  Insurance  Company  to  pay  thia 
L.1300.  But  the^  pay  the  money  into  Court,  and  all  I  have  to  do  is  to  deal 
with  the  money  in  Court.  Sharp  v.  Taylor  appears  to  me  a  case  quite  as 
strong,  if  not  stronger;  for  it  was  there  shown  that  the  plaintiff  in  the  case  had 
perjured  himself,  by  describing  the  vessel  as  a  British  vessel,  which  it  was  not. 
Tlie  Court,  however,  there  got  rid  of  the  difficulty,  as  Lord  Eldon  had  done 
before,  by  saying,  *  Whatever  difficulty  these  questions  of  public  policy  may  in- 
terpose, if  we  h^  to  enforce  the  remedy  against  those  who  would  be  entitled  to 
rely  on  this  public  policy  in  order  to  prevent  the  remedy  being  enforced,  still, 
when  we  are  only  dealing  with  a  sum  of  money  paid  into  Court  by  a  penon  who 
could  have  raised  the  difficulty,  and  who  has  not  raised  it,  we  must  distribute 
the  sum  of  money,  however  wrong  the  parties  may  have  been  in  regard  to  the 
transaction  among  them.'  I  must  therefore  hold  that  the  plaintiffB  are  entilded 
to  the  L  1300  out  of  tibe  sum  paid  into  Court. — {RaUi  v.  The  Univenal  Marine 
Insurance  Company  and  Othtrs,  5  L.  T.  R.  390.) 
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ON  THE  LAW  OF  POSTPONED  VESTING. 

CHAPTER  III. — {continued  from  page  24). 

Section  2.  Vesting  where  the  Fiance  Interest  is  contingent  upon  his 
Survivance  of  the  Liferenter  {Destination  over  and  Survivorship). 

As  it  is  an  elementary  principle  in  the  law  of  vesting^  that  a  con- 
dition annexed  to  a  legacy  prevents  the  acquisition  of  a  jus  crediH 
nntil  the  purification  of  the  condition,  it  follows  by  necessary  in- 
ference, that  wherever  the  payment  of  a  capital  sum  is  made  tmly 
contingent  upon  the  uncertain  event  of  the  legatee's  survivance  of 
the  liferenter,  the  legacy  will  not  vest  until  his  survivance  is  an  ac- 
complished fact,  but  will  Ijipse  in  case  of  his  predecease.  This  simple 
proposition  might  be  illustrated  by  supposing  the  case  of  a  legacy 
payable  to  A.  B.  ^  in  the  event  of  his  surviving  C.  D.,'  to  whom  a 
liferent  is  given.  But  this  is  not  a  style  of  contingent  destination 
likely  to  occnr  in  practice.  The  form  in  which  a  fee  is  cfe  facto 
rendered  contingent  upon  the  fiar^s  survivance  of  the  period  of 
actaal  possession,  is  by  the  adjection  of  a  destination  over  to  another 
party  in  the  event  of  his  failing  to  survive  the  term  of  payment ;  or, 
in  the  case  of  legacies  to  a  plurality  of  persons,  by  taking  the 
destination  to  these  parties  jointly,  or  to  the  survivors  of  them.  A 
destination  over  to  survivors,  or  to  third  parties,  in  the  event  of  the 
failure  of  the  legatee  before  the  term  of  payment^  imports,  beyond  all 
question,  a  suspension  of  the  vesting  during  the  currency  of  the  life- 
rent; and,  accordingly,  amid  the  multitude  of  cases  to  which  we 
shall  have  occasion  to  refer,  it  will  be  seen  that  the  testing  ques- 
tion has  always  been,  whether  the  possibility  of  failure  for  which 
proviskni  was  made  in  the  ulterior  destination,  was  a  failure  at  any 
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time  before  the  expiration  of  the  liferent,  or  merely  a  failure  anterior 
to  the  commencement  of  the  trust. 

Before  entering  at  large  upon  the  doctrine  of  the  construction  of 
contingent  destinations,  it  will  be  necessary  to  premise  that  a  desti- 
nation to  heirs,  or  heirs  and  assignees,  of  the  legatee,  is  not  in  point 
of  principle  a  ^  destination  over '  to  the  effect  of  leaving  the  fee- 
simple  interest  in  pendente  during  the  subsistence  of  the  life  interest ; 
for  the  heir  is  in  a  sense  regarded  as  the  same  person  with  the  insti- 
tute, and  is  not  presumed  to  be  nominated  in  the  character  of  a 
person  individually  favoured.  The  destination  to  heirs  is  usually 
inserted  with  the  view  of  preventing  a  lapse,  in  the  event  of  the 
legatee  predeceasing  the  term  of  vesting,  whatever  that  may  be ; 
and  if  the  terms  of  the  deed  are  not  in  other  respects  incompatible 
with  the  existence  of  a  vested  interest  a  morte  testatorie^  the  mere 
fact  that  the  heirs  of  the  legatee  are  called  as  conditional  institutes^ 
ought  not  to  prevent  the  legacy  from  being  transmissible  by  assigna- 
tion during  the  dependence  of  the  liferent. 

Accordingly,  where  a  lady  conveyed  the  sum  of  L.IOOO  to  trus- 
tees, with  a  direction  to  apply  the  yearly  interest  as  an  annuity  to 
her  nephew  during  his  life,  the  principal  to  be  divided  and  ap- 
plied '  to  certain  other  parties  nominatimy  ^  and  to  their  respective 
heirs  in  case  of  their  death,'  and  one  of  the  legatees,  Mrs  Brockie, 
after  surviving  the  testatrix,  died  before  the  expiration  of  the  life 
interest,  it  was  held  that  her  legacy  had  vested  on  the  death  of  the 
testatrix,  and  was  carried  by  Mrs  Brockie's  general  dispositionf  in 
favour  of  her  husband  to  the  exclusion  of  her  next  of  kin  {March'- 
banks  V.  Brockie^  18  Feb.  1836,  14  S.  521).  ^  The  mere  mention 
of  her  heirs,'  said  Lord  Jeffrey,  Ordinary,  ^  can  never,  after  the 
cases  of  Crawford  and  Leitchy  warrant  the  supposition  that  the  trust 
was  created  in  any  degree  for  the  purpose  of  protecting  the  condi- 
tional institution  of  unknown  parties,  by  depriving  the  only  named 
6ar  of  the  power  of  disposal ;  it  being  manifest,  in  the  Lord  Ordi- 
nary's apprehension,  that  these  words  were  introduced,  not  with 
any  view  of  suspending  the  vesting,  but  solely  to  meet  the  con- 
tingency of  Mrs  Brockie  herself  predeceasing  the  testator,  and  the 
legacy  consequently  lapsing'  (14  S.  524).  It  does  not  detract  from 
the  weight  of  this  decision,  that  the  cases  of  Mussell  v.  Crawford^s 
Trs.  (6  Feb.  1824,  F.  C),  and  Smith  v.  Leitch  (2  June  1826,  4  S. 
659,  and  3  W.  and  S.  366),  on  which  the  Lord  Ordinary  founded^ 
where  legacies  were  held  to  have  vested  in  a  last  substitute^  were 
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not  very  apposite  to  the  subject  of  decision, — a  circumstance  which 
was  noticed  bv  the  Lord  J.-C.  Boyle,  in  moving  the  affirmance  of 
the  Lord  Ordinary's  interlocutor.  In  the  recent  case  of  Cochrane 
V.  Cochrane^s  ExectUora  (29  Nov.  1854,  17  D.  103),  where  a  legacy 
of  L.150,  and  a  share  of  residue,  were  made  payable  to  John 
Cochrane,  ^  or  his  heirs,'  six  months  after  the  testator's  death  and 
when  the  same  was  freed  from  the  liferent  right  of  his  spouse,  the 
case  was  treated  as  one  of  first  impression,  the  Lord  Pres.  McNeill 
remarking,  as  to  the  meaning  of  the  phrase  ^  or  his  heirs,'  that  it 
was  only  introduced  for  the  purpose  of  preventing  the  lapsing  of 
the  legacy.  We  may  observe,  in  conclusion,  that  the  principle 
of  decision  in  the  cases  of  Marchbanks  and  Cochrane  is  quite  con- 
sistent with  the  leading  case  of  Bell  v.  Cheape  (21  May  1845,  7 
D.  614),  which  decided  that  a  legacy  to  a  party,  ^  his  heirs  and 
assignees,'  was  not  assignable  pending  the  period  in  which  the 
vesting  of  the  legacy  remained  suspended,  without  in  any  way  im- 
plying that  the  destination  to  heirs  and  assignees  had  the  effect  of 
postponing  the  vesting. 

It  may  be  laid  down  as  a  general  rule  that,  with  the  excep- 
tion of  the  case  of  destinations  in  favour  of  heirs,  which  has  just 
been  considered,  all  ulterior  destinations,  whether  in  the  nature  of 
survivorship  or  remainder,  are  presumed  to  be  in  force  down  to  the 
period  of  payment.  It  may  not  be  easy  to  reconcile  this  principle 
with  the  cases  of  Home  v.  Home  (28  January  1807,  Hume,  530), 
Jofdan  V.  Dickson  (22  June  1809,  Hume,  268),  and  T/iomaon  v. 
Cumberland  (16  Nov.  1814,  F.  C.) ;  but  it  must  not  be  forgotten 
that  those  cases  were  decided  at  a  time  when  the  law  of  vesting  was 
in  a  state  of  comparative  immaturity.  So  strong  is  the  presumption 
for  taking  the  term  of  survivorship  as  at  the  death  of  the  liferenter, 
that  we  have  found  only  one  case  among  the  decisions  of  the  last 
half  century,  in  which  the  testator's  death  was  taken  as  the  period 
to  which  the  ulterior  destination  applied.  We  refer  to  the  case  of 
Robson  V.  Shirreff  (20  July  1853,  15  D.  297),  in  which  a  destina- 
tion of  residue  to  children  on  the  death  of  the  longest  liver  of  the 
testatrix  and  her  husband,  with  remainder  to  the  sisters  of  the 
testatrix,  was  held  to  have  vested  in  the  children  a  morte  testatoris ; 
but  the  decision  turned  upon  the  construction  of  some  rather  com- 
plex provisions ;  and  the  construction  of  the  final  destination  to  the 
sifltezB,  was  not  very  material  to  the  real  question  at  issue  between 
the  parties.    The  case  of  Marnock  v.  Wilson  (2  Marcli  1855,  18  D* 


60  ON  THE  LAW  OF  POSTPONED  VESTING. 

586)>  where  heritable  and  other  property  was  destined  to  a  lady  in 
liferent,  and  to  her  four  daughters  and  their  respective  heirs  and 
assignees  in  fee,  with  the  benefit  of  sorvivorship,  may  perhaps  be 
considered  an  exception.  Bat  in  this  instance  there  was  no  creation 
of  a  trast ;  and  the  Court,  in  giving  the  fee  to  the  children  who 
survived  the  testatrix,  proceeded  upon  the  rules  of  construction 
applicable  to  heritable  destinations,  where  the  presumption  is  always 
adverse  to  the  suspension  of  the  beneficial  interest.  (Per  Lord 
Deas,  17  D.  541.)  It  is  scarcely  necessary  to  add,  that  if  a  desti- 
nation over  is  per  eapreeeum  made  conditional  on  the  event  of  the 
institute  predeceaeing  the  truster^  such  a  substitution  will  not  involve 
a  postponement  of  the  period  of  vesting.  This  point  was  decided 
in  the  case  of  Foulia  v.  Foulie  (3  Feb.  1857,  19  D.  862). 

We  proceed  now  to  take  a  rapid  survey  of  the  cases  in  which  the 
Court  has  applied  the  established  principle,  that  contingent  limita- 
tions  are  suspensive  of  vesting,  to  destinations  where  the  fee  is 
subject  to  the  burden  of  a  life  interest.  In  the  important  case  of 
Wright  v.  Ogilvie  (9  July  1840, 2  D.  1357),  where  there  was  a  series 
of  substitutions  on  failure  of  the  legatee,  the  judges  of  the  First 
Division  were  unanimously  of  opinion  that  the  capital  of  the  trust 
fund  could  not  vest  until  the  death  of  the  truster's  widow,  who  held 
a  life  interest  in  the  estate ;  and  in  Ross  v.  King  (22  June  1847, 
9  D.  1327),  the  same  result  was  held  to  follow,  in  consequence  of 
the  institution  of  a  series  of  heirs  in  a  trust  conveyance  of  heritable 
property.  The  doctrine,  that  a  destination  over  is  incompatible  with 
the  acquisition  of  a  vested  interest  at  the  death  of  the  testator,  had 
already  been  recognised  by  the  Second  Division  in  the  case  of  a 
trust  settlement  of  moveable  property  for  behoof  of  the  testatoi^s 
daughter  in  liferent,  and  her  children  in  fee,  with  remainder  to  the 
testator's  heirs  and  assignees  whatsoever  (Mowbray  v.  ScougaU^  9 
July  1834,  12  S.  911);  and  the  judgment  in  this  case,  which  pro* 
ceeded  on  a  careful  review  of  all  the  previous  decisions,  has  been 
frequently  referred  to  as  a  ruling  authority. 

Some  indication  of  the  principle  that  a  clause  of  survivorship  is 
virtually  a  contingent  destination,  may  be  found  in  Bloomfield  v. 
Campbell  (24  November  1835, 14  S.  51 ;  DennisUmn  v.  Dalgleiah, 
22  Nov.  1838, 1  D.  69 ;  and  Clelland  v.  Gray,  15  June  1839,  1  D. 
1031)  ;  but  the  first  unequivocal  recognition  of  the  doctrine  in  con*^ 
nection  with  the  class  of  cases  under  consideration,  will  be  found  in 
Lord  Medwyn's  opinion  in  Robertson  v.  Ricliardion  (6  June  1843,  5 
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D.  1017), — a  pure  case  of  residoary  destination  to  nephews  and 
nieces  in  liferent,  with  remainder  to  their  children  in  fee,  and  to  the 
SDiriyors  in  case  of  death  without  issue.  That  learned  judge,  in  de- 
livering the  judgment  of  the  Court,  took  occasion  to  observe,  that  in 
the  case  of  a  trust  with  an  ulterior  destination,  if  there  were  no  indi- 
cation of  an  opposite  intention,  the  Court  would  not  easily  allow  that 
destination  to  be  defeated  by  holding  the  subject  of  the  bequest  to  vest. 
If  there  were  no  trust,  the  presumption  against  immediate  vesting 
was  weaker.  A  residue,  he  thought,  would  not  vest  so  easily  as  a 
bequest  or  legacy ;  the  one  being  a  definite  sum,  the  other  being  in- 
definite, and  depending  upon  an  ultimate  result ;  the  payment  of 
the  one  being  ex  sua  naturd  immediate,  whereas  the  other  is  neces- 
sarily postponed,  and  may  easily  be  made  contingent  (5  D.  1126). 
The  late  Lord  Justice-Clerk  was  very  much  averse  to  the  recog- 
nition  of  distinctive  principle  in  this  class  of  cases,  interfering  as 
it  would  do  with  his  favourite  notion  of  referring  eveiything  to  the 
intention  of  the  testator,  construed  per  arbitrium  judicis ;  and  he 
gave  vent  to  his  dissatisfaction  in  the  subsequent  case  of  Wright 
V.  FroMT  (16  Nov.  1843,  6  D.  78).  But  the  suspensive  efficacy  of  « 
survivorship  clauses  was  very  soon  after  established,  and  extended  to 
l^acies  as  well  as  residuary  bequests,  by  the  decision  of  the  First 
Division  in  NewUm  v.  Thomson  (27  Jan.  1849, 11  D.  452).  The 
settlement  gave  the  interest  of  L.IOOO  to  a  lady  as  a  liferent  an- 
nuity, the  one-half  of  the  capital  to  be  equally  divided  between  her 
two  nieces,  ^  or  the  survivor  of  them.'  In  the  rubric  it  is  somewhat 
ambiguously  stated  that  the  interest  of  one  of  the  nieces  who  pre- 
deceased the  liferentrix,  after  conveying  all  her  property  to  her 
husband,  was  held  to  have  lapsed.  But  the  fact  is,  that  the  Court 
had  no  difficulty  in  sustaining  the  claim  of  the  survivor  to  the  whole 
fund;  for,  as  Lord  Fullerton  observed,  a  direction  of  this  kind 
necessarily  excluded  the  possibility  of  one  of  the  parties  defeating, 
by  any  deed  prior  to  the  extinction  of  the  liferent,  the  absolute 
right  attached  to  survivance  by  the  will  of  the  testator ;  the  sur- 
▼ivance  in  question  not  being  the  survivance  of  both  legatees  at 
the  time  of  the  testator^s  death,  but  the  survivance  of  one  legatee 
in  relation  to  the  other.  The  interpretation  of  the  destination 
in  Richardsoris  Trustee  v.  Cope  (8  March  1850,  12  D.  805)  was 
thought  to  be  attended  with  considerable  difficulty,  by  reason  of 
the  circumstance  that,  after  limiting  a  liferent  of  residue  to  Mary 
Richardson,  a  married  lady,  and  the  fee  to  her  children,  Andrew 
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and  Catherine,  with  a  clause  of  survivorship  in  the  event  (which 
happened)  of  the  death  of  one  of  them  without  issue,  the  testator 
proceeded  to  declare,  that  in  case  the  said  children  or  the  survivor 
should  not  have  arrived  at  majority  when  the  liferent  expired,  the 
trustees  were  only  to  pay  them  the  interest  during  minority,  with 
a  further  destination  in  the  event  of  either  of  them  dying  childless 
during  the  period  of  nonage.  We  confess  we  have  some  difficulty 
in  following  the  argument  upon  which  it  was  maintained  that  these 
incidental  directions  had  a  tendency  to  destroy  the  suspensive  effect 
of  the  survivorship  clause  in  the  main  destination ;  but  it  is  satis- 
factory to  find  that  the  Second  Division  adhered  by  a  unanimous 
judgment  to  the  principle  laid  down  in  Newton^s  case,  and  found 
that  ^  the  whole  residue  must  be  paid  to  the  survivor  at  the  time  of 
the  death  of  the  said  Mary  Richardson  (the  liferentrix),  in  conse- 
quence of  the  death  of  Catherine,  without  issue,  before  the  term  of 
payment'  (12   D.  867).     Finally,  in    Walker  v.  Park   (20  Jan. 

1859,  21  D.  286),  the  judges  of  the  Second  Division  subscribed 
implicitly  to  the  doctrine,  that  a  right  of  survivorship  continues  in 

«  force  during  the  subsistence  of  the  trust ;  the  presumption  against 
immediate  vesting  being,  the  Lord  J.-C.  Inglis  observed,  stronger 
in  the  case  of  a  clause  of  survivorship  than  in  a  destination  over  (21 
D.  291).  The  adjection  of  a  clause  of  survivorship  is  now  held  to 
create  so  absolute  a  presumption  for  postponement,  that  although  all 
the  legatees  may  have  predeceased  the  liferenter,  and  there  can 
therefore  be  no  survivor  in  a  literal  sense,  the  Court  will  not 
authorize  a  division  of  the  residue  among  the  heirs  of  the  legatees, 
or  even  declare  the  extent  of  their  rights,  pending  the  subsistence  of 
the  life  interest ;  the  presumption  being,  that  the  testator  had  not 
intended  to  give  a  vested  interest  to  any  party  anterior  to  the 
period  of  division  (20  D.  1210,  per  Lord  Pr.  McNeill,  in  CaUanaeh 
V.  nam's  Exr.y  2  July  1858,  20  D.  1206). 

In  several  of  the  decided  cases  the  destination  was  complicated  by 
the  circumstance  of  the  liferent  interest  being  given  to  a  plurality 
of  persons  successively  {Clelland  v.  Gray^  15  June  1839,  1  D. 
1031 ;  WriglU  v.  Fraaer^  16  Nov.  1843,  6  D.  78)  or  jointly  and  to 
the  longest  liver.  Such  variations  in  the  liferent  destination  can 
never  a£Pect  the  decision  of  the  question,  whether  the  beneficial 
interest  in  the  capital  has  vested  a  morte  Uatatoris,  Buchanan 
V.  Downie  (12  Feb.  1830,  8  S.  516),  and  Tines  v.  HiUau  (13  July 

1860,  22  D.  1436),  are  examples  of  suspended  vesting  during  the 
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currency  o(  joint  liferents ;  the  cause  of  suspension  being  in  the  first 
case  a  destination  over,  and  in  the  second,  a  right  of  survivorship. 
In  Bobertsan  v.  Houston  (28  May  1858,  20  D.  989),  where  the 
destination  occurred  in  a  marriage  contract  giving  the  liferent  to 
the  longest  liver  of  the  spouses  and  the  fee  to  the  surviving  children, 
the  period  of  survivance  was  held,  in  accordance  with  settled  prin- 
ciple, to  be  at  the  death  of  the  longest  liver,  which,  it  was  observed, 
must  be  the  terminus  in  view  of  the  testator  in  a  deed  which  derived 
its  whole  operative  qualities  from  the  event  of  survivorship  (20  D. 
993,  per  Lord  Ivory). 

Section  3.   Vesting  in  the  case  of  a  Fee^mple  Interest^  burdened  with 

an  Annuity  of  fixed  Amount, 

There  does  not  seem  to  be  any  valid  reason  for  inferring  a  suspen- 
sion of  vesting  from  the  fact  of  a  bequest  of  residue  being  burdened 
with  an  annuity  of  moderate  amount ;  for,  although  the  trustees  may 
in  some  cases  be  under  an  obligation  to  retain  a  portion  of  the 
capital  in  their  hands  as  a  security  for  the  annuity, — in  which  case 
the  fund  so  set  apart  will  fall  ultimately  to  the  legatee  {Davidson  v. 
DohUj  13  Feb.  1828,  6  S.  536), — ^yet  an  annuity,  especially  when 
charged  on  residue,  does  not  necessarily  deprive  the  fiar  of  the 
usufruct  of  his  estate,  but,  on  the  contrary,  may  be  cleared  o£P  by 
means  of  a  present  payment.  Accordingly,  it  was  observed  by  Lord 
Cranworth,  in  Pursell  v,  Newbigging  (10  May  1855,  2  Macq.  276), 
that  it  would  require  much  stronger  language  to  satisfy  the  Court 
that  there  was  an  intention  to  suspend  in  the  case  of  an  annuity 
than  in  that  of  a  liferent. 

Of  course,  if  there  be  no  ulterior  destination  of  the  fee,  as  in  the 
case  of  Kerr  v.  James  (12  Feb.  1858,  20  D.  562),  the  fee  will  vest 
a  morte^  in  accordance  with  the  principles  that  have  been  already 
fully  explained.  The  distinction  in  the  law  of  vesting  between  annuity 
and  liferent  cases  only  arises  in  the  event  of  the  deed  containing  an 
ulterior  destination ;  in  which  case  there  is  not  the  same  absolute 
presumption  for  suspension  during  the  lifetime  of  the  annuitant  that 
exists  in  the  case  of  a  liferenter.  Nor  will  a  clause  by  which  the  pay- 
ment  of  the  capital  is  postponed  to  the  death  of  the  annuitant,  even 
when  coupled  with  a  destination  over,  or  to  survivors,  be  decisive  of 
the  matter  of  vesting ;  for  the  question  being  mainly  one  of  degree, 
the  Court  must  be  guided  by  the  apparent  intention  of  the  testator 
{Watson  v.  Macdougallj  4  June  1856,  18  D.  971). 
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In  addition  to  the  cases  of  PuraeUj  Kerr^  and  Waiaonj  already 
cited, — ^in  all  of  which  the  residne  was  held  to  have  vested  a  morte 
^effto^om,  notwithstanding  the  addition  of  a  destination  over, — we  may 
refer  to  the  two  earlier  cases  of  Dobie  v.  Milne  (13  Feb.  1828,  6  S. 
536)  and  Bruce  v.  Moir  (28  June  1833, 11  S.  799) ;  the  one  relating 
to  a  provision  of  heritage,  the  other  to  the  residue  of  moveable  estate, 
in  which  annuities  were  held  to  create  no  bar  to  the  subsistence 
of  an  immediate  vested  interest  in  the  fiar.  In  the  more  recent 
cases  of  DAmt/  v.  NicoUoria  TVs.  (5  Dec.  1850,  13  D.  240),  and 
Dickson  v.  Halbert  (13  Feb.  1851,  13  D.  675),  the  presumption 
was  also  held  to  be  for  immediate  vesting.  In  the  former  case, 
the  legatees  were  accordingly  found  entitled  to  an  immediate  pay- 
ment, upon  the  sorviving  annuitant  agreeing  to  renounce  her 
interest. 

The  cases  in  which  the  vesting  of  legacies  has  been  held  to  be 
suspended  during  the  currency  of  annuities,  have  gen^^ly  proceeded 
upon  some  specialty  indicative  of  intention.  In  the  cases  of  Provan 
and  Johnston^  which  we  have  already  had  occasion  to  consider  (2  D. 
299,  1039),  the  annuities  were  settled  upon  married  ladies ;  and  the 
fee,  being  destined  to  their  children,  was  necessarily  retained  to 
preserve  the  interest  of  children  post  nates.  The  same  explanation 
may  be  given  of  the  case  of  Thamhill  v.  Macpherson  (20  Jan.  1841^ 
3  D.  394).  In  other  cases  the  vesting  was  held  to  be  suspended 
because,  by  the  express  terms  of  the  settlement,  the  ftind  was  to  be 
paid  over,  on  the  death  of  the  annuitant,  to  the  surviving  institute 
at  that  time  {Ferric  v.  Ferrtey  23  Feb.  1849,  11  D.  704;  Bobertson 
V.  Davidsony  24  Nov.  1846, 9  D.  152).  So  also  in  Pearson  v.  Cassa^ 
major  (16  Dec.  1836, 15  S.  275),  a  direction  to  pay  certain  parties, 
or  the  survivors  of  them,  when  the  capital  sums  *  become  tangible  by 
the  death  of  the  said  annuitants  respectively,'  was  justly  held  to 
import  a  postponement  of  vesting  as  well  as  of  payment.  The 
subsequent  appeal,  18  July  1839,  and  application  of  Uie  judgment, 
2  D.  lOSO,  did  not  affect  the  question  of  vesting.  Those  cases, 
however,  are  all  exceptional  in  their  character,  and  do  not  invalidate 
the  proposition,  that  the  creation  of  annuities  affords  a  very  slender 
presumption  for  suspended  vesting. 

Section  4.  Vesting  of  Postponed  and  Contingent  Life  Interests. 

A  liferent  being  in  its  own  nature  a  purely  personal  privilege, 
incapable  of  transmission  to  heirs,  and  ea  vi  termini  contingent  on 
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the  survivance  of  the  osafractaaory,  can  never  be  acquired  aa  a 
▼eated  right  pntil  the  conHnencement  of  the  period  of  actaal  enjoy- 
ment (Findlay  v.  Macintyre,  11  Dec.  1849,  12  D.  335).  Accord- 
^'^g^y?  A  contingent  or  postponed  liferent  cannot  veat  until  the 
occurrence  of  the  event  upon  which  the  opening  of  the  succession 
is  contingent.  For  example,  if  one  liferenter  is  substituted  for 
another,  his  right  will  vest  upon  the  extinction  of  the  previous 
usufructuary  interest ;  and  the  death  of  one  of  two  joint  liferenters 
will  convert  the  survivor's  pro  indiviso  half  share  into  a  simple 
liferent.  The  principle  is  illustrated  by  the  case  of  Thorn  v.  Thorn 
(11  June  1852,  14  D.  861),  where  lands  were  conveyed  by  ante- 
nuptial contract  to  the  wife's  father  in  liferent,  and  at  his  death  to 
the  spouses  in  conjunct  fee  and  liferent,  and  to  the  longest  liver  iu 
liferent  for  the  husband  his  liferent  use  only  ;  and  the  marriage  was 
dissolved  by  the  wife  being  divorced  during  her  father's  lifetime. 
The  Court,  applying  the  rule  laid  down  by  Stair  and  Bankton,  that 
the  injured  party's  rights  consequent  upon  divorce  are  the  same  as 
would  emerge  in  the  event  of  his  survivance,  found  that  the  hus- 
band was  entitled,  after  the  death  of  his  father-in-law,  to  the  entire 
usufruct  of  the  estate,  including  his  wife's  interest 

In  liferents  to  several  parties  jointly,  the  right  of  survivorship  is 
implied ;  and  the  fee  will,  accordingly,  not  open  until  the  death  of 
the  longest  liver.  On  the  other  hand,  a  conveyance  to  a  plurality 
of  persons  for  their  liferent  use  severally,  or  in  shares,  will,  accord- 
ing to  the  received  rules  of  construction,  vest  only  a  pro  indiviso 
interest  in  each  of  the  liferenters  defeasible  upon  his  death.  In 
the  case  of  Iltlloch  v.  Welsh,  however,  where  the  conveyance  was 
to  a  brother  and  sister  in  liferent,  for  their  liferent  use  allenarly, 
with  a  destination  over,  subject  to  the  declaration  that  the  yearly 
rents,  profits,  etc,  should  be  paid  to  the  liferenters  during  their 
lifetime,  share  and  share  alike.  Lord  Moncreiff  held  that  a  right  of 
aocrescion  was  intended  to  be  given,  by  reason  of  certain  words  in 
the  ulterior  destination,  indicating  an  intention  that  the  fee  should 
not  open  until  the  death  of  the  longest  liver  {Titlloch  v.  Welsh,  23 
Nov.  1838,  1  D.  94).  The  cases  to  which  reference  has  been  made 
in  connection  with  the  subject  of  the  postponed  vesting  of  fee-simple 
interests,  present  many  examples  of  the  creation  of  liferent  rights 
jointly  apd  in  succession ;  but,  in  the  general  case,  the  interpreta- 
tion of  such  destinations  in  trust  settlements  is  not  attended  with 

vm..  VL— Ko.  Lxn.  febbuart  1862.  i 
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the  difficulties  inherent  in  the  constniction  of  direct  conveyances 
in  liferent  and  fee.  Examples  of  the  nsnal  style  of  conjunct  liferent 
destinations  in  trust  settlements,  will  be  found  in  the  following 
cases :  Johnston  t.  JohnaUm^  9  June  ISiO,  2  D.  1038 ;  Maxwell  v. 
Wyliey  25  May  1837,  15  S.  1005 ;  Newbigging  v.  Puraelly  9  Mar. 
1853,  15  D.  489 ;  Robertson  v.  Houston^  28  May  1858,  20  D.  989. 

Section  5.   Vesting  as  affected  by  Powers  of  Disposal  and 

Distribution. 

To  avoid  unnecessary  repetition,  we  refer  to  the  articles  which 
have  already  appeared  in  the  pages  of  this  Journal,  on  the  sub- 
ject of  the  constitution  and  execution  of  powers  of  this  descrip- 
tion ;  from  which  it  will  be  seen,  that  the  existence  of  a  power  of 
disposal,  however  broad,  does  not,  when  accompanied  by  a  destina- 
tion over  in  default  of  exercise  of  the  faculty,  vest  a  right  of  fee  in 
the  appointer.  Such  being  the  case,  it  is  obvious  that  the  vesting 
of  the  fee  (which  is  conditional  on  the  exercise  of  the  power)  must 
remain  suspended  during  the  lifetime  of  the  appointer.  Such  at 
least  appears  to  be  the  necessary  result,  where  a  power  is  given  to  a 
liferenter  to  be  exercised  by  way  of  settlement  or  disposition  mortis 
causa  (Robertson  v.  Houston,  28  May  1858,  20  D.  989)  ;  although 
a  power  of  disposal  extending  over  a  limited  portion  of  a  succession 
will  not  have  the  effect  of  suspending  the  vesting  of  the  residue  as 
to  which  no  such  power  has  been  given  {DonaldsorCs  Trs.  v.  Jfoc- 
dougally  20  July  1860,  22  D.  1527).  It  is  scarcely  necessary  to 
add,  that,  in  the  event  of  the  death  of  the  liferenter  without  having 
executed  the  power,  the  fand  will  not  vest  in  his  representatives, 
but  in  the  residuary  legatees  of  the  granter  of  the  power  (Hill  v. 
Houston's  Trs.y  7  Dec.  1839,  2  D.  214;  Alves  v.  Alves^  8  March 
1861,  23  D.  712). 

A  grant  of  the  liferent  of  a  succession,  coupled  with  a  power  of 
appropriating  so  much  of  the  capital  as  may  be  necessary  for  the 
maintenance  of  the  grantee,  does  not  vest  the  fee  of  the  succession 
in  the  nominal  liferenter;  and,  accordingly,  the  unappropriated 
surplus  will  &11  to  the  granter^s  heirs  at  the  expiration  of  the  life- 
rent {Sprot  V.  Pennycooky  12  June  1855, 17  D.  840). 

It  appears  to  be  settled  by  authority,  that  the  existence  of  a  power 
of  distribution  unexercised,  does  not  prevent  the  immediate  acquisi- 
tion of  a  vested  interest  by  the  class  amongst  whom  the  succession 
is  to  be  distributed  {Cowan  v.  Crawford^  20  Jan.  1887,  15  S.  899  ; 
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WaUon  V.  MarjoribankSf  17  Feb.  ISS?,  15  S.  587 ;  and  see  Lord 
Ratherfbrd's  note  in  BailUe  y.  Setoriy  16  D.  218) ;  although  the 
extent  of  the  individual  interests  depends  on  the  number  of  persons 
that  may  be  comprehended  in  the  class  at  some  future  time.  It 
would  seem  that  a  power  of  distribution  amongst  an  indefinite  class 
of  persons  may  be  competently  exercised  before  the  arrival  of  the 
period  of  division ;  and^  in  that  case,  we  presume  the  exercise  of  the 
power  would  confer  a  vested  interest  on  the  favoured  beneficiaries 
(M'Cormaei  v.  Barber^  25  Jan.  1861,  23  D.  398). 
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Entwichelung  de$  Intemationalen  PrivatrechU.  Von  Dr  Wilhelm 
ScHAEFFNER,  Advokaten  zu  Frankfurt-am*Main.  Frankfurt: 
Sauerlander.    Edinburgh :  Clark. 

The  revival  of  the  chair  of  Public  Law  may  have  excited  the 
sneers  of  some  who  plume  themselves  on  being  ^  practical'  men, — 
people  who  affect  to  despise  everything  out  of  the  beaten  track^ — 
who  regard  as  worse  than  useless  all  legal  knowledge,  other  than  a 
familiarity  with  the  Style  Book,  and  Shaw,  and  Dunlop, — who  have 
lost  all  sense  of  principle,  from  constantly  looking  only  at  details, — 
and  who,  in  point  of  &ct,  fin)m  their  minds  ever  running  in  the  one 
continual  rut,  formed  by  precedent  and  practice,  so  far  from  being 
practical,  are  the  most  utterly  useless  and  obstructive  persons  with 
whom  it  can  be  one*s  misfortune  to  deal.  Ignorant  themselves,  they 
see  no  use  for  a  liberal  and  refining  process  upon  others.  What  is 
the  Conflict  of  Laws,  they  ask,  to  a  country  writer  ?  Will  Voet  help 
him  in  the  framing  of  a  summons,  or  Huber  assist  in  the  admini- 
stration of  a  bankrupt  estate?  There  are  men  with  such  ideas 
occasionally  to  be  met  with  ;  but  their  opinions  on  the  standard  of 
legal  education  are  happily  not  very  important.  The  great  majority 
of  the  profession  are  satisfied  that  admission  to  its  different  branches 
is  at  present  too  lax,  and  that,  even  at  the  risk  of  the  manifest  in- 
convenience which  would  follow  from  stopping  the  superabundant 
flow  of  fresh  talent  yearly  pouring  itself  into  the  hopeless  vortex, 
compulsory  attendance  on  a  more  extended  university  curriculum 
is  imperatively  required.  It  is  only  by  such  means  that  a  higher 
tone  of  professional  acquirement  seems  possible  of  attainment.  There- 
fore, though  we  have  our  own  misgivings  that  the  money  devoted 


68  UTTESKATIONAL  LAW. 

to  the  new  chair  might  have  been  more  jadieionsly  spent  in  the 
endowment  of  an  additional  professorship  of  the  Law  of  Scotland, 
snch  as  Commercial  Law,  its  institntion  is  a  measure  which,  for  die 
reasons  above  stated,  we  cannot  but  regard  with  the  liyelieat  satia-* 
faction. 

It  may  be  very  tme  that,  in  the  practical  pursuit  of  the  profession, 
occasions  for  the  application  of  the  rules  of  international  law  will  be 
of  comparatively  rare  occurrence.  But  the  mere  investigation  of 
the  controversies  in  which  the  great  jurists  of  Europe  and  America 
have  been  engaged,  besides  enabling  the  young  student  to  obtain 
clear  conceptions  of  pure  legal  principles,  constitutes  the  best  men- 
tal discipline  to  which  legal  minds  can  be  subjected.  If  the  pro- 
fessor is  at  all  worthy  of  his  place,  he  will  travel  over  the  whole  ran^ 
of  scientific  jurisprudence ;  present,  for  the  first  time  in  this  countiy, 
a  connected  system  of  natural  law,  and  exhibit  the  development  of 
its  principles  in  the  municipal  systems  of  this  and  other  countries, 
particularly  in  the  law  of  Rome ;  and  the  application  of  these  pnit- 
ciples  to  the  government  of  the  intercourse  of  nations,  in  war  and 
peace,  and  of  the  subjects  g[  one  state  with  those  of  another. 

It  is,  however,  difficult  to  imagine  a  more  anxious  task,  than  that 
which  will  be  laid  before  an  honest  and  conscientious  man,  sitting 
down  to  firame  a  course  of  *  not  less  than  forty  lectures '  on  inter- 
national law.  The  task,  indeed,  unless  he  is  familiar  with  the 
literature  of  France  and  Germany,  will  be  almost  hopeless.  In  the 
domain  of  public  international  law,  something  like  system  may  per- 
haps be  extractible  from  the  decisions  of  Prize  Courts,  particularly 
the  splendid  judgments  of  Lord  Stowell.  But  in  private  inter- 
national law,  the  confusion  that  at  present  reigns,  is  perhaps  without 
a  parallel  in  any  other  branch  of  scientific  study.  It  seems  to  have 
been  the  especial  object  of  every  writer,  to  contradict  everybody 
else,  and  sometimes,  like  Mr  Justice  Stor}',  to  contradict  even  him- 
self. It  is  very  truly  remarked  by  the  author  whose  work  is  before 
us,  that  notwithstanding  all  the  labours  of  so  many  jurists  of  different 
countries,  the  subject  has  by  no  means  yet  received  anything  like  a 
satisfactory  resolution.  ^  It  seems,  on  the  contraiy,'  he  says,  ^  that 
the  more  the  study  of  comparative  jurisprudence  is  cultivated,  the 
more  will  it  appear  that  many  of  the  principles  hitherto  held  to  be 
quite  settled,  are  open  to  much  doubt ;  and  altogether  new  questions 
will  occur,  whose  satisfactory  determination  will  involve  the  fate  of 
many  of  the  theories  on  the  subject  hitherto  prevalent.- 
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This  conflict  is,  of  course,  chiefly  due  to  the  nature  of  the  case. 
Among  nations,  an  nitimate  court  of  appeal,  by  which  the  practice 
of  diffecent  judicatures  might  be  guided  and  harmonized,  is  simply 
an  impossibility.     The  judges  and  jurists  of  every  country  are  left 
to  deal  widi  every  question  of  international  law  after  their  own 
fashion,  and  in  accordance  with  their  own  feelings  and  prejudices. 
The  consequence  is,  that  results  have  been  reached  in  one  country 
the  exact  converse  of  those  attained  in  another ;  and  in  saying  so, 
we  grieve  to  add,  we  can  make  no  exception  in  favour  of  our  own 
courts.     The  union  of  England  and  Scotland  under  one  Sovereign 
and  one  Parliament,  yet  on  terms  which  made  them  foreign  terri- 
tories to  each  other  as  regards  their  respective  systems  of  law,  might 
have  been  thought  favourable  to  the  settlemimt  of  a  uniform  course 
of  decision.    But  experiraice  has  Aown  the  groundlessness  of  such 
an  expeotMtion.  In  Lolly's  case,  and  others  comparatively  recent,  the 
principles  of  the  jus  gentium  had  almost  the  novelty  of  a  foreign 
code  to  the  judges  appointed  to  administer  English  law, — the  only 
European  system  not  founded  on  the  Boman  law,  and  so  the  most 
unscientific,  narrow,  technical  one  to  be  found  in  Christendom. 
Our  own  judges  have  approached  the  discussion  of  international 
questions  with  the  larger  views  and  the  more  liberal  spirit  derived 
from  familiarity  with  the  jurists  of  antiquity ;   still,  their  earlier 
efforts  exhibit  a  hesitation,  fluctuation,  and  in  some  instances  a  for- 
getfiilness  of  principle,  that  cannot  now  be  regarded  with  satisfac- 
tion.   No  one  can  read  the  admirable  judgment  of  the  House  of 
Lords  in  Don  v.  Lippmanny  without  being  convinced  that  many  of 
the  reported  decisions  of  the  Scotch  courts  on  this  branch  of  law 
will  not  stand  the  most  superficial  scrutiny.    At  the  same  time,  we 
ought  in  justice  to  add,  that  this  remark  has  no  reference  to  the  de* 
cisions  of  contemporary  judges,  some  of  which  will  bear  comparison 
with  the  most  elaborate  judgments  anywhere  recorded. 

Another  reason  may  be  assigned  for  the  inexact  and  unsettled 
character  of  this  branch  of  legal  study.  It  is  entirely  the  creation 
of  comparatively  recent  times.  When  Rome  ruled  the  civilised 
world,  her  lawyers  did  not  require  to  busy  themselves  with  the  many 
intricate  and  difficult  questions  which  have  followed  the  establish- 
ment of  numerous  independent  states.  The  ^  Corpus  Juris,'  as  we 
Ahall  presently  show,  eontains  not  a  tr^ce  of  any  rule  or  principle  of 
die  sBghteBt  use  to  the  international  lawyer.  As  a  separate  branch 
of  jmbprndenoe,  international  law  was  not  cultivated  for  some  cen- 
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tones'^  after  the  revival  of  the  study  of  the  Soman  law  in  1135; 
although,  in  pubUc  international  law,  the  &mous  '  Conaolato  del 
Mare '  belongs  to  a  much  earlier  date.  The  Italian  glossators  and  their 
immediate  followers  found  it  necessary  to  investigate  the  collisions 
occasionally  occurring  between  the  statutes  of  different  Italian  states 
and  the  common  law  of  Italy.  In  France,  the  concision  existing 
among  its  numerons  coutumes  begot  the  same  necessity.  A  work 
entitled  the  '  Siete  Portidas '  contains  the  first  of  such  attempts  at 
laying  down  certain  vague  propositions  for  the  settlement  of  inter- 
national questions.  The  work  of  Burgundius,  ^  ad  Consuetudines 
Flandriad  aliorumque  gentium  tractatns,'  was  published  in  1621. 
Paul  Yoet's  ^de  Statutis  eorumque  concursu'  appeared  at  Amsterdam 
in  1 661 .  Huberts  famous  ^  Praslectiones '  followed  soon  after  Grotius 
died,  in  1646.  From  this  time  till  the  first  half  of  the  seventeenth 
century,  numerous  treatises  appeared,  such  as  those  of  Rodenburg, 
Froland,  Boullenois,  Alef,  and  others,  which  have  laid  the  founda- 
tion of  international  law  as  a  separate  and  distinct  system ;  and  of 
which  the  many  excellent  works  which  the  present  century  has  pro- 
duced, such  as  those  of  Stoiy,  Livermore,  Wheaton,  Burge,  and 
Felix,  may  be  said  to  be  the  complement. 

Of  late  years,  the  literature  of  Germany  has  been  unusually  rich 
in  works  devoted  to  the  Roman  law  and  philosophical  jurisprudence. 
The  work  of  Dr  Schaefiher,  which  has  suggested  this  article,  b  too 
slight  in  its  proportions  to  have  been  intended  to  take  veiy  high 
rank.  It  has,  however,  merits  of  its  own.  He  examines  a  crowd  of 
authorities,  and  travels  over  the  whole  field,  within  a  singularly 
moderate  compass ;  but  his  work  is  more  of  the  nature  of  an  essay 
on  the  subject  than  an  attempt  to  form  a  complete  system.  In  one 
respect  he  is,  for  a  German,  sometimes  very  amusing,  by  his 
coolness  in  disposing  of  an  adverse  view,  by  characterizing  it  as 
^  hochst  comische,'  ^  hochst  pueril,'  *  ganz  lacherlich,' — ^reminding  one 
of  the  strange  courtesies  that  distinguished  the  fierce  controversy 
that  followed  the  Synod  of  Dordt,  as  to  the  Jewish  observance  of 
the  Sunday,  when  a  grave  divine  thought  nothing  of  informing  a 
reverend  opponent,  that  he  only  wanted  circumcision  to  be  a  perfect 
Jew !  Of  course,  many  of  his  positions  are  just  as  open  to  animad- 
version as  some  of  those  which  he  attempts  to  overthrow.  At  the 
same  time,  the  book  will  well  repay  perusal ;  he  sometimes  speaks 
of  some  of  our  Scotch  judgments  in  a  tone  of  respect  that  is  quite 
comforting.    The  work  is  divided  into  seven  short  chapters:  the 
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first  being  a  criticism  on  the  opinions  hitherto  advanced  as  to  the 
proper  basis  of  a  system  of  international  law ;  the  second,  of  status 
and  capacity ;  the  third,  of  real  rights ;  the  fourth,  of  obligations ; 
the  fifth,  of  marriage  and  divorce ;  the  sixth,  of  succession ;  and  the 
seventh,  of  the  collision  of  civil  process. 

In  sketching  the  history  of  the  leading  doctrines  which  have  been 
laid  down  by  writers  on  international  law,  Dr  Schaeffner  exhibits, 
with  much  humour,  the  amusing  shifts  to  which  the  earlier  authors 
were  driven,  who  felt  it  necessary  to  rely  entirely  on  the  Roman  law. 
It  was  natural  that  recourse  should  at  first  be  had  to  that  mine  of 
learning  for  the  settlement  of  every  difficulty,  and  thus  certain 
isolated  and  accidental  expressions  were  perverted  to  a  purpose  incon- 
sistent with  any  but  a  theological  canon  of  interpretation.  Many  of 
the  passages  founded  on  (such  as  L.  20,  de  Jurisdictione,  D.  2.  1 ; 
Tit.  ubi  de  criminibus  agi  opportet,  Cod.  3.  15 ;  L.  3,  ubi  in  rem 
actio.  Cod.  3.  19)  referred  not  to  the  collision  of  laws,  but  to  the 
competency  of  particular  actions  and  questions  of  jurisdiction.  A 
passage  everywhere  paraded  in  these  displays  was  the  celebrated 
Lex  Cunctos  Populos,  1  C.  de  Summa  Trinitate,  which  contains 
nothing  but  certain  ordinances  relative  to  the  Christian  faith.  Many 
entertaining  examples  might  be  quoted  of  the  ridiculous  use  which 
in  this  manner  was  made  of  the  so-called  written  reason.  For  in- 
stance, Albericus  mentions  a  case  where  a  ^mercator  Pergamensis' 
executed  in  Venice  a  testament  according  to  the  law  there  in  force, 
and  which  gave  rise  to  the  question.  Whether  the  testament  ought 
to  receive  effect  in  the  domicile  of  the  testator?  For  the  affirmative 
side,  the  L.  6,  de  Eviction.,  D.  21.  2,  and  the  L.  1,  D.  de  usuris, 
Cod.  32.  2,  were  quoted ;  and,  on  the  other  hand,  those  who  adhered 
to  the  negative  view  cited  the  L.  1  C.  de  S.  T.  above  mentioned, 
and  made  the  triumphant  rejoinder,  that  it  could  not  properly  be 
said  that  the  testament  was  executed  in  Venice,  '  quia  testator  ibi 
esset  tantum  ad  tempus  et  fnente  Pergamir  The  learned  pundits 
of  that  period  were  entire  strangers  to  reasoning  such  as  will  be 
found  so  lucidly  set  forth  in  the  opinions  of  the  judges  who  decided 
the  recent  succession  case,  Purvis  v.  Purvis^  Trustees. 

By  and  bye,  however,  a  new  theory  was  started  which  came  nearer 
the  truth.  We  refer  to  the  division  of  statutes  into  StattUa  per* 
sonaUoj  realia  et  mixta.  With  whom  thb  doctrine  first  originated 
cannot  be  stated  with  certainty ;  but  the  principle  of  it  was,  that  a 
P^mml  ttatnte — ue^  one  enacted  for  the  regulation  of  the  person, 
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absolately  or  principally — ^followed  him  everywhere ;  a  real  slaldte-— 
M^  one  enacted  with  respect  to  things,  and  a  mixed,  that  wUeh 
governed  a  particular  act,  or  had  reference  to  persons  and  thiags 
indifierently,  being  strictly  confined  to  the  territoriHm  siatuerUis* 
As  to  the  two  first,  most  men  were  agreed ;  but  the  existence  ol  the 
third  was  keenly  contested,  on  the  ground  that  a  mixed  statute  was 
synonymons  with  a  real  statute.  D' Argentic  was  its  chief  defender ; 
and  among  its  opponents  were  included  Bodenborg,  MolinsDus, 
Burgundius,  Paul  Voet,  and  Stockmanus. 

The  theory,  however,  whichever  way  it  be  received,  was  a  c(Mn- 
paratively  sli^t  advance  towards  sound  principle ;  for  everything 
turned  on  the  question,  Does  a  particular  statute  govern  persons  or 
things,  or  does  it  do  so  principally  or  only  partially  ?  ^  In  the  contro- 
versy which  followed,  the  question,'  says  Dr  Schaeffiier,  ^  was  reached, 
How  comes  it  that  a  personal  statute  should  have  the  power  which 
a  real  statute  does  not  possess  ?  Most  of  the  old  authors,  however, 
either  do  not  mention  this  question  at  all,  or  do  not  trouble  them- 
selves with  making  any  answer,  or  content  themselves  vrith  asserting 
a  pretended  comiUUf  in  virtue  of  which  the  personal  statute  was 
recognised  beyond  the  confines  of  the  state  to  which  it  owed  its 
origin.' 

The  next  attempt  in  this  direction  was  the  division  of  statutes 
into  odioaa  and  favorabilia — the  former  being  confined  to  the 
ierritorium  atatuentisj  the  latter  not.  A  controversy  ensued  similar 
to  the  one  already  mentioned,  as  to  when  a  statute  could  be  said  to 
be  odious,  and  when  favourable ;  it  being  soon  entirely  forgotten 
that  the  question,  however  answered,  could  afford  no  satisfactory 
criterion  for  the  settlement  of  a  collision  of  laws. 

The  division  of  statutes  into  real  and  personal  is  the  cardinal 
principle  of  almost  all  the  jurists  who  flourished  down  to  the  end  of 
the  last  century.  The  doctrine  was  extensively  received  in  Italy, 
Grermany,  Holland,  France,  Spain,  and  Portugal.  It  was  never, 
however,  adopted  in  the  common  law  of  England  and  North 
America,  and  has  been  uniformly  repudiated  in  Scotch  jurisprudence. 
^  The  jurists  of  these  countries,'  says  Dr  Schaeffiier,  when  speaking 
of  a  collision  of  laws,  ^  had  for  the  most  part  before  them  a  concrete 
case,  which  they  determined,  not  by  classing  it  under  one  or  other 
of  the  statutes  above  mentioned,  but  by  the  reasoning  afforded  by 
die  nature  of  the  thing  itself,  the  thoroughly  feudal  character  of  the 
common  law  in  regard  to  landed  property  being  strictly  exclusive  of 
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the  Operation  of  every  other,  and  so  practically  operating  in  the  same 
way  as  that  which  is  with  us  called  a  real  statute.'  Practically,  the 
expression,  personal  statute,  is  now  used  to  signify  the  laws  in  force 
in  the  domicile  of  a  person ;  and  the  phrase,  real  statute,  is  equivalent 
to  the  lex  rei  {immolnlis)  sitce. 

Coming  to  the  systems  of  international  law  propounded  in  our 
own  time,  th^  most  striking  feature  seems  to  he  the  pertinacity 
displayed  by  their  authors  in  trying  to  lay  down  one  general  prin- 
ciple, designed  as  the  keystone  of  the  whole,  and  intended  for  the 
settlement  of  every  case  of  conflict  which  by  possibility  could  occur. 
The  philosophical  love  of  unity  was  never  bestowed  on  a  more 
worthless  and  unsympathizing  object.  The  attempts  which  have 
been  made  to  reach  a  point  which,  from  the  very  nature  of  the  case^ 
is  plainly  impossible,  form  not  the  least  entertaining  portion  of  this 
well-contested  field.  Dr  Schaefiner,  with  characteristic  simplicity, 
starts  with  the  observation,  ^  The  fact  that  hitherto  no  one  has  suc- 
ceeded in  laying  down  maxims  which  would  have  been  su£Scient  for 
the  satisfactory  adjustment  of  all  cases  of  collision,  is  not  only  inter- 
esting as  a  history  of  doctrines,  but  is  also  highly  instructive  for 
those  who  would  further  engage  themselves  with  the  theory  of  private 
international  law.'  One  may  profit  as  much  by  another*s  errors  as 
by  his  most  unexceptionable  precepts  ;  and  if  any  one  wishes  to  be 
satisfied  that  international  law  is  not  to  be  treated  in  the  manner 
mentioned,  he  has  only  to  read  a  few  of  the  more  recent  writers  of 
the  Continent  on  comparative  jurisprudence. 

Obviously,  any  general  principle  cannot  be  intelligibly  expressed, 
so  as  to  cover  all,  or  even  the  great  majority  of  cases,  without  at  the 
same  time  being  stated  in  such  general  terms  as  to  be  practically 
worthless.  For  instance,  both  Thibaut  and  Mittermaier  start  with 
this  principle, — '  Every  person  is,  in  general,  to  be  judged  of  in  all 
his  legal  relations  according  to  the  laws  of  his  own  domicile,' — a 
maxim  which  is  not  only  not,  as  stated,  strictly  accurate,  but  is 
otherwise  so  vaguely  expressed  as  to  afford  us  no  practical  assistance 
when  we  come  to  deal  with  the  differences  of  laws  in  detail.  Not 
much  better  is  the  axiom,  that  ^  every  judge  has  in  general,  in  cases 
of  collision,  to  look  only  to  the  laws  of  his  own  country,' — a  principle 
which  simply  states  the  difficulty,  without  attempting  to  solve  it. 
More  to  our  purpose,  however,  is  the  doctrine  enunciated  by 
Zacharia : — '  Every  right  and  obligation  arises  exclusively  under 
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the  laws  of  the  oountiy  in  which  the  right  <»r  oUigaticm  (so  fiir  as 
conformable  to  the  said  biws)  could  have  been  made  good,  or  was 
maintainable,  and,  in  the  given  case,  has  been  made  good  (geltend 
gemacht  wird).  The  foundation  of  this  role,  which  in  effect  is  but 
a  repetition  of  the  maxim,  ^  leges  non  valent  extra  temUHinm,''  lies 
in  the  independence  of  states.  For,  were  it  possible  that  the  law  of 
one  particular  state  could,  as  such,  be  carried  into  execution  in 
another  state,  we  would  be  extending  the  legislatiye  power  of  the 
former;  attempting,  in  fiurt,  a  usurpation  of  the  legislatire  power  of  the 
latter — that  is  to  say,  of  its  supreme  right  of  sorereignty.  The  appli- 
cation and  execution  of  the  laws  of  the  one  would  fisJl  to  be  entrusted 
to  the  courts  and  officers  of  the  other ;  the  rules  by  which  they  would 
have  to  proceed  and  determine  would  be  prescribed  for  them  by  a 
foreign  government ;  and  how  would  they  be  entitled  to  carry  these 
rules  into  efiisct,  when  they  were  only  organs  or  servants  of  the  go- 
vernment by  which  they  were  app<Hnted  ?'  Dr  Schaefiher  devotea 
several  pages  to  the  criticism  of  this  proposition ;  but  it  is  unnecessary 
to  follow  him  into  an  examination  of  the  many  fallacies  with  which 
he  thinks  it  is  loaded.  To  us,  it  appears  that,  although  states,  of 
course^  are  not  at  liberty  to  violate  each  other^s  independence  by 
enacting  laws  for  cases  which  do  not  occur  within  their  own  con- 
fines, the  doctrine  overlooks  the  difference  between  the  creation  of  a 
right  and  the  making  it  effsctnal,  t.^.,  the  carrying  it  into  execu- 
tion ;  and  therefore,  when  the  forum  happens  to  be  other  than  the 
locus  carUraduSy  the  forum,  before  issuing  its  decree,  is  bound  to 
apply,  not  its  own  law,  but  the  law  under  which  the  rights  of 
parties  were  settled;  for,  as  Dr  Schaefiher  remarks,  any  other 
principle  would  enable  a  debtor  to  modify  at  pleasure  the  character 
of  his  obligation  by  shifting  fix>m  one  jurisdiction  to  another.  He 
prefers  that  the  fundamentsJ  maxim  of  international  law  should  be 
stated  in  terms  such  as  these  : — ^  Every  legal  relation  ought  to  be 
determined  according  to  the  laws  of  the  place  in  which  it  has  be- 
come existent,' — the  rule  including,  of  course,  the  regard  which 
ought  to  be  had  to  laws  which  refuse  to  recognise  any  legal  right 
not  in  conformity  with  their  own  provisions.  The  doctrine,  though 
an  improvement  on  the  ^wort-klauberei' of  Zacharia,  is  by  no 
means  firee  fix)m  exception.  It  supplies  a  short  and  simple  test  for 
the  validity  of  contracts  and  obligations ;  but  its  applicability  to 
questions  of  status  and  capacity  is  not  so  clear.  On  this  point  we 
shall  let  our  author  speak  for  himself.    He  says  : — 
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*  Let  us  now  apply  this  general  maxim  to  individual  relations. 

*"  The  status,  and  in  general  the  legal  capacity  of  a  person,  is  to  be  deter- 
mined by  the  laws  of  the  place  where  he  has  his  permanent  residence  (domi- 
cile) ;  for  it  can  scarcely  be  held,  that  status  and  capacity  can  become  existent 
anywhere  by  a  merely  temporary  residence.  But  what  is  true  of  status  and 
capacity  generally,  cannot  be  absolutely  said  of  one^s  capacity  for  particular 
acts.    As  regards  these,  two  matters  have  to  be  kept  in  view.    In  the  first 

Slaoe,  we  mi^  take  into  account  the  law  in  force  in  tne  place  where  the  act  or 
eed  was  done  ;  for  an  act  not  in  accordance  therewith  cannot  be  said  to  have 
ever  legally  exiisted.  In  the  second  place,  when  the  acts  of  the  subjects  of  one 
state  come  into  controversy  in  their  own  domicile,  the  laws  there  in  force  are 
obviously  still  obligatory  on  them,  so  far  as  they  profess  to  regulate  the  rela- 
tions winch  these  parties  hold  to  their  own  countay.  But  for  laws  of  this  last 
description,  no  general  criterion  can  be  laid  down.* — (P.  40.) 

As  was  said  by  Lord  Brougham  (in  Warrender  v.  WarrendeTf 
2  CI.  and  Fin.)^  '  the  general  principle  is  denied  by  no  one,  that  the 
less  loci  is  to  be  the  governing  rule  in  deciding  upon  the  validity  or 
invalidity  of  all  personal  contracts.'  And  so  it  is  universally  held, 
with  respect  to  the  form  and  solemnities  attending  the  celebration 
of,  for  example,  the  contract  of  marriage.  But  the  nicer  question 
is,  Whether  the  courts  of  a  country,  the  laws  of  which  forbid  a 
marriage  within  certain  degrees,  are  bound  to  recognise  it  when 
celebrated  in  a  place  where  such  marriages  are  lawfiil ;  e.g.y  an  uncle 
and  niece  marrying  in  Spam  or  Portugal,  under  papal  dispensation. 
On  this  point  Dr  Schaefiher  says,  ^  A  marriage  forbidden  between 
persons  in  their  own  country,  is  not  rendered  valid  by  being  cele- 
brated in  a  foreign  country  where  such  unions  are  lawiiil.  On 
the  other  hand,  it  is  undoubtedly  valid  in  the  place  of  its  celebra- 
tion. Bat  what  as  to  third  states  ?  We  think  that  here  too  it  is 
also  valid,  even  in  states  in  which  it  is  expressly  prohibited  ;  for  this 
prohibition  can  apply  only  to  subjects  of  this  third  state,  or  at  the 
ntmost,  to  such  marriages  as  are  contracted  in  territorioJ  Our 
readers  will  hesitate  to  concur  in  a  doctrine  of  such  a  startling 
character ;  and,  indeed,  no  one  can  read  the  recent  cases  of  Brook 
V.  Brookj  and  Fenton  v.  Livingstone^  without  seeing  that  it  is  quite 
imtenable. 

A  very  interesting  portion  of  this  book  is  that  which  deals  with 
the  question  of  legitimation  per  subsequens  matrimonium.  This 
law  is  in  force  in  the  Channel  Islands,  Lower  Canada,  St  Lucia, 
Trinidad,  Demerara,  Berbice,  the  Cape,  Ceylon,  Mauritius;  in 
North  America, — the  States  of  Vermont,  Maryland,  Virginia, 
Georgia,  Alabama,  Mississippi,  Louisiana,  Kentucky,  Missouri, 
Indiana,  and  Ohio  ;  as  well  as  in  Scotland.  In  Ireland,  England, 
the  West  L[|dian  Islands,  and  the  States  of  North  America  not 
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named,  it  is  not  received.  What,  then,  is  the  governing  law  in 
questions  as  to  the  legitimation  of  a  child  by  the  after-marriage  of 
its  parents  ?  The  law  of  the  place  where  the  marriage  was  gone 
into— K)f  the  parents'  domicile  at  the  time  of  the  marriage — of  their 
domicile  at  the  birth  of  the  child — the  law  of  the  child's  birth — or 
of  the  countiy  where  the  lands  lie  to  which  the  child|  if  legitimated, 
will  succeed  ? 

Dr  Schaeffner  rejects  the  law  of  the  parents'  domicile,  because 
*  otherwise  they  would  have  the  option,  by  the  capricious  selection 
of  a  domicile,  to  deprive  the  child  of  its  capacity  for  legitimation. 
It  may  be  answered,  no  doubt,  that  the  parents  are  equally  entitled 
to  omit  the  celebration  of  marriage  altogether.  The  argtionentufn 
a  majori  ad  minus  can  scarcely,  however,  be  here  applied,  because 
such  a  child  firom  the  moment  of  its  birth  holds  certain  legal  rela- 
tions towards  its  parents,  according  to  which  eitlier  the  possibility 
or  impossibility  of  legitimation  by  subsequent  marriage  must  be 
settled.  This  possibility  or  impossibility  depends  principally  on  the 
existence  of  the  child  itself;  and  therefore  in  this,  as  in  every  other 
legal  relation,  we  must  look  at  the  beginning,  that  is,  in  the  case 
stated,  at  the  child's  birth.  Therefore  it  is  the  law  of  the  child's 
birth-place  which  must  decide  whether  it  is  capable  of  le^timation 
by  the  subsequent  marriage  of  its  parents.'  In  support  of  this  view 
he  cites  a  French  case  mentioned  in  Burge,  and  which  will  be  found 
stated  in  a  note  in  1  Bob.  p.  587 — the  case  of  the  Count  de  Quegnayf 
and  the  case  of  Rose  v.  Robb^  4  W.  and  S.  289.  But  in  the  more 
recent  cases  of  Munro  and  Macdawall,  1  Bob.  App.,  it  was,  after 
much  discussion,  finally  settled  by  the  House  of  Lords,  that  the 
governing  law  in  such  cases  was  the  law  of  the  iather^s  domicile. 
A  very  full  examination  of  the  whole  subject  will  be  found  in  our 
third  volume,  p.  312 ;  and  therefore  we  do  not  care  to  show  the 
fallacy  of  our  author's  opinion.  The  rule  in  this  country,  now 
finally  established,  is  clear  and  easy  of  application.  The  place  of 
the  child's  birth  and  of  the  domicile  of  the  mother  prior  to  the  mar- 
riage is  immaterial ;  the  question  depends  on  the  domicile  of  the 
husband  at  the  time  of  the  marriage.  If  his  domicile  is  in  one  of  the 
countries  recognising  this  mode  of  removing  the  stain  of  illegitimacy^ 
it  is  immaterial  where  the  marriage  takes  place,  because  the  father's 
domicile  being,  e^»j  Scotch,  the  marriage  is  likewise  Scotch  as  to  all 
its  incidents  and  consequences. 

We  wish  we  could  have  followed  our  author  through  bis  chap- 
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ter  on  contracts  and  obligations^  bnt  our  limited  space  forbids  any 
farther  extension  of  this  article.  We  cannot  conclude,  however, 
without  heartily  joining  in  his  repudiation  of  that  curious  and 
ntterly  unfounded  doctrine,  the  coniitas  gentium^  which  flits  about 
the  pages  of  Stoiy  like  a  myth,  and  occasionally  tnma  np  in  current 
reports  in  a  manner  most  unexpected  and  uncalled  for.  What  is 
the  exact  meaning  of  the  expression,  what  the  principle  on  which  it 
rests,  and  the  precise  limits  of  its  operation,  has  nowhere  been  satis- 
fiutorily  explained.  The  word  comitaa  means  ^  affability,  gentleness, 
courtesy,  civility.'  What  is  the  civility  of  laws  ?  and  what  extra- 
ordinary consequences  would  follow,  were  everything  left  to  the 
courtesy  of  the  judges  by  whom  they  are  administered  ?  Dr 
Schaefiher  thinks  that  the  jurist  who  discovered  the  principle  must 
have  been  some  transcendental  poet,  the  brilliancy  of  whose  fancy 
was  far  in  excess  of  his  other  powers. 

*  Tim  extraordinary  idea/  he  says,  *  of  the  comitas  gentium  has  arisen  from 
entirely  confused  notions  of  the  nature  of  laws ;  resembling  a  hhcus  hermetique^ 
it  haunted  many  of  the  older  jurists,  and  in  mod^n  times  is  chiefly  found  in 
Story.  When  it  is  seen  to  what  this  principle  would  lead,  one  is  astonished 
that  in  no  one  case  has  it  ever  properly  preseoted  itself  for  application ;  at 
least,  in  most  cases  of  the  kind,  rehance  was  placed  on  something  quite  different 
from  comitas.  How  is  it  possible,  with  such  an  endlessly  vague,  unjudicial  idea, 
to  attain  to  anything  like  rational  results?  It  will  not  in  the  remotest  manner 
asBOst  us  in  the  determination  of  the  simplest  case  of  international  law.  Where 
is  the  l)^;inning  of  this  comitas^  and  where  its  end  ?  How  can  we  settle  legal 
questions  by  political  considerations,  which  are  l^e  most  variable  in  the  world  ?* 

The  style  of  this  extract  will  show  the  tone  in  which  Dr  Schaefiher 
writes,  and  which,  we  think,  is  the  best  feature  in  his  excellent  little 
book.  His  views  have  been  formed  with  a  proper  independence, 
and  expressed  with  an  amount  of  spirit  which  we  hope  the  new 
Professor  of  Public  Law  will  be  careful  to  imitate ;  for  we  cannot 
help  thinking  that  international  law,  as  is  said  of  religious  and 
moral  truth  in  a  recent  famous  Oxford  publication,  ^  is  peculiarly 
one  of  those  subjects  liable  to  suffer  by  the  repetition  of  conventional 
language,  and  from  traditional  methods  of  treatment,' — and  requir- 
ing, therefore,  ^  a  free  handling,  in  a  becoming  spirit,'  by  every  one 
who  would  place  its  doctrines  on  a  firmer  and  more  satisfactory 
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FIRST  DIVISION. 

Advocation. —  Whyte  y*  GerrarJL 

Competency  of  Advoeaiion*     Form  of  Summons  of  Removing  in  the 

Sheriff  CouH. 

Two  points  of  considerable  importance  in  the  constniction  of  the 
Sheriff  Court  Act  of  1853  (16  and  17  Vict.,  cap.  80)  were  decided 
in  this  case.  Whyte,  the  principal  tenant  of  a  farm  in  Banfishir^ 
with  consent  of  his  landlord,  brought  a  removing  in  the  Sheriff 
Court  of  that  county  against  his  sub-tenant,  Gerrard.  The  summons 
contained  a  statement  of  facts  preceding  the  conclusions  for  remov- 
ing, setting  out  the  sub-tack,  of  thirtv-two  years'  endurance,  be- 
tween Whyte  and  Gerrard,  that  the  subjects  let  were  of  less  value 
than  L.25  a-year,  and  that  the  rents  were  two  years  in  arrear. 
The  defender  pleaded  that  the  summons  ^should  be  dismissed,  in 
respect  it  was  disconform  to  the  schedule  (A.)  appended  to  the 
statute  (16  and  17  Vict.,  cap.  80),  which  did  not  permit  of  any  sub- 
stantive statement  of  facts  being  embodied  in  the  summons.  The 
Sheriff,  reversing  the  judgment  of  the  Sheriff-substitute,  gave  effect 
to  the  plea,  and  dismissed  the  action.  Whyte  having  presented  a 
note  of  advocation,  Gerrard  maintuned  that  it  was  incompetent,  on 
the  ground  that  the  Sheriff's  judgment  was  neither  an  interlocutor 
^  sisting  process,'  ^giving  interim  decree  for  payment  of  money,'  nor 
^  disposing  of  the  whole  merits  of  the  cause,' — these  being  the  only 
interlocutors  which  the  24th  section  of  the  Act  permits  to  be  taken 
to  review.  One  point,  therefore,  raised  in  the  case,  related  to  the 
competency  of  the  summons,  and  the  other  to  the  competency  of  the 
advocation.  It  will  be  convenient  to  consider  these  points  in  the 
reverse  order  to  that  in  which  we  have  above  stated  them. 

The  first  question  is,  whether  the  Sheriff's  judgment,  dismissing 
the  summons  on  the  ground  of  disconformity  to  the  statutory  sche- 
dule, was  an  ^  interlocutor  disposing  of  the  whole  merits  of  the  cause  ?' 
If  it  was  not  so,  it  was  not  denied  that  it  was  not  subject  to  review 
under  the  24th  section.  The  grounds  on  which  the  respondent 
mainly  relied  in  objecting  to  the  competency  of  the  advocation  were, 
fir$t^  ihsX  the  Sheriff's  judgment,  dismissing  the  action  on  a  point  of 
form,  would  not  be  res  judicata  between  the  parties,  as  the  pursuer 
might  bring  another  action  in  competent  form,  and  therefore  could 
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not  be  held  as  disposing  of  the  whole  merits  of  the  cause ;  and, 
Becondhfy  that  the  policy  of  the  Act  was  to  limit  the  power  of  review 
of  the  Court  of  Session,  and  that  the  Le^slature  having  furnished 
a  statutory  form  of  summons,  the  Sheriff's  function  was  little  more 
than  ministerial,  and  so  necessarily  final,  in  deciding  whether  any 
particular  summons  was  informal  or  not.  The  consideration  as  to 
whether  the  judgment  would  be  res  judicata  is  obviously  not  decisive 
of  the  question  in  the  defender's  favour ;  for,  while  in  one  view  the 
judgment  would  not  be  res  judicata^  in  another  it  certainly  would. 
There  can  be  no  doubt  that,  had  the  pursuer  raised  another  sum- 
mons in  the  same  form  as  the  one  dismissed,  the  Sheriff  would  have 
held,  and  rightly,  that  his  previous  judgment  on  the  point  of  form 
was  rtsjudicaia  between  the  parties,  and  dismissed  the  second  sum- 
mons without  more  ado.  As  to  the  policy  of  the  Act,  we  must 
admit  that  we  are  always  very  doubtful  of  an  argument  derived 
tsom  this  source,  especially  in  the  construction  of  a  process  statute. 
Its  employment  is  almost  tantamount  to  an  admission  that  the  words 
of  the  statute  will  not  support  the  contention  of  the  person  adducing 
it.  But  if  appeal  is  to  be  made  to  the  policy  of  the  Act,  it  strikes 
us  that  its  support  will  be  given,  not  to  the  incompetency,  but  to 
the  competency,  of  the  advocation.  How  could  it  be  the  policy  of 
the  statute  to  sanction  such  a  result  as  that  which  the  Lord  Presi- 
dent pointed  out,  viz.,  ^  that  a  Sheriff,  by  throwing  out  or  dismissing 
such  a  cause  ^  on  the  ground  of  informality,"  would  put  an  end  to 
the  matter  in  such  a  manner  that  it  could  not  be  reviewed  before 
himself;  and  if  the  right  of  review  were  excluded,  the  merits  of  the 
cause  could  not  be  reached  at  all,  and  justice  would  be  denied  to 
parties  V  Again,  we  would  say,  if  the  policy  of  the  Act  is  to  be 
looked  to,  it  was  obviously  this,  in  regard  to  causes  above  L.25,  to 
prohibit  the  review  by  advocation  of  interlocutors  pronounced  in 
the  course  of  the  cause,  leaving  them  all  to  be  reviewed  together 
when  the  cause  was  finally  disposed  of.  But  who  can  doubt  that 
the  action  of  removing  in  the  present  case  was  finally  disposed 
of,  when  the  pursuer  was  turned  out  of  Court  by  the  Sheriff  in  the 
way  we  have  mentioned  ?  Lord  Deas  put  it  very  strongly  when 
he  said — ^  I  think,  in  the  sense  of  this  statute,  '^  the  whole  merits  of 
the  cause"  just  mean  the  whole  cause.  The  Sheriff  has  undoubt- 
edly disposed  of  the  whole  of  this  cause,  and  therefore  I  conceive 
the  advocation  is  competent.'  The  suggestion  that  the  Legislature, 
in  providing  the  Sheriffs  with  so  plain  a  guide  to  walk  by  in  judging 
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of  the  forms  of  sunimons  as  is  supplied  by  the  schedule  (A.))  had 
thought  it  unnecessary  to  allow  their  judgments  on  the  point  to  be 
subject  to  review,  is  rather  a  humorous  one,  but  it  does  not  much 
advance  the  defender's  cause.  Upon  the  whole,  there  can  be  no 
reasonable  doubt  that  the  Court  acted  rightly  in  sustaining  the 
competency  of  the  advocation.  Whenever,  therefore,  a  Sheriff  dis- 
misses a  summons  on  a  point  of  &rm,  his  judgment  may  be  sub- 
mitted to  the  review  of  the  Court  of  Session,  if  the  cause  is  above 
the  value  of  L.25. 

The  other  question,  in  regard  to  the  proper  form  of  a  summons  of 
removing,  was  the  natural  fruit  of  the  clumsy  manner  in  which  the 
Sheriff  Court  Act  of  1853  is  drawn.  The  first  section  of  the 
statute  provides  that,  in  all  cases  in  the  Sheriff  Court,  except  those 
provided  for  by  the  Small  Debt  Act  (1  Vict,  c.  41), '  the  summons 
shall  be  in  the  form,  as  nearly  as  may  be,  of  the  schedule  (A.) 
annexed  to  this  Act.'  Nothing  could  be  more  general  than  the 
language  employed ;  and  unquestionably,  had  the  matter  stood  there, 
the  summons  in  the  present  case  would  have  been  in  violation  of  the 
statute,  for  schedule  (A.)  contains  no  statement  of  facts  whatever. 
But  then,  in  the  first  place,  the  schedule  begins  with  the  words, 
*  petitory  summons,'  while  an  action  of  removing  is,  as  Lord  Currie- 
hill  pointed  out,  not  a  petitory,  but  a  possessory  and  rescissory  one, 
— a  decree  under  it  being  declared  to  have  the  same  effect  as  a 
decree  of  irritancy  ob  non  solutum  eanotienu  Then,  again,  the 
twenty-ninth  and  following  sections  of  the  Act,  which  relate  to  pro- 
ceedings in  actions  of  removing,  commence  with  the  following 
words : — ^  And  with  respect  to  actions  of  removing  before  the  Sheriff 
Court,  be  it  enacted  as  follows.'  Effect  has  before  now  been  given 
to  such  words  in  a  statute,  as  showing  that  what  preceded  did  not 
affect  the  matters  introduced  by  them.  It  would,  however,  have 
been  very  difficult  for  the  Court  to  allow  such  considerations  as  these 
to  have  taken  actions  of  removing  out  of  the  operation  of  the  first 
section.  The  thirty-second  section,  however,  may  be  said  to  set  the 
matter  at  rest ;  for,  in  conferring  on  the  superiors  of  small  feus,  and 
landlords  who  have  granted  leases  for  a  longer  endurance  than  twenty- 
one  years,  the  right  of  rusing  before  the  Sheriff  actions  of  removing 
of  their  vassals  or  tenants  who  are  two  years  in  arrear,  it  provides 
that,  in  an  action  at  the  instance  of  a  superior,  the  sommons  shall 
set '  forth  that  the  subject  is  of  the  value' — less  than  L.25  a-year, 
<  and  that  the  feu-duty  has  run  in  arrear  as  aforesaid.'    This  would 
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Beem,  certainly^  to  render  it  necessary  that  the  summons  should 
contain  a  statement  of  facts,  at  all  events,  to  the  e^nt  pointed  out 
by  the  statute.  The  Court  accordingly  reversed  the  judgment  of 
tlie  Sheriff,  and  held  that,  not  only  was  the  statement  of  facts  em- 
bodied in  it  no  ground  for  dismissing  the  summons,  but  that  without 
such  statement  it  would  not  have  been  in  proper  form.  Lord  Deas 
was  of  opinion  that,  even  assuming  that  the  summons  had  contained 
statements  not  required  by  the  statute,  the  introduction  of  them 
would  not  have  vitiated  and  destroyed  it ;  but  that  it  would  have 
been  proper  for  the  Sheriff,  if  he  thought  them  irregular,  to  have 
ordered  them  to  be  struck  out.  His  Lordship  said : — ^  The  Act  of 
Parliament  with  reference  to  the  schedule  is  merely  directory,  and 
though  there  had  been  an  irregularity  greater  than  is  here  alleged, 
it  would  not  have  followed  that  the  summons  was  to  be  thrown  out 
of  Court.  We  see  greater  irregularities  in  this  Court  every  day,' 
The  particular  reference  here  made  was  to  the  irregularity,  which 
was  at  one  time  very  common,  of  introducing  into  the  conclusions 
of  ordinary  petitory  summonses  in  the  Court  of  Session  any  state- 
ment or  reference  to  the  grounds  of  action,  except  where  they  are 
laid  on  liquid  documents  of  debt.  The  Court  of  Session  Act,  13 
and  14  Vict,  cap.  36,  sec.  1,  expressly  prohibits  such  statement,  and 
the  schedule  annexed  permits  only  of  the  exception  just  mentioned. 
Nevertheless,  it  has  been  very  common  to  introduce  into  the  con- 
clusions of  the  summons  a  long  reference  to  the  ground  of  action, 
—for  instance,  how  the  damage  complained  of  arose.  A  better  and 
safer  practice  is  beginning  to  prevail,  and  not  too  soon ;  for  there  has 
been  more  than  one  indication  from  the  Court  lately,  that  the  irre- 
gularity has  been  noticed,  and,  if  continued,  may  be  made  the  subject 
of  judicial  observation. 


SECOND  DIVISION. 

Magistrates  of  Elgin  v.  Robertson  and  Others. 

Sight  of  Public  Way — Expenses  of  Jury  Trial* 

The  object  of  this  action  waa  to  have  it  found  and  declared  that 
there  exists  a  public  right  of  way  for  foot  passengers  along  the  right 
bank  of  the  river  Lossie,  upon  the  defenders'  lands  of  North  College 
and  Blackfriars'  Haugh,  situated  in  the  vicinity  of  the  town  of  Elgin. 
After  a  l^igthened  trial,  a  jury,  at  last  autumn  sittings,  returned  a 
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yerdict  for  the  pnrsuen.    The  issue  put  to  the  jury  was^^Whether 
there  had  been  uninterrupted  use  by  the  public,  as  a  footpath,  for 
forty  years,  or  for  time  immemorial  prior  to  1840  or  1845  ?    In  the 
evidence  laid  before  the  jury  there  was  clear  proof  of  interruption  at 
and  before  1835,  continued  down  to  1845.    From  1835  up  to  1829 
there  had  at  least  been  no  peaceable  and  uninterrupted  use.    The 
remotest  date  to  which  the  pursuers'  evidence  of  use  went  back  was 
1798  as  to  North  College  lands,  and  1802  as  to  Blackfriars'  Haugh ; 
whUe  it  was  proved,  by  evidence  consistent  and  nncontradicted,  that 
prior  to  1798  no  right  of  footpath  had  been  enjoyed.    The  longest 
period  of  possession  proved,  from  1798  to  1835,  fell  short,  therefore,  of 
forty  years,  and  (even  assuming  it  to  have  been  uninterrupted)  was 
insufficient  to  establish  the  pursuers'  right.     Acting  upon  this  view 
of  the  case,  the  judges  of  the  Second  Division  granted  the  motion  for 
a  new  trial,  on  the  ground  that  there  was  no  evidence  to  support 
the  verdict.    In  the  case  of  Harvie  v.  Badgers  (8  July  1828,  3  W- 
and  S.  251),  where  it  appeared,  by  the  evidence  of  living  witnesses, 
that  so  far  back  as  1755,  seventy  years  previous  to  the  time  of  trial, 
the  way  was  used  without  interruption ;  and  there  was  no  evidence 
of  any  interruption  of  the  right  occurring  until  the  year  1789, 
thirty-four  years  subsequent  to  the  beginning  of  the  period  to  which 
the  evidence  related, — the  Lord  Commissioner  directed  the  jury 
that  the  right  must  'be  presumed  to  have  been  established  by 
having  been  used  for  forty  years  and  upwards  from  the  date  of 
the  interruption.'      This  direction  was  approved  of  by  the  Court 
of  Session,  and  by  the  House  of  Lords  on  appeal, — ^the  Lord  Chan- 
cellor laying  it  down   as  law,  that  the   evidence  being  carried 
back  as  far  as  seventy  years — as  far  back  as  the  memory  of  any 
witness  could  extend  who  was  examined  upon  the  trial — ^as  fiur  as  it 
was  probable  the  recollection  of  any  witness  could  apply  to  a  case 
of  thb  description,  and  thirty-four  years  of  uninterrupted  exercise 
of  the  right  of  way  being  established, — it  was  competent  for  the 
jury  to  presume,  and  they  ought  in  point  of  law  to  be  directed  by 
the  judge  to  presume,  from  thirty-four  years'  exercise  of  a  right  of 
way  uninterrupted,  a  previous  enjoyment  corresponding  with  the 
manner  in  which  it  had  been  enjoyed  during  the  thirty-four  years. 
This  doctrine  was  recognised  as  law,  and  confirmed  in  the  subse- 
quent case  of  CuMertson  v.  Youngy  20  Dec.  1851  (14  Dun.,  p. 
300).    The  pursuers  in  the  Elgin  case  contended  that  this  pre- 
sumption of  possession  retro  applied  in  the  state  of  the  evidence  in 
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that  case,  the  actual  proof  of  possession  going  as  far  back  as  thirty- 
seven  years.  The  Court,  however,  held  that  there  was  no  room  for 
such  a  presumption  where  there  was  evidence  of  possession  adverse 
to  the  right  of  way  prior  to  the  date  up  to  which  the  proof  of  pos- 
session reached,  and  that  proof  of  possession  for  less  than  forty 
years,  bounded  on  the  one  side  by  ancient  possession  adverse,  and 
on  the  other  side  by  modem  possession  adverse,  was  not  sufficient 
in  law  to  establish  a  public  right  of  way.  This  doctrine  had  been 
laid  down  by  the  presiding  judge  (the  Lord  Justice-Clerk)  in  his 
charge  to  the  jury,  but  seems  to  have  been  disregarded  by  them  in 
their  short-sighted  zeal  for  the  interests  of  the  public,  who  have  rea^ 
son  for  congratulation  that  in  cases  such  as  this,  where  a  verdict  is 
returned  flagrantly  opposed  to  the  evidence,  the  Court  holds  some 
check  upon  the  popular  sympathies  of  the  jury.  The  doctrine  of 
Rodgera  ▼•  Harvet/y  that  where  uninterrupted  possession  is  proved 
as  far  back  as  human  memory  can  extend,  possession  for  full  forty 
years  is  to  be  presumed,  must  be  taken  under  this  limitation,  that 
such  a  period  of  possession  is  actually  proved  as  will  reasonably  lead 
to  such  a  presumption. 

It  is  undoubted  law,  that  if  a  right  of  public  way  be  once  estab- 
lished by  clear  and  distinct  evidence  of  enjoyment,  it  can  be  de- 
feated only  by  distinct  evidence  of  interruptions  acquiesced  in  ;  but 
if  interruptions  (although  not  acquiesced  in)  have  extended  from 
the  date  of  the  action  over  a  period  nearly  as  far  back  as  the 
memory  of  man  extends,  it  can  hardly  be  contended  that  proof  of 
uninterrupted  enjoyment  for  the  few  years  prior  to  the  date  at 
which  the  interruptions  commenced,  would  be  sufficient  to  establish 
a  right  of  public  way.  There  seems  to  be  an  absence  of  authority 
as  to  the  length  of  established  possession  which  is  requisite  to  raise 
the  presumption.  The  time  requisite  would  probably,  within  cer- 
tain limits,  vary  with  the  circumstances  of  each  particular  case. 

In  granting  a  new  trial  in  the  Elgin  case,  the  Court,  after  a  fiill 
discussion,  reserved  determination  as  to  the  expenses  of  the  pre- 
vious trial  till  the  ultimate  issue  of  the  cause.  The  early  cases 
seem  to  countenance  the  doctrine  that,  as  an  absolute  rule,  the 
party  asking  a  new  trial  must  pay  the  expenses  of  the  previous 
trial.  It  was  contended  by  the  pursuers,  that  this,  although  not 
now  an  absolute  rule,  was  still  the  general  rule,  more  especially  in 
cases  where  the  verdict  was  set  aside,  not  on  legal  grounds,  but 
simply  as  contrary  to  evidence.    The  Lord  Justice-Clerk  put  the 
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matter  on  this  sound  and  satisfactory  basis,  that  the  question, 
whether  the  expenses  of  the  first  trial  should  be  reserved,  was  in 
every  case  an  appeal  to  the  discretion  of  the  Court  to  determine 
what  course  was  most  in  consonance  with  equity  in  that  case.  The 
tendency  of  the  Court  has  been,  lately,  rather  to  reserve  than  to  give 
at  once  the  expenses  of  the  previous  trial ;  and  this  course  seems  to 
recommend  itself  on  the  grounds  of  expediency  and  justice.  It  is 
difficult  to  conceive  why  the  party  eventually  successful,  and  who 
must  be  held  to  have  been  in  the  right  throughout,  should  not  be 
entitled  to  the  expense  of  maintaining  his  rights  in  a  previous  trial, 
in  which,  either  from  the  misdirection  of  the  judge  or  the  mi^ 
carriage  of  the  jury,  he  was  unsuccessful.  But  whatever  be  the 
result  of  a  new  trial,  the  Court  run  no  risk  of  doing  injustice  by 
reserving  the  expenses  of  the  previous  one  till  the  ultimate  decision 
of  the  case,  and  are  then  in  a  much  better  position  for  determining 
by  whom,  or  in  what  proportions,  these  expenses  should  be  paid. 
Any  hardship  that  the  successful  party  is  subjected  to  by  having 
to  disburse  the  expense  of  a  new  trial,  without  security  for  the  ex- 
penses of  the  first,  might  be  obviated  by  requiring  the  party  seek- 
ing a  new  trial  to  find  caution  for  previous  expenses. 
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As  we  intimated  last  month,  it  is  probable  that  some  fiirther  relaxa- 
tion of  the  exclusionary  rules  of  evidence  will  be  submitted  to  Par- 
liament in  the  ensuing  session,  chiefiy  with  reference  to  divorce  and 
consistorial  practice.  Advantage  should  be  taken  of  the  opportunity 
which  the  contemplated  measure  affords,  to  obtain  the  repeal  of  a 
very  objectionable  rule  of  evidence,  peculiar,  we  believe,  to  the  law 
of  Scotland,  according  to  which,  *  in  all  civil  questions  where  the 
rights  of  husband  and  wife  depend  on  the  birth  of  a  living  child, 
it  is  presumed  juris  et  de  jure  that  it  did  not  live,  if  it  was  not 
heard  to  cry.' — (Dickson  on  Evidence,  sec.  295.)  In  other  words, 
the  only  proof  of  the  fact  of  a  child  having  been  bom  alive,  is  that 
it  was  heard  to  cry, — ^a  principle,  the  operation  of  which  has  been 
extended  now  to  ordinary  cases  of  succession,  by  the  decision  in  the 
case  of  Robertson  v.  The  General  Assembly^  22  January  1838,  11 
D.  297. 
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How  this  prineiide  came  first  to  be  introduced  into  the  law  of 
this  oouDtry,  appears  to  be  a  matter  of  considerable  doubt.  If  it  be 
true,  as  Mr  Bobertson  has,  we  think,  established  (Robertson  on 
Personal  Succession,  p.  16  et  seq.),  that  the  Begtatn  Majeatatem  was 
compiled  in  a  great  measure  from  the  English  work  of  Glanvil, 
then  it  would  seem  that  the  principle  was  imported  from  the  English 
law,  which  at  one  time  corresponded  entirely  to  ours  in  this  respect ; 
— and  imported,  too,  letter  for  letter  and  word  for  word,  without, 
apparently,  the  slightest  attempt  to  conceal  the  plagiarism  ;  for  the 
words  of  the  Hegiam  Majeatatem  on  this  subject  are  neither  more 
nor  less  than  an  exact  and  faithful  translation  of  the  passage  occur- 
ring in  Glanvil.  This  fact,  at  all  events,  affords  proof  that  either 
the  Regiam  Majeatatem  was  compiled  from  Glanvil,  or  Glanvil  from 
the  Regiam  Majeatatem.  A  collation  of  the  two  passages  shows 
the  truth  of  this  assertion : — 


Glanvil^  c.  vii.,  sec.  18. 

'Com  qnis  itaque  terram  aliquam 
cum  Tixore  sua  in  maritagium  ceperit, 
si  ex  eadem  uxore  sua  heredem  habue- 
lit,  fiHnm  vel  filiam  clamantem  et  au- 
ditum  infn  quatuor  parietes,  si  idem 
vir  nzorem  suam  superyixerit,  sive 
yixerit  hfieres  sive  non,  illi  in  vita  sua 
remanet  maritagium.* 


Regiam  Majesidtem^  L.  ii.  c.  58,  sec.  1. 

'  Quhan  ane  man  receaves  with  his 
wife  (being  ane  heretrice)  land  in  name 
of  maritage,  and  begets  upon  her  ane 
heire,  fionne  or  dochter,  heard  cryand 
and  greitand,  within  foure  walles  of  the 
house,  and  the  wife  happen  to  deceis 
before  the  nmn,  suppose  the  baime  tive 
or  deceis,  the  land  and  heritage  quhilk 
perteined  to  the  wife  sail  remain  and 
oe  possessed  be  the  husband  induring 
his  lifetime.' 

What  the  reason  or  object  was  of  this  limitation  of  the  proof  to  the 
fiict  of  crying  wiihin  ike  four  walla  of  a  Aoim«,  does  not  clearly  appear ; 
at  all  events,  these  last  words  may  now  safely  be  regarded  as  sur- 
plusage, because,  as  was  argued  in  the  case  of  Dobie  (infra)^  a  child 
may  by  chance  be  bom  in  the  fields.  Usage  having  already  so  fat 
modified  the  rule  laid  down  in  the  Regicmi  Majeatatem,  and  reason 
demanding  it,  we  see  no  reason  why  the  precedent  should  not  have 
been  followed,  and  a  further  modification  made.  Skene  (De  Verb, 
sig.  9ac«  Curialitas)  again  states  the  doctrine  as  laid  down  in  the 
Regiam  Majestatemy  and  adds  the  following  quaint  remarks  on  the 
subject : — *  The  curtesie  has  nocht  place  quhen  na  baime  is  bom  in 
lanchfull  manage,  for  it  is  necessar  that  ane  baime  be  borne  maill 
or  femaill,  quick  and  liveand ;  and  for  probation  theirof  he  mon  be 
heard  cryand,  for  the  curtesie  his  place  in  puero  damante,  (or,  as  it 
is  written  in  sum  buikes)  brayand,  squeiland,  or  loudlie  cryand. 
For  in  French  brayer,  in  the  Latin  vagire,  is  to  crie  or  greite  with 
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one  loud  voice.  Qohilk  word  in  our  langaage  is  alswa  attributed 
to  horsey  hartes,  and  other  beastes ;  and  gif  controyersie  arise  anent 
the  life  or  crying  of  the  baime,  it  is  leisum  to  the  &ther  to  pruife 
the  samin  be  twa  lauchfall  men  or  women,  qoha  hearde  the  baime 
clamarey  plorare^  vagire  seu  brayareJ 

The  rule  having  been  so  clearly  stated  in  the  Begiam  Majestatem^ 
and  explained  by  Skene,  has  remained  as  part  and  parcel  of  our 
law  even  to  the  present  day,  and  is  to  be  found  as  such  in  the 
works  of  all  our  institutional  and  other  writers.  (See  Craig,  2.  22. 
40 ;  Stair,  1.  4.  19 ;  Erskine,  1.  6.  40 ;  Balfonr^s  Practicks,  p.  100 ; 
Bankton,  2.  6.  19;  Fraser,  vol.  i.,  p.  636.)  But,  while  stating 
the  law  as  they  found  it,  more  than  one  of  these  authorities  have 
openly  expressed  their  disapproval  of  it.  Thus  Bankton  (iJn 
supra)  :  ^  It  is  generally  thought  that  in  our  law  the  child  must  be 
heard  cry,  that  being  the  surest  evidence  of  life ;  but  /  cannot  see 
why  other  evidence  of  life  may  not  be  admitted!  And  Erskine  also 
(1.  6. 40)  censures  the  limitation  of  the  modus  probandi  in  terms 
somewhat  severe.  Lord  Stair  seems  to  be  the  first  of  our  writers 
who  has  ever  attempted  to  give  any  tangible  reason  or  excuse  for 
the  doctrine  as  existing :  ^  The  reason  why  the  child  must  be  heard 
ciy  is  to  make  certain  its  living  ripeness,  and  not  leave  it  to  the 
conjecture  of  the  witnesses'  (1.  4. 19). 

Now,  although  at  the  period  at  which  the  Megiam  Majestafem  was 
compiled  the  law  of  the  sister  kingdom  coincided  with  ours  in  this 
respect,  yet  a  very  slight  examination  of  the  English  authorities  will 
suffice  to  show  that  this  was  not  long  so.  The  soundness  of  the  doo-> 
trine  in  question  appears  to  have  been  so  early  as  the  time  of  Lord 
Littleton  a  matter  of  much  doubt ;  for  that  learned  writer,  after  stat- 
ing his  own  view,  proceeds  to  give  that  of  others  in  these  words  (ch. 
4,  §  35) :  ^  Et  aucuns  ont  dit  que  il  ne  serra  tenant  per  le  curtesie, 
si  non  que  Tenfant  qu'il  ad  per  sa  feme  soit  oye  crie,  car  per  le  crie 
est  prove  que  Tenfimt  fuit  nee  vife.'  But,  at  all  events,  by  the  time 
Coke  wrote  his  Commentary  there  can  be  no  doubt  that  the  old 
doctrine  had  completely  exploded,  and  the  modus  probandi  much 
extended.  ^  If,'  says  Lord  Coke,  ^  it  be  bom  aUvSy  it  is  sufficient^ 
though  it  be  not  heard  cry,  for  peradventure  it  may  be  bom  dumb ; 

the  crying  is  but  a  proof  that  the  child  was  born 
alive,  and  so  is  motion^  stirring^  and  the  UkeJ — (Co.,  Litt.,  9th  edn., 
p.  30.)  Blackstone  also,  in  his  Commentaries,  speaks  very  decidedly 
on  the  subject  to  the  same  effect  as  Coke :  ^  Some  have  a  notion 
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that  it  most  be  heard  ciy,  but  that  is  a  mistake.  Crying^  indeed, 
is  the  strongest  evidence  of  its  being  bom  alive,  but  it  is  not  the  only 
evidence'  (vol.  2,  p.  127). 

ThnS|  while  this  antiquated  principle,  originally  adopted  from  the 
jurisprudence  of  England  and  engrafted  into  that  of  ours,  has  long 
since  been  expunged  from  the  jurisprudence  of  the  former,  the 
Supreme  Court  of  Scotland  has  still  stubbornly  persisted  in  its  re- 
cognition ;  and,  instead  of  modifying  or  controlling  its  operation, 
the  tendency  has  rather  been  to  extend  it  beyond  its  original  bounds, 
and  to  make  it  apply  to  all  civil  questions,  after  the  limitation  of  the 
right  of  courtesy  to  which  the  doctrine  was  properly  applicable  has 
been  swept  from  the  statute-book. 

The  case  of  Dobie  v.  Richardson  (M.  6183)  appears  to  be  the 
first  reported  case  in  which  the  Court  was  called  on  to  apply  the 
principle,  as  laid  down  in  the  Regiam  Majesiatefn^  and  copied  by 
subsequent  writers ;  and  the  rubric  of  the  case  is  certainly  calculated 
to  startle  the  modem  reader  somewhat.    It  goes  on  to  say :  ^  not 
8u£Bcient  that  a  child  be  bom  alive  (I),  unless  it  also  be  heard  to  cry.' 
In  this  case  the  child  actually  breathed,  raised  one  eyelid,  and 
expired,  as  the  report  has  it,  '  with  the  usual  convulsive  agonies,' 
about  half  an  hour  after  its  birth,  but  was  not  heard  to  cry.    But 
a  stronger  and  still  more  interesting  case  is  that  of  Robertson  v.  7^ 
General  Assembly^  22  Jan.  1833,  11  D.  297.    Here  there  was  no 
question  between  husband  and  wife,  but  the  case  was  one  of  ordinary 
succession  under  a  will;  and  although  the  child  was  bom  alive,  and 
continued  to  live  three-quarters  of  an  hour,  and  was  perceived  to 
breathe  repeatedly,  and  its  heart  distinctly  felt  to  beat,  yet  the 
Court  held  that  an  averment  to  that  effect  was  not  relevant  to  infer 
that  the  child  was  a  living  child.     It  was  in  vain  argued  in  this 
case,  that  although  the  rule  is  laid  down  in  the  institutional  writers 
quoad  courtesy,  or  questions  between  husband  and  wife,  it  should 
not  be  extended  to  other  cases,  even  supposing  that  the  doctrine  of 
the  Regiam  Majestatem  would  then  still  hold.     The  soundness  of 
thb  decision,  it  is  proper  to  remark,  is  questioned  by  Mr  Dickson 
(Dickson  on  Evidence,  sec.  295)  ;  and  we  must  now  wait  for  the  re- 
currence of  another  decided  case  to  which  the  same  principle  would 
be  applicable,  ere  the  law  of  Scotland,  in  regard  to  this  matter,  can 
posably  be  said  to  rest  on  a  sure  and  satisfactory  footing.  As  it  stands 
at  pnsent,  it  appears  uncertain  in  no  small  degree.    The  rule  has 
oertttoly  outlived  the  reason  for  its  adoption.    It  is  easy  to  suppose 
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that,  in  earlier  times,  when  medical  science  bad  not  reached  any- 
thing like  the  height  of  perfection  it  has  now  attained,  the  czying  of 
a  child  was  natarally  thought  by  our  wary  forbears  to  be  the  safest, 
if  not  the  only  satisfactory  proof  that  it  came  alive  into  the  world ; 
and  hence  the  existing  criterion.  But  surely  this  reasoning  is  not 
now  receivable.  ^Evidence  of  life/  as  a  certain  annotator  on 
Glanvil  remarks,  ^may  as  well  be  furnished  by  a  thousand  other 
circumstances.' — (  Vide  Beame's  Glanvil,  p.  193.)  To  establish  this, 
it  is  only  necessary  to  refer  to  any  work  on  medical  jurisprudence. 
Why  should  not  breathing^  it  may  well  be  asked,  be  considered  a 
proof  as  concJusive  of  life  as  crying  ?  for  breathing  constitutes  the 
surest  possible  test  of  life ;  and  the  fiict  of  a  child  having  breathed 
can  be  determined  beyond  the  possibility  of  doubt  by  posUmortem 
examination  of  the  circulating  system,  and  of  the  respiratory  and 
abdominal  organs ;  while,  on  the  other  hand,  crying  is  by  no  means  a 
necessary  consequence  of  life  in  a  child.  In  cases  of  child  murder, 
for  example,  it  is  sufBcient  to  show  that  the  child  breathed.  Why 
follow  a  diiferent  rule  in  civil  matters? 

But  even  breathing  is  not  a  necessary  attendant  of  life  in  a  child. 
'  It  may  be  born,  the  cord  may  be  pulsating,  showing  that  it  is 
alive,  and  yet  it  may  not  respire.' — (Beck's  Medical  Jurisprudence, 
p.  268,  7th  edn.)  The  same  authority  tells  us  that  the  child  may 
live  in  this  sta;te  for  a  sufficient  length  of  time  to  die  from  natural 
causes,  or,  it  may  be,  from  violence. 

In  Robertson's  case,  there  was  not  only  the  fact  of  breathkig^ — 
conclusive,  rationally,  in  itself, — ^but  there  was  also  the  fact  that  cir- 
culation of  the  blood  had  commenced,  for  the  child's  heart  was  ^  felt 
distinctly  to  beat ;'  and  yet  in  the  eye  of  the  law  the  child  was  re- 
garded as  a  dead  child. 

It  may,  however,  be  urged  that  there  would  be  dang^  in  extend- 
ing the  modm  probandi  so  as  to  admit  evidence  of  breathing,  when 
established  only  by  posUmartem  examination,  as  sufficient  to  estabUsh 
that  a  child  was  actually  bom  alive,  in  respect  that  some  medical 
authorities  contend  that  a  child  may  be  heard  to  cry  while  in  uteroj 
and  yet  may  be  bom  dead.  But  Dr  Beck  (p.  309)  specially  grapples 
with  this  very  objection,  and  completely  overthrows  it.  For,  while 
he  openly  states  his  entire  disbelief  in  any  of  the  recorded  instances 
of  this  premature  crying,  and  calls  it  a  ^  physical  imposaibilily,'  he 
deals  with  these  recorded  instances,  and,  after  much  reaaoning 
draws  the  following  conclusions  : — 
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(1.)  That  respiration  anterior  to  full  birth  is  a  rare  occurrence; 
(2.)  That,  when  it  does  take  place,  it  must  be  under  drcumstancea 
which  ^ve  the  child  the  best  possible  chance  of  being  bom  alive ; 
(3.)  That,  when  a  child  dies  in  this  situation,  the  respiration  must 
neoessarily  be  imperfectj  and  therefore  it  can  create  no  difficulty  in 
cases  where  the  evidences  of  perfect  respiration  are  present ;  (4.) 
That,  when  a  child  dies  in  this  situation,  the  respiration  must,  as  a 
matter  of  course,  be  of  short  duration,  and  therefore  it  can  present 
no  difficulty  in  cases  where,  from  the  appearance  of  the  umbilical 
cord,  it  is  evident  that  respiration  has  been  continued  for  some  time. 
(P.  3120 

Further  comment  on  the  present  state  of  the  law  seems  unneces- 
sary. If  the  modus  probandi  is  extended  in  criminal  cases,  that 
seems  sufficient  to  warrant  a  similar  extension  in  civil  matters.  It 
is,  at  least,  difficult  to  conceive  any  satisfactory  reason  why  the 
same  test  should  not  be  applied  in  all  cases. 

England  and  Scotland  are  the  only  countries  in  the  world  which 
ever  at  any  period  required  a  proof  of  crying  as  necessary  to  esta- 
blish the  &ct  that  a  child  was  bom  alive.  Such  a  doctrine  was 
unknown  to  the  Boman  law,  and  is  unheard  of  in  the  jurisprudence 
of  any  country  but  Scotland  at  the  present  day.  The  sister  king* 
dom,  centuries  ago,  saw  its  error,  and  obeyed  the  dictates  of  reason  ; 
but  Scotland  still  holds  out  against  the  unanimous  and  unequivocal 
voice  of  the  most  eminent  physiologists  in  maintaining  a  principle, 
whose  only  claim  to  regard  is  its  antiquity,  and  which  is  directly 
opposed  to  all  reason  and  common  sense. 
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Resiffnaiion  of  Lord  Wood. — This  event  did  not  take  either  the 
profession  or  the  public  by  surprise,  as  the  state  of  health  of  the 
learned  judge  was  such  as  to  make  his  resignation  a  mere  question 
of  time.  Lord  Wood  has,  for  the  long  period  of  twenty  years,  faith- 
folly,  conscientiously,  and  ably  filled  the  onerous  post  of  judge  in  the 
Ovter  and  Inner  House ;  and  his  keen  intellect  and  discriminating 
nund  will  be  missed  by  the  suitors  before  the  Court,  as  much  as 
the  afaieBea  of  so  esteemed  a  brother  must  be  regretted  by  his  col- 

VW-  mi-^-^o.  urn.  February  1862.  u 
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leagaes.  He  succeeded  Lord  Gillies — ^that  is 'to  say,  was  elevated 
to  the  Bench  on  the  retirement  of  that  eminent  judge — ^without 
haying  filled  either  of  the  high  Crown  offices.  He  had  for  some 
considerable  time  been  Sheriff  or  Steward  of  the  stewartry  of  Elirk- 
cndbright.  His  popularity  as  a  Lord  Ordinary  was  yery  great,  and 
he  must  have  felt,  very  shortly  after  his  elevation,  what  it  is  said 
more  than  one  besides  his  Lordship  have  felt  since  their  appoint- 
ment,— ^that  the  advocate  who  acceptsof  a  judgeship  in  order  to  escape 
the  toils  of  a  laige  practice  at  the  bar,  may  find  himself  mistaken  in 
his  estimate  of  the  judge's  duties.  The  result  not  unfrequently  is, 
an  increase  of  work  with  a  very  considerable  decrease  of  emolument. 
However,  there  can  be  no  more  honourable  post  than  that  of  a 
Senator  of  the  College  of  Justice ;  and  whoever  worthily  discharges 
his  duty  in  such  a  sphere,  is  certain  of  retaining  when  he  retires,  if 
not  the  courtesy  title  by  which  he  was  known  as  a  judge, — ^what  is 
much  better,  and  more  worth  living  for, — ^the  respect  and  unaffected 
esteem  of  hb  countrymen. 

While  we  write,  it  may  be  assumed  as  certain  that  Mr  Mao- 
farlane  is  to  be  promoted  to  the  judicial  seat,  the  Solicitor*Gene- 
ral  being  unwilling  to  leave  his  practice,  and  the  possible  career 
which  undoubtedly  lies  before  him,  should  the  Lord  Advocate  at 
some  early  period  quit  the  post  which  he  so  ably  fills.  No  one 
can  be  surprised  at  the  decision  of  the  Solicitor-General,  how- 
ever much  we  may  regret,  for  the  sake  of  the  public,  that  one  so 
eminently  qualified  should  not  at  present  consent  to  occupy  the 
Bench.  Within  the  last  fow  years,  the  Solicitor  has  exhibited  a 
very  marked  talent  for  public  speaking,  of  a  kind  which  we  believe 
would  not  be  unacceptable  in  the  House  of  Commons,  if  he  should 
obtain  the  chance  of  filling  the  first  Crown  Office  in  Scotland.  Mr 
Maitland  having  declined,  there  could  be  no  good  reason  why  Mr 
Maciarlane  should  not  in  turn  obtain  the  offer  of  the  seat.  No  one 
on  the  Conservative  side  has  anjrthing  like  his  claims,  even  if  there 
had  been  any  kind  of  obligation  on  the  Lord  Advocate  to  tender  such 
an  office  to  the  opposition,  which  at  present  there  is  not.  The  three 
last  appointed  judges  were  Conservatives ;  and  so  far  as  any  claim 
of  that  kind  may  be  supposed  to  exist,  it  is  that  the  Lord  Advocate 
shall  not,  on  this  occasion,  overlook  his  own  political  friends.  Mr 
Mac&rlane  has  been  long  known  as  one  of  our  most  extensively 
employed  pleaders,  having  won  his  way  upwards  by  dint  of  arduous 
and  assiduous  labour.      His  knowledge  of  law  must,  in  the  very 
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natare  of  tthlngs^  be  extensive  and  accurate ;  indeed,  we  know  no 
pleader  at  the  bar  better  informed  on  the  actual  state  of  the  law. 
His  experience  for  several  years  as  Sheriff  of  the  important  county 
of  Renfrew,  is  an  additional  qualification  for  the  office  of  judge  in 
the  Supreme  Courts. 

Assuming  that  Mr  Macfarlane  will  be  promoted,  it  will  leave  the 
Sheri£&hip  of  Ben&ew  to  be  disposed  of.  In  the  ordinary  case,  the 
senior  Depute  has  the  best  claim ;  but  there  are  various  considera^ 
tions  which,  in  the  present  instance,  have  led  to  the  selection  oi 
Mr  Patrick  Fraser  in  place  of  Mr  Heriot.  The  former,  although 
never  a  Depute,  has  been  longer  in  the  service  of  the  Crown  as 
counsel  for  the  Inland  Revenue  Department ;  and  his  position  at  the 
bar  would,  to  a  certain  extent^  preclude  him  fix>m  accepting  of  the 
junior  Deputeship  with  a  view  to  futxure  promotion^  There  can 
be  no  question  as  to  the  services  Mr  Fraser  has  rendered  to  the  pro- 
fession, not  only  by  his  admirable  work  on  the  Domestic  Relations, 
but  by  his  numerous  and  valuable  papers  upon  different  branches 
of  the  law,  his  late  pamphlet  upon  the  Divorce  question  being  only 
one  of  many  similar  beneficial  efforts.  No  better  proof  of  the  esti- 
mation in  which  Mr  Fraser^s  legal  learning  is  held  by  his  brethren 
could  be  given,  than  the  very  general  feeling  which  prevailed 
among  them  when  the  chair  of  Scots  Law  was  vacant,  that  if  Mr 
Fraser  had  come  forward  as  a  candidate,  they  would  have  supported 
him  in  place  of  any  of  the  others.  It  would  have  been  unfair  to  over- 
look an  able  and  most  industrious  lawyer,  because  in  the  circle  of 
inferior  Crown  appointments  he  held  one  which  precluded  him  firom 
rising  to  the  position  of  senior  Depute  by  rotation.  While  approving 
of  the  appointment  of  Mr  Fraser,  it  is  not  to  be  understood  that  we 
mean  one  single  word  in  disparagement  of  Mr  Heriot,  whose  high 
character  and  amiability,  conjoined  with  his  legal  acquirements, 
would  have  made  him  very  acceptable  to  the  county. 

It  is  scarcely  necessary  to  speak  of  any  remaining  change  which 
Mr  Macfkrlane's  elevation  may  create,  as  the  recent  junior  appoint- 
ments have  been  so  entirely  unobjectionable,  that  the  fair  inference 
is,  the  same  course  will  be  adhered  to.  Notwithstanding  certain 
rumours  to  the  contrary,  we  presume  the  gentleman  selected  will  be  of 
some  considerable  number  of  years'  standing.  The  appointment  will 
also^  we  assume,  be  given  on  no  other  than  the  ground  of  merit  and 
fair  pfo&Bsional  position,  which,  after  all,  is  the  true  secret  for  keep* 
ing  a  {Murly  intact  and  powerful.    It  would  be  very  Utopian  to  urge 
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that  such  appointments  should  be  made  without  reference  to  party ; 
bat  so  long  as  the  present  system  exists,  the  selections  ought  to  be 
made  upon  some  recognised  principle  as  little  offensive  as  possible. 

Sheriff  Courts, — ^We  give  elsewhere  a  lettery  from  a  valued  cor- 
respondent, on  the  important  question  of  the  abolition  of  double 
Sherifihips,  and  the  increase  of  the  salaries  of  the  Sheriff-substi- 
tutes, so  as  to  place  them,  in  point  of  social  status  and  position,  on  a 
par  with  the  County  Court  judges  of  England.  No  question  can 
be  more  important  than  those  discussed  in  the  letter,  both  for  the 
public  and  the  profession.  We  lean  undoubtedly  to  the  opinion  ex- 
pressed as  to  the  double  Sherifiships  seriously  affecting  the  amount 
of  business  in  the  Court  of  Session ;  and  so  affecting  it,  not  because 
litigants  are  satisfied  with  the  judgment  of  the  Sheriff-depute,  but 
because  they  become  sick  of  expense  and  delay  before  the  cause  is 
in  a  position  to  be  advocated.  Other  causes  operate  in  the  same 
direction,  such  as  the  decision  of  the  Auditor,  not  to  allow  the 
necessaiy  chaiges  of  the  country  agent  as  a  portion  of  the  judicial 
expenses,  and  the  consequent  loss  to  a  litigant,  whether  he  gain  or 
lose  his  plea.  It  is  clearly  our  interest  to  have  all  such  barriers  re- 
moved, with  the  view  of  adding  to  the  miserable  show  of  business 
which  is  making  so  many  consider  gravely  what  is  to  be  the  future 
position  of  the  Court  of  Session.  Equally,  however,  we  regard  it  as 
the  business  of  the  public  more  than  ourselves  to  agitate  against  the 
double  Sheriffships.  The  office  of  Sheriff-depute  serves  many  excel- 
lent purposes,  and  is  not  so  utterly  indefensible  as  our  correspondent 
assumes,  although  we  are  inclined  to  believe  that  the  benefits  ac- 
cruing from  it  do  not  balance  the  evils  which  it  undoubtedly  entails. 
The  benefits  to  which  we  point  are  not  those  of  enabling  the  Lord 
Advocate  to  govern  Scotland,  as  it  is  alleged  was  the  reason  given 
for  the  continued  maintenance  of  the  office,  when  its  necessity  was' 
seriously  questioned  some  years  back,  Scotland,  we  believe,  would 
go  on  equally  well  without  any  ^  government'  of  the  kind  indicated  ; 
and  we  believe  also,  that  both  the  prosperity  and  prestige  of  the 
Scotch  bar  woald  survive  the  abolition.  If  our  correspondent's 
view  be  a  true  one,  that  the  existence  of  the  office  is  a  direct  hin- 
drance to  cases  coming  up  to  the  Supreme  Court,  leaving  both  the 
Court  with  diminished  business,  and  litigants  disgusted  with  the 
legal  machinery  of  the  country,  it  cannot  be  the  interest  of  any 
branch  of  the  profession  to  prevent  its  suppression.     Those  who 
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would,  in  the  osoal  course,  have  looked  forward  to  each  an  o£Sce, 
would  be  compensated  by  an  additional  share  of  professional  work, 
and  many  able  and  excellent  men  saved  from  being  shelved  at  a  period 
of  life  when  their  faculties  are  at  the  best.  We  cannot  envy  the 
lot  of  a  counsel,  who,  having  obtained  his  appointment  as  SheriiF- 
depute,  finds  that,  while  he  has  got  a  post  not  over-lucrative,  he 
gradually  drops  out  of  professional  employment,  and  is  left  for  the 
remainder  of  his  career  to  eat  his  heart  in  enforced  idleness.  Of 
course  we  cannot,  on  the  other  hand,  discuss  those  cases  where  a 
barrister  thus  attains  to  a  better  position  than  either  his  abilities  or 
prafemrional  standing  entitled  him  to  expect ;  for  that  would  be  to 
assume  that  there  are  such  cases,  and  we  do  not  wish  for  a  moment 
to  be  supposed  to  insinuate  that  there  are.  There  are  usually  two 
ways  in  which  the  profession  may  view  such  projected  changes : 
one,  that  the  abolition  may  appear  to  be  only  an  apparent  loss, 
with,  in  the  end,  a  real  and  substantial  gain ;  another  and  a  nar- 
rower view,  that  it  would  be  a  positive  and  irreparable  loss,  which 
no  additional  business  to  be  obtained  in  consequence  of  the  abolition 
could  ever  repur.  The  public  will  judge  of  the  question  from  an 
entirely  different  point  of  view.  They  will  only  consider  the  ques- 
tion in  its  relation  to  speedy  and  cheap  justice ;  and  when  it  is 
taken  up  bytiie  community  in  this  serious  light,  we  trust  that  no 
professional  prejudices  will  prevent  us  discussing  it  fairly  and 
calmly,  solely  with  a  view  to  the  public  benefit. 


SHERIFF  COURTS. 

To  the  Editor  of  the  Journal  of  Jurisprudence. 

Sni, — ^Hr  Buchanan,  one  of  the  members  for  Glasgow,  in  addressing 
his  constituents  on  the  evening  of  the  10th  January,  dropped  the  follow- 
ing emmb  of  comfort  to  that  deserving  class  of  officials,  the  Sheriff- 
substitutes,  who  think  themselves  so  ill-nsed  compared  with  their  brethren 
the  judges  of  the  English  Conntv  Oonrts : — 

*I  am  aware  that  the  increased  range  of  jurisdiction  in  our  local  Courts, 
however  beneficial  to  the  public,  imposes  additional  labour  on  the  Sherifls. 
The  truth  is,  that  Scotland  is  unfairly  dealt  with  as  to  the  services  and 
remuneration  of  these  officers.  The  County  Court  judges  in  England, 
none  of  whom  have  so  much  business  as  some  of  our  own  Sherifi^  receive 
salaries  varying  in  amount  from  L.IOOO  to  L.1500  per  annum.  There 
can  be  no  reason  why,  on  this  side  of  the  Tweed,  the  same  work,  or 


94  CORRESPONDENCE. 

rather  mnch  more  work,  should  be  compensated  with  L.500  to  L.1000. 
If  the  Lord  Advocate  shall  take  np  this  subject  of  Sheriff  Court  re- 
form, I  hope  he  will  not  overlook  this  necessary  part  of  it.  The  ex- 
pense of  an  increase  of  salary  might  be  supplied  by  a  change,  which  I 
believe  the  country  would  approve  of,— doing  away  with  the  office  of  the 
Sheriff  principals  or  deputes,  after  the  death  of  the  present  holders  of 
office.  By  such  a  course  the  dignity  of  the  local  judges  would  be  ad- 
vanced, their  emoluments  improved,  and  a  right  of  appeal  to  the  Sheriflb 
principal,  which  is  practically  a  mere  delay  and  obstruction  of  the  course 
of  a  suit,  would  be  done  away  with.  I  would  also  remark  that,  under 
aay  change  of  system,  it  would  be  an  advantage  to  vest  in  the  Crown  the 
patronage  now  exercised  by  the  Sheriffs-depute,  of  appointing  their  own 
substitutes.' 

It  cannot  be  denied  that  Mr  Buchanan  has  here  toudied  a  diord  in 
unison  with  the  tone  of  popular  feeling  on  this  question.  The  dexterity 
of  the  Lord  Advocate  saved  the  double  sheriffship  in  1853 ;  more,  how- 
ever, from  the  ignorance  of  the  members  of  the  House  of  Commons  of 
Scottish  institutions,  than  from  any  merit  in  the  cause  itself;  and  wh^ 
once  the  subject  comes  to  be  properly  understood,  it  wHi  be  quite  impos- 
sible to  justify  the  existing  arrangement.  The  maintenance  of  the  double 
office  was  for  some  time  treated  as  a  so-called  Edinburgh  question,  and 
as  one  of  the  proper  privileges  of  the  Scottish  bar.  This  might  be,  were 
the  appointments  the  reward  of  professional  merit,  instead  of  political 
subserviency,  which  notoriously  they  are.  But  the  class  benefited  is 
so  exceedingly  select  in  its  character,  the  appointments  so  few  and  far 
between,  thai,  apart  altogether  from  public  considerations,  many  are 
beginning  to  feel  that  the  interests  of  the  profession  are  rather  in  favour 
of  than  against  the  change  proposed.  It  cannot  be  doubted  that  the 
necessity  of  allowing  every  inferior  court  process,  after  being  disposed 
of  by  the  Sheriff-substitute,  to  lie  on  the  table  of  the  Sheriff  in  Edinburgh 
for  a  year  or  eighteen  months,  is  a  serious  obstacle  in  the  way  of  pre- 
venting much  valuable  and  important  business,  which  would  otherwise, 
naturally  and  inevitably,  flow  into  the  Supreme  Court.  Every  one  is  per- 
fectly satisfied  with  the  very  expeditions  way  in  which  the  judgments  of 
the  Sheriff-substitute  come  up  for  review,  direct  to  the  Inner  House,  in 
bankruptcy  cases,  under  the  Act  of  1856 ;  and  if  justice  can  thus  be 
well  administered  in  such  an  important  branch  of  the  law,  it  is  difficult  to 
see  the  use  of  two  judgments  in  the  inferior  court  in  other  cases,  especi- 
ally as  under  existing  arrangements  the  opinion  of  the  Sheriff  cannot  be 
obtained  without  a  great  deal  of  money,  and  the  loss  of  much  valuable 
time.  It  is  held,  I  believe,  that  there  is  no  incompetency  in  advocating 
the  judgment  of  the  Sheriff-substitute  direct ;  but  this  is  not  the  interest 
of  the  party  found  to  be  in  the  wrong.  On  the  contrary,  it  is  always  his 
wish  to  obtain  as  much  delay  as  possible ;  and  the  law  says  he  may  have 
it,  whatever  be  the  iigustice  inflicted  on  the  party  holding  the  decision  of 
the  Inferior  court  in  his  favour.  Cheap  and  ready  access  to  the  Supreme 
Court  would  do  away  with  this,  and  at  the  same  time  prove  the  most 
effective  safeguard  against  any  caprice  or  tyranny  to  which  the  local 
judges  may  otherwise  be  liable.  The  present  system  is  nothing  else  than 
employing  two  men  to  do  what  is  properly  only  one  man's  work.  Wh^ 
in  1846,  the  English  lawyers  were  establishing  their  County  Courts  on  the 
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model  of  onr  Sheriff  Courts,  they  did  not  borrow  this  feature  of  our 
sjBtem,  because  they  could  not  be  made  to  understand  it.  They  are, 
howcTer,  beginning  now  to  see  through  it.  They  are  saying,  If  the 
Sheriff  is  fit  for  his  work,  why  should  he  be  permitted  to  do  the  duty  by 
deputy  f  or,  at  all  events,  if  it  is  to  be  done  by  deputy,  why  should  the 
suitor  be  compelled  to  take,  not  the  deputy's  opinion  only,  but  the 
opinion  of  the  Sheriff  as  well?  and  if  the  substitute  is  qualified,  what 
purpose  is  served  by  his  having  a  superior  in  Edinburgh,  when  the  Court 
of  Session  is  so  accessible  as  a  court  of  review  1  To  this  argument  I 
do  not  well  see  the  answer.  Again,  many  persons,  like  Mr  Buchanan, 
are  at  a  loss  to  understand  why  so  important  an  office  as  that  of  resident 
Sheriff  should  be  filled  on  the  nomination  of  a  private  individual.  The 
patronage  certainly  ought  to  be  given  to  a  Minister  of  the  Crown,  who 
would  be  responsible  in  Parliament  for  any  abuse  of  its  exercise.  The 
ease  for  the  change  proposed  is  also  much  strengthened  by  the  fact  that 
Sheriff-substitutes,  as  a  class,  are  now,  on  the  whole,  very  capable  men  ; 
and  if  it  is  for  the  public  advantage  that  the  efficiency  of  the  Sheriff 
Courts  should  be  further  increased,  no  consideration  ought  to  interfere 
with  the  office  of  judge  being  made  as  attractive  as  possible,  both  in 
point  of  status  and  employment,  so  that  the  country,  instead  of  having, 
as  in  former  times,  to  put  up  with  the  services  of  those  who  have  failed 
at  the  bar,  may  secure  those  who,  for  their  years  and  standing,  have 
attiuned  comparative  success. 

But  whether  so  radical  a  change  in  the  constitution  of  the  Sheriff 
Courts  is  for  the  present  attempted  or  not,  I  hope  that  next  session 
will  see  the  accomplishment  of  a  reform  which  for  some  years  you  have 
constantly  advocated ;  I  mean  the  proposal  to  extend  the  summary 
procedure  of  the  Small  Debt  Court  to  all  cases  under  L.25,  with  an  ap- 
peal on  a  case  stated  to  the  Court  of  Session  or  Circuit  Court  on  ques- 
tions of  law.  The  greater  one's  experience  of  the  working  of  an  appeal 
on  a  case  stated,  the  more  thoroughly  am  I  satisfied  of  its  practicability. 
Already  it  is  in  actual  operation,  under  a  number  of  statutes,  with  com- 
plete success.  In  particular,  I  may  refer  to  the  very  satisfactory  way 
in  which  the  many  nice  questions  arising  under  the  Valuation  Acts,  as 
administered  by  the  Commissioners  of  Supply,  are  submitted  to  review. 
The  20  and  21  Yict.,  cap.  58,  entitled  a  party  dissatisfied  with  the 
determination  of  the  Commissioners,  *  to  require  the  said  Commissioners 
or  magistrates  to  state  specially,  and  to  sign,  the  case  on  which  the 
question  arose,  together  with  the  determination  thereupon,  and  to  trans- 
mit sach  case  to  the  Commissioners  of  Inland  Revenue,  to  the  end  that 
the  same  may  be  remitted  to  the  senior  Lord  Ordinary  and  the  Lord 
Ordinary  officiating  in  Exchequer  causes  in  the  Court  of  Session,  for 
their  opinion  thereon;  and  such  judges  to  whom  such  case  may  be  sub- 
mitted shall  with  all  convenient  speed  give  and  subscribe  their  opinion 
thereon;  and  according  to  such  opinion,  the  valuation  or  assessment 
which  shall  have  been  the  cause  of  such  appeal  shall  be  altered  or  con- 
firmed.' In  this  manner,  during  the  four  years  this  statute  has  been 
in  operation,  the  opinion  of  the  judges  has  been  given  on  from  thirty  to 
forty  cases,  which  have  been  printed  for  official  use,  and  which  form  a 
valuable  body  of  law  relating  to  the  valuation  of  lands  and  heritages. — ^I 
ain»  ete.y  A  Law  Reformbr. 
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FIBST  DIVISION. 

Bkattib  r.  M'Kat  Ain>  OrHSRa. — Jftn.  9. 

Beductum — CcntracL 

Mr  Beattie,  Inspector  of  the  Barony  Parish^  Glasgow,  sues  for  redac- 
tion of  a  deed  of  agreement  entered  into  between  the  defender,  M^Kaj, 
late  Oovemor  of  the  Barony  Poorhonse,  and  the  other  defenders.  Pater- 
son,  Fnlton,  etc.9  acting  as  a  qaornm  of  the  Honse  Committee  of  the 
Parochial  Board.  The  gronnd  of  redaction  is,  that  they  contracted  with 
M'Eay  without  anthority;  bat  the  porsaer  proposed  to  pat  in  issne 
whether  partlcnlar  claases  of  the  agreement  only  were  anauthorized,  thas 
intending  to  let  the  agreement  stand  as  a  whole  while  reducing  it  in  part. 
The  Lord  Ordinary  (Einloch)  reported  the  case,  with  a  note,  adopting 
the  riews  of  the  defenders,  that  the  whole  agreement  mast  be  pat  in  issae. 
This  view  the  Court,  after  hearing  connsel  for  the  pursuer,  unanimously 
confirmed,  without  calh'ng  on  opposite  counsel,  finding  the  defenden 
entitled  to  expenses. 

Adv»^  Affleck  v,  Affleck. — Jan.  14. 

Fraud — Beparation — Interdict. 

William  Affleck,  of  Linkens,  in  the  stewartry  of  Earkcudbright,  in  the 
year  1852,  granted  a  lease  to  his  oldest  daughter  of  the  lands  of  Linkens, 
extending  to  about  800  acres,  at  a  rent  of  L.50  per  annum.  At  the  same 
time  he  signed  an  agreement  of  sale  of  the  stock  and  crop  of  the  farm  for 
the  price  of  L.40.  Thereafter,  in  the  year  1854,  he  executed  a  disposi- 
tion in  favour  of  his  said  daughter  of  the  lancte  in  question,  and  llfiss 
Affleck  was  afterwards  infeft  as  proprietrix  of  said  lands.  William 
Affledc,  the  father,  is  an  old  man  of  upwards  of  eighty  years  of  age ;  and 
he  alleges  that,  when  the  deeds  so  granted  by  him  were  executed,  he  was 
of  a  weak  and  facile  disposition,  and  easily  imposed  upon,  and  that  these 
deeds  were  impetrated  ^om  him  by  his  dac^hter.  Miss  Affleck,  throagh 
fraud  and  circumTention.  He  has  brought  an  action  of  reduction  of  the 
deeds  accordingly.  Miss  Affleck,  on  the  other  hand,  maintains  that  these 
deeds  were  granted  by  her  father  for  a  good  and  sufficient  cause,  and 
while  he  was  perfectly  able  to  grant  such  deeds ;  that  she  being  the  only 
one  of  the  family  capable  of  managing  the  farm,  her  father  often  proposed 
to  let  it  to  her ;  that  the  farm  is  entered  in  the  valuation  roll  at  L.70  a 
year ;  that  it  is  burdened  with  an  heritable  debt,  the  interest  of  which  is 
L.25 ;  that  the  disposition  is  granted  to  her  under  burden  of  an  annuity 
of  L.15  each  to  her  brother  and  sister;  and  that  thus  there  r^naine  to 
her  only  L.15  a  year,  less  taxes  and  public  burdens.  In  this  state  of 
matters,  and  just  before  the  action  of  reduction  was  brought,  WiUian 
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Affleck  preeented  a  petitioo  to  the  Sheriff  fgr  interdict  against  his  daughter 
selling  or  interfering  with  the  stock  and  crop  on  the  farm,  and  the  appoint- 
ment of  an  interim  manager  thereof,  until  the  action  of  redaction  which 
he  then  eootemplated  raisii^  was  disposed  of.  The  Sheriff  granted  inter- 
dict, and  appointed  a  manager  accordingly,  and  then  sisted  process  to 
await  the  issue  of  the  redaction.  An  advocation  of  this  interlocator  was 
brought  bj  Miss  Affleck.  She  contended  that  the  application  to  the 
Sheriff  was  incompetent,  and  also  that  interdict  ought  not  to  be  granted, 
on  the  ground  that  she  had  been  for  several  years  in  the  peaceable  pos- 
sessioa  of  the  lands,  and  of  the  stock  and  crop  thereon.  The  Court  were 
of  opinion  that  the  Sheriff's  interlocutor,  sistlng  process  until  the  issue  of 
the  action  of  reduction,  could  not  be  maintained  in  its  entirety.  But  it 
being  stated  at  the  bar  that  the  action  of  reduction  was  now  ripe  for  trial, 
issues  having  been  adjusted  and  notice  of  trial  given,  they  thonght  it  more 
expedient  for  all  parties  not  to  dispose  of  this  advocation  in  the  meantime, 
and  therefore  superseded  consideration  of  the  case  hoc  statu,  and  reserved 
all  questions  of  expenses. 

Mair  v.  Inglis. — Jan.  18. 

Extract — Proof  of  Tenor. 

Hugh  M^r,  bootmaker,  Glasgow,  obtained  a  verdict  for  damages 
against  W.  Inglis,  printer  there,  and  desired  to  extract  decree  for  the  said 
damages.  The  extractor  refused  to  grant  extract,  because  the  principal 
summons  was  not  produced  to  him.  It  appears  that  the  principal  sum- 
mons is  lost,  and  the  pursuer  moved  the  Court  for  authority  to  hold  the 
copy  at  the  smnmons,  which  had  been  in  process  all  the  time,  equivalent 
to  the  principaL  To  this  the  defender  refused  to  consent,  and  the  Court 
held  that,  consent  being  refused,  it  would  be  dangerous  to  allow  the  copy 
to  be  used  mstead  of  the  principal,  and  that  it  would  be  necessary  to 
prove  the  tenor  of  the  lost  summons. 

J.  AND  C.  Gardner  v,  Anderson. — Jan.  21. 

Partnership — New  Tried. 

The  pursuers  are  merchants  in  Belfast,  and  they  furnished  to  Anderson, 
Crichton,  and  Co.,  commission  agents,  Manchester,  a  quantity  of  starch, 
for  the  price  of  which  they  sued  James  Anderson,  merchant.  Miller  Street, 
Glasgow.  They  obtained  a  verdict,  by  11  to  1,  against  him,  on  the 
ground  that  he  held  himself  out,  or  allowed  himself  when  held  out,  to  be 
a  partner  of  that  firm,  and  that  they  furnished  the  starch  believing  him  to 
be  a  partner.  He  moved  for  a  rule  to  show  cause  why  the  verdict  should 
not  be  set  aside,  and  the  Court  unanimously  refused  it,  the  Lord  President 
reoiai^ing  that  the  evidence  that  he  held  himself  out  as  a  partner  was 
very  delicate^  but  that  he  had  not  taken  proper  precautions  to  warn  the 
pursuers  that  his  connection  with  the  firm  which  changed  itself  into 
Anderson^  Crichton,  and  Co.  had  terminated,  but  left  them  still  entitled  to 
believe  that  he  was  a  partner  of  that  firm. 

Bejul  and  Others  v.  Reid  and  Othsrs. — Jan.  22. 
Right  of  Way— New  TriaL 
This  is  an  action  brought  by  certain  inhabitants  of  the  village  of 
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Eagleefidd,  for  the  porpose  of  ha?iiig  it  declared  that  Uiete  ezistsapablic 
footpath  from  Eaglesfield  to  the  town  of  Lockerbie,  in  Dnmiriesshire, 
which  footroad  the  parenere  allege  passes  ofct  the  defenders'  lands  of 
CoshethilL    The  case  was  tried  before  the  Lord  President  and  a  jury  in 
the  month  of  July  last,  on  the  following  issne : — ^^  Whether,  for  forty  years 
and  upwards,  or  for  time  immemoria],  prior  to  the  2d  day  of  February 
1860,  there  1ms  existed  a  pnblic  footroad  or  right  of  way  for  foot-passen- 
gers leading  northwards  from  the  riUage  of  Eaglesfield  to'  the  Tarions 
points  marked  on  a  plan  in  process,  ^  and  frx>m  thence  leading  to  the 
Tillage  of  Tondergarth  and  town  of  Lockerbie  ?'    The  jnry  retnmed  a 
rerdict  for  the  pnrsners.    The  defenders  moved  for  a  rule  upon  the  pur- 
suers, to  show  cause  why  the  verdict  should  not  be  set  aside,  on  three 
grounds,  yiz. : — 1st,  In  respect  the  pursuers  had  not  adduced  evidence  of 
the  alleged  footpath  being  a  public  right  of  way  between  the  two  public 
places  mentioned  in  the  issue — ^viz.,  the  village  of  Eaglesfield  and  the  town 
of  Lockerbie— sufficient  in  law  to  warrant  the  verdict ;  that  the  pursuers 
had  failed  to  prove  a  public  road  from  one  terminus  to  the  other ;  and 
that  the  evidence  applied  only  to  a  small  portion  at  one  end  of  the  road. 
2d,  Because  any  eridence  that  was  adduced  of  per8<ms  passing  over  the 
defenders'  lands  was  not  eridence  of  that  kind  of  use  sufficient  to  establish 
a  public  right  of  way ;  that  it  was  the  eridence  merely  of  cottars  and 
neighbours  passing  over  the  defenders'  lands,  not  from  one  public  place  to 
another,  but  from  their  own  houses,  going  generally  to  their  work  on  the 
defenders'  and  neighbouring  farms.    And  3d,  Because  the  pursuers  had 
failed  to  prove  continued  and  uninterrupted  possession  of  the  road  for  forty 
years.     The  Court,  after  hearing  the  defenders'  counsel  on  all  these 
grounds,  granted  the  rule. 


SECOND  DIVISION. 
Stisp.  and  Uh^  Wilson  v.  Stronach. — Jan.  9. 

DQigeRce — BQl  ofEaochange, 

The  complainer  was  incarcerated  on  a  warrant  to  imprison  granted  upon 
an  expired  charge  given  upon  a  protested  bill.  The  warrant  is  for  pay- 
ment of  a  sum  of  L.325  and  interest,  under  deduction  of  a  sum  of  L.99, 
and  the  debt  for  which  the  complainer  was  booked  in  the  prison  books  at 
the  time  of  his  incarceration  was  for  that  amount.  As  admitted  by  the 
respondent,  a  further  sum  of  L.13  had  been  paid  by  the  complainer,  for 
which  no  credit  was  given  or  deduction  made.  The  defence  upon  which 
the  respondent  relied  was,  that  he  rectified  the  error  by  lodging  with  the 
keeper  of  the  prison  a  new  and  corrected  state,  crediting  the  omitted  sum, 
and  by  writing  to  the  keeper  the  withdrawal  of  the  first  state ;  that  he 
substituted  a  correct  state ;  and  that  the  keeper  consequently  booked  the 
complainer  for  the  restricted  sum.  Intimations  to  a  like  effect  were  stated 
to  have  been  made  to  the  agents  for  the  complainer.  The  complainer 
having  presented  a  note  of  suspension  and  liberation,  the  Lord  Ordinary 
(Jerviswoode)  passed  the  note,  and  granted  warrant  for  the  liberation  of 
the  complainer,  on  the  ground  that  he  had  been  imprisoned  on  a  warrant. 
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the  direct  object  of  which  was  to  enforce  payment  of  a  sum  which  was  in 
excess  of  what  was  truly  due  to  the  respondent.  His  Lordship  held  that 
the  restriction,  as  respected  the  amount  of  the  debt,  did  not  avoid  or  meet 
the  difficulty  arising  from  the  fact  that  the  warrant  on  which  the  com- 
plainer  was  apprehended  and  committed  was  a  warrant  obtained  for  the 
enforcement  of  the  larger  sum,  and  that  that  warrant  had  neither  been 
competently  restricted  nor  withdrawn. 

The  Oonrt,  on  the  same  ground  of  the  illegality  of  the  warrant,  adhered 
to  the  Lord  Ordinary's  interlocutor  in  so  far  as  it  granted  liberation,  but 
limited  the  suspension  to  the  excess  above  the  true  amount  of  the  debt 
due  by  the  complainer. 

Pet.  for  BeccU  ofSeq.,  Bbandon  and  Mandy.  v.  Stephens. — Jan.  9. 
Becal  of  SequatraJtion^Act  22  cmd  23  Ftct,  cap.  38. 

This  is  a  petition  for  recal  of  a  sequestration,  under  the  Bankruptcy 
(Scotland)  Amendment  Act,  1860  (22  and  23  Vict.,  cap.  33).  The  peti- 
tion for  sequestration  was  presented  on  5th  February  1861,  at  the  instance 
of  the  bankrupt,  '  William  Henry  Stephens,  newspaper  proprietor,  for- 
merly residing  at  Upper  Belgrave  Place,  in  the  county  of  Middlesex,  and 
now  residing  at  Dunoon,  in  the  county  of  Argyle,  with  concurrence  of 
Andrew  Ratherglen,  accountant  in  Glasgow.'  The  Lord  Ordinary 
granted  sequestration,  and  remitted  to  the  Sheriff  of  Argyle.  At  the  first 
meeting  of  creditors,  at  which  were  present  only  Mr  Rntherglen  for  him- 
self, and  as  mandatory  for  another  creditor,  and  two  other  persons,  one  of 
whom  was  an  hotel-keeper  at  Liverary,  as  mandatories  for  two  other 
alleged  creditors,  Mr  Rutherglen  was  appointed  trustee.  In  his  statutory 
examination,  the  bankrupt,  examined  by  the  Sheriff-substitute,  deponed, 
*  I  was  bom  in  England,  and  was  never  in  Scotland  till  about  the  23d 
December  last,  but  I  have  lived  in  Argyleshire  uninterruptedly  since  then. 
I  have  no  property  of  any  description  in  Scotland,  excepting,  of  course, 
my  clothes,  and  a  little  money  for  current  expenses.  I  have  two  creditors 
in  Scotland, — ^Mr  Andrew  Rutherglen,  my  trustee,  to  whom  I  owe  L.  175, 
and  Mr  Middleton,  to  whom  I  owe  L.75.  I  left  England  in  consequence 
of  my  present  embarrassment,  and  because  warrants  were  out  for  my 
apprehension.  I  came  to  Scotland  for  sequestration,  partly  in  order  to 
avoid  exposure  in  London,  and  partly  because  I  understood  that  the 
m^ter  could  be  carried  through  more  cheaply  in  Scotland ;  and  this  was 
of  importance  to  me,  as  my  father  had  refuseid  to  make  any  advances  for 
the  purpose  unless  I  came  to  this  country.'  <  The  debt  due  to  Mr  Ruther- 
glen is  the  probable  amount  of  his  bill  of  costs  for  expense  and  trouble  in 
nfting  the  partnership  affairs.'  *  I  was  recommended  to  come  to  the 
comity  of  Argyle,  in  particular,  because  I  was  not  well,  and  because  it 
vas  a  quiet  place,  where  unnecessary  publicity  would  be  avoided.'  The 
bankrupt  was  discharged  on  17th  September  1861,  on  the  usual  report 
hy  the  trustee,  and  his  certificate  that  thirteen  creditors  had  ranked  their 
claims  on  the  sequestrated  estate,  and  eleven  of  them  concurred  in  his 
application  for  discharge,  and  that  the  amount  in  value  was  L.3055,  lis. 
9di,  and  that  the  value  of  the  two  non-concurring  creditors'  claims  was 
L.150,  4s.  The  present  petition  for  recal  was  presented  on  8th  April 
1861,  and  the  record  was  not  closed  tiU  October.    The  Lord  Ordinary 
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( Jerviswoode)  refased  the  petitioii  for  recal ;  bat  the  Court  altered,  aod 
recalled  the  Beqaestration. 

The  Lord  Jostioe-Clerk  expressed  his  satislactioD  that  the  Act  of  23 
and  24  Yict.,  cap.  33,  had  been  passed.  Prima  fade^  the  present  was  a 
strong  case  for  recal,  aod  it  seemed  most  expedient  that  the  bankrupt's 
estate  should  be  distributed  among  his  creditor?,  according  to  the  law  of 
England.  The  bankrupt  was  an  Englishman  who  had  no  coimection  with 
Scotland,  and  whose  creditors,  with  trifling  excq>tions  (if  any),  were 
English,  whose  estate  (if  any)  was  in  EngUind,  and  whose  arowed  object 
in  coining  to  Scotland  was  to  obtain  sequestration.  The  Lord  Ordinary 
seemed  to  hare  been  mored  by  the  undue  delay  in  proceeding  with  the 
petition  for  recal,  and  by  the  fact  that  the  bankrupt  had  been  ^scharged ; 
but  he  (the  Lord  Justice-Clerk),  although  he  did  not  approve  of  the  delay, 
was  not  much  affected  by  it,  as  this  was  a  sequestration  devised  and 
intended,  in  its  origin  and  whole  object,  not  for  the  benefit  of  creditors  or 
for  the  distribution  of  the  bankrupt's  estate,  but  for  the  benefit  of  the 
bankrupt  alone,  its  sole  object  being  to  obtain  his  discharge. 

WiKTON  AKD  Co.  V,  R.  Thohson  akd  Co. — Jan.  17. 
Proof  of  Tenor-^TruM  far  CredUan. 

This  is  a  suspension  of  a  charge  on  a  bill,  on  the  ground  that  it  was 
granted  to  one  M'Litosh,  as  the  price  of  his  assent  to  a  composition 
contract  by  the  creditors  of  Winton  and  Co.  M'lntosh  endorsed  it  K. 
Thomson  and  Co.,  of  Manchester ;  and  Winton  and  Co.,  the  acceptors, 
allege  that  Thomson  and  Co.  were  in  league  with  M'Intosh,  and  that  the 
endorsement  was  merely  to  carry  out  the  alleged  fraudulent  preference. 
Thomson  and  Co.  deny  all  knowledge  or  connection  with  the  composition 
contract,  and  maintain  their  privileges  of  hand  fide  onerous  indorsees.  The 
allied  composition  contract  is  not  produced,  and  is  said  to  be  lost^  Hie 
suspenders  claimed  a  proof  of  its  tenor  madenter  in  this  suspension,  which 
the  Court  some  time  ago  allowed,  and  appointed  a  miuute  to  be  lodged, 
setting  forth  the  tenor  of  the  agreements,  the  cams  anmsumia^  and  the 
adminicles.  Such  a  minute  being  given,  the  chargers  took  objection  to 
the  adminicles,  in  so  far  as  they  not  only  had  no  tendency  to  prove  the 
writing,  but  had  a  decided  tendency  the  other  way.  The  alleged  agree- 
ment was  to  accept  a  composition  of  58.  in  the  pound,  payable  by  two 
instalments  at  three  and  six  months  from  1st  February  1857 ;  whereas 
the  bills,  letters,  and  receipts  produced  as  adminicles,  showed  that  the 
creditors  were  paid  at  totally  different  dates,  and  that  there  had  been  no 
regular  complex  deed,  but  in  reality  a  scramble  among  the  creditors, 
each  one  taking  what  he  could  get. 

The  Court  repelled  the  objection,  and  sustained  the  adminicles,  hold- 
ing that,  although  they  might  appear  inconsistent,  they  dearly  bore 
reference  to  a  composition  contract,  and  the  inconsistencies  might  be 
explained  away  by  the  parole  proof.  The  Lord  Justice-Clerk  was  not 
prepared  to  say  that  a  proof  should  not  have  been  allowed,  even  had 
there  been  no  adminicles  produced  at  all ;  but,  at  all  events,  those  before 
the  Court  had  manifestly  reference  to  the  substantial  matter  in  dispute, 
namely,  whether  there  was  a  composition  contract  among  the  creditors. 
The  Court,  therefore,  pronounced  the  usual  interlocutor,  sustaining  the 
adminicles,  and  allowiiig  a  proof  of  the  tenor  and  casus  cmimoms. 
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Magistrates  of  Elgin  v.  Robertson  and  Others. — Jan.  1 7. 

Eight  of  Way-'New  Trial. 

The  present  actiou  was  raised  in  November  I860,  by  the  parsuers, 
against  James  Robertson,  the  proprietor  of  the  lands  of  North  College, 
and  Alexander  Robertson,  the  manager  of  his  a£fairs,  and  two  tenants  of 
part  of  the  subjects,  and  against  William  Grigor,  the  proprietor  of  the 
kods  of  Blackfriars'  Hangh;  the  object  of  the  action  being  to  have  it 
found  aad  declared  that  there  exists  a  public  right  of  waj  for  foot^pas- 
setters  along  the  right  bank  of  the  river  Lossie  upon  these  properties. 
Both  lands  are  situated  in  the  immediate  vicinity  of  the  town  of  Elgin. 

The  case  was  tried  by  a  jury  at  the  autumn  sittings,  who  returned  a 
▼erdict  for  the  pursuers.  Counsel  were  some  time  ago  heard  on  the 
motion  for  a  new  trial,  which  the  Court  now  granted. 

The  opinion  of  Lord  Wood  (in  which  the  other  judges  concurred)  was 
read  by  the  Lord  Justice-Clerk,  and  is  to  the  following  effect : — ^Before 
granting  a  new  trial,  the  Court  should  be  convinced,  either  that  the  ver- 
dict has  no  eridence  at  all  to  support  it,  or  is  contrary  to  the  evidence  in 
this  sense,  that  there  cannot  be  found  in  it  any  reasonable  support  for  the 
Terdict,-^that  it  is  palpably,  or,  as  it  is  called,  flagrantly,  opposed  to  the 
evidence.  The  issue  that  was  tried  in  the  present  case  was,  whether  there 
had  been  uninterrupted  use  as  a  footpath  for  forty  years,  or  for  time  im- 
memorial, prior  to  1840  or  1845.  In  answer  to  that  issue,  it  would  be 
sufficient  for  the  pursuer  (if  interruption  previous  to  that  date  were  in- 
structed by  the  defender)  to  make  out  forty  years'  uninterrupted  posses- 
sion, beginning  at  a  date  prior  to  1840.  In  the  evidence  laid  before  the 
jury,  there  was  clear  proof  of  interruption  at  and  before  1835,  continued 
down  to  1845,  and  (it  must  be  presumed)  that  interruption  was  continued 
to  the  present  time.  From  1835,  up  to  1829,  there  had  at  least  been  no 
peaceable  and  uninterrupted  use.  The  remotest  dates  to  which  the  pur- 
suers' evidence  of  use  went  back,  was  1798  as  to  North  College  lands, 
and  1802  as  to  Blackfriars'  Haugh;  and  even  assuming  that  the  posses- 
sion had  been  uninterrupted  from  the  earliest  of  these  dates  down  till 
1829  or  1835,  in  the  one  view  a  period  of  only  thirty-one  years,  in  the 
other  a  period  of  only  thirty-sevea  years,  the  period  proved  would  fall 
short  of  forty  years'  possession,  which  was  requisite  to  establish  the  pur- 
suers' right.  The  presumption  that  possession  existed  prior  to  the  date 
up  to  which  the  memory  of  witnesses  went,  which  was  given  effect  to  by 
the  House  of  Lords  in  the  case  of  Rogers  v.  Harvey,  did  not  apply  to 
this  case.  There  the  evidence  of  possession  went  back  for  thirty-four 
years,  as  far  back  as  the  memory  of  the  oldest  witness,  and  there  was  no 
evidence  as  to  the  possession  prior.  Here  there  was  no  room  for  such  a 
presumption;  the  proof  of  the  state  of  possession  prior  to  1798  was 
oitirely  adverse  to  the  pursuers'  case,  and  in  support  of  it  there  was  no 
evidence.  There  was  no  conflict  of  proof,  as  it  had  been  proved  by  evi- 
dence consistent  and  uncontradicted,  that  prior  to  1798  no  right  of  foot- 
path was  used  or  enjoyed  along  the  lands  either  of  North  College  or 
Blackfriars'  Haugh.  In  whatever  point  of  view  the  case  was  presented, 
the  verdict  could  not  be  allowed  to  stand  as  finally  settling  the  rights  of 
parties,  and  the  rule  for  a  new  trial  must  therefore  be  made  absolnto. 
Expenses  reserved. 
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M,  P.,  Broad  r.  Edgar  and  Others. — Jan.  16. 

Ee^esentaJdon — Intestate  Succession  Act. 

An  important,  and,  we  believe,  the  first,  case  nnder  the  Act  of  Parlia- 
ment 18  Yict.,  c.  23,  sec.  1,  generally  known  as  the  Intestate  Succession 
Act,  has  jnst  been  decided  by  Lord  Neaves.  The  point  at  issue  was  the 
manner  of  distributing  the  moveable  estate  of  Miss  Janet  Irvine,  who  died 
intestate,  leaving  no  relations  nearer  than  consins-german.  The  question 
was  brought  up  i|i  the  form  of  a  multiplepoinding,  in  which  there  were 
two  sets  of  claimants, — one  claiming  at  common  law  as  nearest  of  kin, 
and  the  others  maintaining  a  right  under  the  Act  of  Parliament,  which 
introduces  the  doctrine  of  representation  in  moveable  succession,  where- 
by children  of  predeceasing  next  of  kin  are  entitled  to  represent  their 
parents.  The  first  claimants  were  children  of  the  deceased  sisters  of  the 
deceased  father  of  the  intestate,  and,  consequently,  first  cousins.  The 
second  were  grandchildren  of  deceased  sisters  of  the  intestate,  their 
parents  having  predeceased  the  intestate,  and  therefore  second  cousins. 
From  the  annexed  interlocutor  and  note  of  the  Lord  Ordinary,  it  will  be 
observed  that  his  Lordship  has  preferred  the  former,  holding  that  the 
principle  of  representation  of  the  Act  of  Parliament,  as  maintained  by 
some  of  the  claimants,  does  not  apply : — 

'Edinburgh,  14th  January  1862. 
'  The  Lord  Ordinary  having  heard  parties'  procurators,  and  considered 
the  closed  record  and  whole  process,  ranks  and  prefers  the  six  clumants, 
Michael  Broad,  alias  Brodle,  William  Broad,  alias  Brodie,  William  Broad, 
alias  Brodle,  William  Ormiston,  Margaret  Milles  or  Finney,  and  her  hus- 
band for  his  interest,  Mrs  Jean  Johnstone  or  Edgar,  and  Mrs  Jean  Gar- 
ruthers  or  Beattie,  to  the  whole  fund  m  medio,  in  terms  of  their  claim.  No. 
11  of  process :  Repels  the  claims  of  the  whole  of  the  other  claimants,  and 
decerns :  Finds  the  said  six  claimants  before  named  entitled  to  expenses : 
Allows  an  account  thereof  to  be  given  in,  and  remits  the  same,  when 
lodged,  to  the  auditor,  to  tax  and  to  report. 

(Signed)         '  Charles  Nrates.' 

Note. — The  six  claimants  preferred  by  the  prefixed  interlocutor  are 
undoubtedly  the  parties  entitled  to  the  whole  succession  in  dispute,  un- 
less their  rights  are  diminished  by  the  recent  statute,  18  Yict.,  c.  23. 
They  are  the  consins-german  of  the  defunct,  who  left  no  other  relations 
nearer  or  equally  near  in  degree. 

The  claims  of  the  other  competing  claimants  are  founded  on  that 
statute,  by  which,  to  a  certain  extent,  representation  in  moveables  is  in- 
troduced into  the  law  of  Scotland. 

By  the  first  section  of  the  Act,  the  general  principle  of  representation 
is  established,  but  it  is  qualified  by  the  following  provision : — '  Provided 
always  that  no  representation  shall  be  admitted  among  collaterals  after 
brothers'  and  sisters'  descendants.' 

The  question  at  issue  between  the  parties  regards  the  construction  of 
this  provision.  But  the  Lord  Ordinary  has  not  been  able  to  see  that  its 
construction  is  attended  with  any  difficulty. 
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The  representation  introduced  by  the  statute,  which  obyiooslj  infers 
merely  the  substitution  of  a  chUd  or  descendant  for  its  parent  in  the 
matter  of  succession,  and  has  no  relation  to  liability  or  passive  title,  may 
arise  among  descendants  of  the  intestate,  or  it  may  arise  among  col- 
laterals.   Among  descendants  it  is  unlimited.     When  an  intestate  leaves 

child,  or  children,  and  leaves  also  grandchildren,  or  great-grandchildren, 
of  a  predeceasing  child,  the  remotest  descendants  take  the  succession  jure 
rqn-esentationis  along  with  the  nearest. 

But  among  collaterals  the  representation  is  not  unlimited.  It  holds 
clearly  to  the  fuU  extent  in  the  case  of  all  the  descendants  of  the  brothers 
and  sisters  of  the  intestate.  If  the  intestate  leaves  a  brother  or  sister, 
and  leaves  also  nephews  and  nieces  by  a  predeceasing  brother  or  sister, 
the  representation  holds.  In  the  same  way,  if  he  leaves  nephews  or 
nieces,  and  grand-nephews  or  grand-nieces,  the  child  in  every  such  case 
comes  in  place  of  its  predeceasing  parent. 

But  the  representation  is  expressly  excluded  among  collaterals  '  after 
brothers'  and  sisters'  descendants;'  that  is,  as  the  Lord  Ordinary  under- 
stands it,  there  is  no  representation  where  the  competition  arises  among 
collateral  relations  of  the  intestate  more  remote  than  his  brothers'  and 
sisters'  descendants. 

In  the  present  case,  the  intestate  left  no  brother  or  sister,  and  no  de- 
scendant of  a  brother  or  sister.  The  competition  arises  between  cousins- 
german  and  the  descendants  of  cousius-german.  This  is  a  question 
among  collaterals  after — i.e.,  more  remote  than  brothers'  and  sisters'  de- 
scendants— and,  therefore,  representation  is  not  admitted. 

As  the  question  seems  to  the  Lord  Ordinary  to  be  clear,  he  has  found 
the  BDccessful  claimants  entitled  to  expenses. 

(Initialed)        C.  N. 
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Her  Majesty's  Advocate  v.  MTherson  and  Others. — Jan.  13. 
(Before  the  Lord  Justice-Clerk  and  Lords  Ardaullan  and  Neaves.) 

Jane  M^herson  or  Dempster,  Catherine  Stewart,  William  Thwaites, 
and  Jessie  Clark  or  Anderson,  were  tried  for  the  theft  of  L.74  from  the 
person  of  an  English  gentleman  (who  had  drunk  five  tumblers  of  toddy), 
aggravated  by  previous  conviction.  The  previous  conviction  charged 
against  Thwaites  was  one  at  the  Qnarter  Sessions  of  Berwick-upon-Tweed. 

Conviction  objected  to,  on  the  ground  of  international  law,  that  the 
coarts  of  one  country  can  take  no  cognizance  of  the  penal  laws  of  another. 

The  Court,  by  a  majority,  repeUed  the  objection. 

Lord  Ardinillan :  Theft  was  a  crime  against  the  public  law  of  the 
Uoited  Kingdom ;  it  was  a  crime  against  the  law  of  England  as  well  as 
of  Scotland,  and  the  Queen's  courts  of  both  countries  had  jurisdiction  to 
try  persons  accused  of  that  crime.  The  case  was  not  the  same  as  if  the 
conviction  had  passed  before  a  foreign  tribunal — ^French,  Belgian,  or 
German.  This  was  not  a  conviction  before  a  tribunal  having  that  species 
of  foreign  character,  because  it  was  a  conviction  before  one  of  the  courts 
of  the  Sovereign  of  this  kingdom.  If,  therefore,  there  was  a  common 
quality  in  the  offence  which  made  it  cognizable  in  all  the  Queen's  courts, 
if  theft  meant  the  same  thing  in  England  as  in  Scotland,  he  could  see  no 
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sonnd  objectioa  to  proving  a  convictioa  in  one  of  the  Qaeen's  courts 
before  another  of  these  courts,  as  showing  the  quality  attached  to  the 
actor  in  the  ciime. 

Lord  Neaves  said  that,  after  every  consideration  he  was  able  to  give  to 
the  matter,  he  had  come  to  the  conclusion  that  the  evidence  was  not 
admissible,  and  that  the  objection  ought  to  be  sustained.  It  could  not 
admit  of  doubt  that  an  English  sentence  of  any  kind  was  not  probath  pro- 
bata in  this  country — no  more  than  any  other  sentence  of  any  other  foreign 
country.  It  was  admitted  by  the  Solicitor-General  that  it  would  not  be 
competent  in  this  case  to  inquire  whether,  in  regard  to  this  previous  con- 
viction, the  man  had  been  justly  or  fairly  tried,  or  whether  he  was  not 
totally  innocent.  His  Lordship  doubted  whether  the  sentence  of  a  foreign 
court  was  a  conviction  in  the  sense  of  the  law  of  Scotland — where  there 
was  only  a  sentence  pronounced,  which  might  or  might  not  be  a  just 
sentence.  He  took  also  this  separate  and  additional  ground  of  objection 
to  this  evidence,  that,  although  there  might  be  a  general  resemblance 
between  theft  and  what  was  called  larceny  in  England,  he  could  not  over- 
look the  fact  that  very  different  views  of  theft  were  taken  in  different 
countries.  What  is  regarded  as  theft  in  one  country  might  not  be  con- 
sidered theft  in  another.  There  were  several  things  that  might  be  theft 
in  Scotland  under  local  statute  that  was  not  thdTt  in  England,  and  vice 
versdt  and  there  were  many  nice  questions  as  to  what  was  theft  and  what 
was  breach  of  trust ;  so  that  it  was  matter  of  uncertainty  whether  the 
crimes  in  the  two  countries  were  in  substance  the  same. 

The  Lord  Justice-Clerk :  If  this  were  the  sentence  of  a  foreign  Court, 
in  the  strict  sense  of  the  word,  there  could  be  no  doubt  whatever  as  to 
what  their  deliverance  should  be.  But  the  question  was  a  very  difficult 
one  when  they  came  to  consider  the  constitution  of  this  Court,  and  the 
foundation  of  their  own  jurisdiction,  and  their  relation  to  the  other  courts 
of  criminal  jurisdiction  in  the  United  Kingdom.  In  the  first  place,  it 
would  be  observed  that  all  criminal  as  well  as  aU  civil  jurisdiction  between 
this  United  Kingdom  flowed  from  one  source — namely,  from  the  Sovereign; 
in  the  second  place,  it  must  be  observed  that  the  sentence  of  all  criminal 
courts  in  Scotland,  England,  and  Ireland  were  put  into  execution  by  the 
same  sovereign  authority ;  and,  in  the  third  place,  it  must  be  observed 
that  the  prosecutor  in  this  Court  was  the  Queen  herself,  acting  through 
her  chief  law  officer.  Now,  it  seemed  to  him  that  it  would  be  somewhat 
anomalous  if,  when  the  public  prosecutor,  representing  the  Queen,  made  a 
charge  of  this  kind,  he  should  not  be  able  to  libel  a  previous  conviction 
for  the  same  offence  from  a  competent  court,  deriving  jurisdiction  from 
the  same  authority.  He  could  easily  understand  a  case  in  which  such 
previous  conviction  should  not  be  admissible  if  the  crime  was  not  of  the 
same  quality  in  the  two  countries,  but  he  did  not  think  there  was  the 
slightest  reason  for  supposing  that  there  existed  any  essential  difference 
between  what  constituted  theft  in  the  two  countries ;  and  he  thought  the 
Act  13  Geo.  ni.  clearly  showed  that  theft,  in  its  definition,  was  the 
same  in  both  countries.  Now,  that  being  the  case,  he  was  disposed  to 
come  to  the  conclusion,  though  he  could  not  do  so  without  hesitation,  that 
they  were  bound  to  receive  the  evidence  of  this  conviction  as  an  aggrava- 
tion of  the  offence  charged  against  the  prisoner.  Yerdict — Guilty,  aa 
libelled.  .    . 
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Beathe  v.  Gemmell. — Jan,  20. 

(Before  the  Lobd  Justice-General,  the  Lord  Justice-Glebk,  Lords 

Iyort,  Cowan,  Ardmillan,  and  Neaybs.) 

Certification  to  Court  of  Session, 

This  case  came  on  appeal  from  the  Small  Debt  Court  before  the  CircQit 
Coart  of  Justiciary  at  Glasgow,  and  was  certified  to  the  High  Court. 
The  question  was,  whether  the  case,  being  pnrelj  civil,  shonld  have  been 
certified  to  the  High  Court  or  to  the  Court  of  Session, 

The  Court,  acting  on  a  precedent  cited,  and  no  objection  being  offered^ 
remitted  the  cause  to  the  Second  Division  of  the  Court  of  Session. 

Sttsp.,  Macdonald  v.  Yodng. — Jan^  20% 
Civil  or  CrvninaL 

Macdonald,  the  Procurator-Fiscal  for  Airdrie,  presented  a  petition  to 
the  Sheriff-substitute  there  against  Young,  a  coalmaster,  praying  that  a 
pecuniary  penalty  should  be  imposed,  mider  the  Act  23  and  24  Yict.,  c. 
15,  for  breach  of  a  regulation  as  to  the  ventilation  of  a  mine.  The  clause 
of  the  Act  upon  which  the  petition  was  laid  warrants  only  the  infliction 
of  a  fine,  and  gives  no  authority  to  imprison,  either  as  alternative  or  to 
enforce  payment. 

An  appeal  having  been  taken  by  Young  to  the  SheriflT,  he  pronounced 
a  judgment  holding  the  appeal  competent.  The  Fiscal  brought  a  sus- 
pension of  that  judgment.  The  respondent  objected  to  the  suspension  as 
incompetent,  on  the  ground,  inter  aHoy  that  the  case  being  of  a  civil  nature, 
could  not  be  entertained  by  the  Court  of  Justiciary. 

The  Lord  Justice-Clerk  held  that  the  penalty  imposed  under  the  clause 
of  the  Act  founded  on  was  a  forfeiture,  intended  to  be  recovered  by  sum- 
mary action  before  the  Justices  or  Sheriff;  and  that  this  being  a  purely 
dvil  matter,  the  Court  of  Justiciary  had  no  jurisdiction. 

The  other  Judges  having  concurred,  the  suspension  was  refused,  with 
eipenses. 


fttgliBJi  €un. 


Ohabteb-pabtt — ^  Safe  port  ^ — ConstntctUm, — ^A  charter-party  provided  that 
the  venel  chartered  shotild  proceed  ^  to  a  sale  port  in  Chili  ;^  the  bills  of  lading 
stated  that  die  was  ^  bound  for  Valparaiso  for  orders,*  and  she  was  ordered  by 
t^  defendants  *  to  proceed  to  Yidparaiao,  there  to  receive  orders  to  a  ^rt  of 
discharge  in  Chili,  m  aooordance  with  the  charter-party.*  On  her  arrival  at 
Talparuao,  she  received  orders  ^  to  proceed  to  the  pent  of  Carriaal  Bajo.*  Car- 
nal Bajo  was  a  closed  port,  and  any  ship  entering  it  without  ^  permit  from 
the  Qovemment  would  oe  confiscated.  This  permit  could  not  be  obtained, 
"nie  port  was  by  nature  *  a  safe  port/  and  the  order  given  bona  fide.  At  the 
time  of  the  making  of  the  charter-party  neither  the  owners  nor  tiie  charterers 
^w  that  any  ports  in  Chili  were  closed.  Heldy  by  the  Court  of  Q.  B.,  that, 
lute  the  alMTe  cJrcumstances,  Carrisal  Bajo  was  not  ^  a  safe  port  *  within  the 
XMsnivg  of  the  eharter-party.---(0^(2en  y.  Grahm  and  others^  6  L.  T.  R.  896.) 

▼Mn  n.— iro.  un.  fzbbuabt  1862.  o 
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Guarantee — Past  or  Future  ContideraHon. — Plaintiffs,  by  the  serenth  count 
in  their  declaration,  sued  defendant  ^for  that  in  consideration  the  plamtiffs 
would  sell  and  deUver  from  time  to  time  goods  to  L.  D.,  the  defendant  guaran* 
teed  and  promised  plaintiffs  from  time  to  time  to  be  responsible  to  them  for 
the  due  payment  of  the  prices  of  the  said  goods.'  Averments  of  supply  of  goods 
on  credit  to  L.  D.  accoraingly,  that  a  large  sum  was  due  to  plaintiffs  from  him 
on  account  thereof,  and  that  all  conditions,  things  and  times  necessary,  etc., 
had  been  fulfilled,  etc.  Breach,  nonpayment  by  either  L.  D.  or  defendant. 
Plea,  *  That  the  said  guarantee  and  promise  in  the  said  count  mentioned  wefe 
in  writing,  and  in  the  words  and  figures  following,  that  is  to  say :  "Gentlemen, 
— ^As  Mr  D.  informs  me  you  require  some  person  to  act  as  guarantee  for  goods 
supplied  to  him  by  you  in  his  business,  I  have  no  objection  to  act  as  such,  and 
for  payment  of  your  account. — ^Yours,  etc.,  H.  T.  Grace.'*  And  that,  except  aa 
aforesaid,  there  was  never  any  guarantee  or  promise  by  the  defendant  to  the 
plaintiffs  in  respect  of  the  matt^  in  that  count  mentioned.'  To  this  plea  the 
plaintiffs  demurred,  on  the  ground  that  it  set  forth  nothing  in  bar  to  the 
seventh  count ;  the  defendant,  on  the  other  hand,  contended  tluLt  the  guarantee 
in  terms  refeired  to  a  past  consideration  only,  and  so  was  void.  Held,  that 
the  guarantee  ought  to  oe  read  as  meaning  '  goods  to  be  supplied,'  and  as  re> 
f erring  to  a  future  and  not  to  a  past  consideration ;  and  by  tne  Court  of  Ex., 
That  u  it  were  ambiguous  in  its  terms,  then  parol  evidence  would  be  admissible 
in  explanation.  Pollock,  G.  B. :  Mercantile  documents  are  not  to  be  looked  at 
aa  strictly  as  lawyers  would  read  a  marriage-settlement,  but  they  should  be 
read  liberally  as  commercial  men  would  read  them,  and,  in  construing  them, 
all  the  surrounding  circumstances  are  entitled  to  be  had  in  evidence,  to  show 
their  meaning. — (/load  and  another  v.  Grace,  5  L.  T.  R.  359.) 

Carrier — Railway, — B.  verbally  sold  to  C.  by  sample,  on  the  29th  December, 
twenty-eiffht  quarters  of  wheat,  to  be  delivered  at  G.'s  mill,  and  sent  it  to  the 
appellanta^  station  at  Brackley  for  that  purpose,  paying  the  carriage  of  it  to 
Birmingham,  and  an  additional  charge  for  its  carriage  by  van  to  the  mill,  about 
two  miles  from  the  Birmingham  station.  The  wheat  was  duly  despatched,  and 
arrived  at  the  Birmingham  station  on  1st  January.  In  consequence  of  C.'a 
want  of  room  on  his  own  premises,  and.  in  pursuance  of  seneral  written  in- 
struetions  from  C,  the  course  of  business  between  him  and  the  appellants  waa 
for  them  not  to  forward  anv  grain  arriving  at  their  station  at  Birmingham  for 
him  until  they  had  advised  him  of  its  arrival,  and  had  received  his  written 
order  to  forwuxl  it ;  but  of  this  usage  and  course  of  business  B.  was  ignorant. 
C.  having  been  duly  informed-  by  the  appellants  of  the  arrival  of  the  wheat, 
and  that  it  remained  at  his  risk,  sent  a  derk  on  the  following  day  to  the 
station,  who  took  a  sample  from  each  of  the  sacks,  and  remarked  that  it  waa 
*  rather  a  roughish  lot;'  but  he  gave  no  order  with  regard  to  it.  Nothing 
further  was  done  by  C,  and  the  wheat  remained  at  the  station  till  the  4th 
March,  without  any  charge  being  made  by  the  appellants  on  C.  for  demurrage 
or  warehousing,  when  B.,  finding  that  C.  refused  to  take  it,  had  it  returned  to 
himself.  The  wheat  having  been  deteriorated  in  value  bjr  remaining  so  long  at 
the  station  undried  in  sacks,  B.  sued  the  appellants  in  the  County  Court,  aa 
carriers,  for  damages  incurred  by  the  breach  of  their  contract  to  d^ver  at  the 
mill,  when  the  judge  directed  the  jury  that  the  appellants  were  liable  to  B.  for 
their  omission  to  deliver  at  C.'s  mill,  and  for  daniaffe  arising  fix»n  the  deterio* 
ration  of  the  wheat  while  in  their  custody,  and  that,  as  between  B.  and  the 
appeUants,  there  had  been  no  delivery  to  the  consignee  so  as  to  terminate  their 
liability,  and  the  jury  found  a  verdict  for  B.  for  %e  fuU  amount.  The  com- 
pany appealed  from  this  decision.  Held,  by  the  Court  of  Ex.,  that  the  judg- 
ment of  the  County  Court  judge,  founded  on  the  notion  that  the  carrier  was 
bound  to  deliver  at  the  mill,  notwithstanding  tJie  order  of  the  consignee  to  the 
contrary,  was  wrong ;  that  the  holding  the  wheat  at  the  station  by  the  appel- 
lants, in  conformity  with  the  previous  general  instmcti(His  of  the  consignee, 
operated  aa  a  delivery  to  the  consignee,  and  the  appdJaats  were  not  bound  to 
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dd&Ter  at  the  mill.  Per  Curiam:  if  a  consignor  direct  goods  to  be  deliTered 
hy  a  carrier  at  a  particolar  place,  there  is  no  contract  to  deliver  at  that  place, 
and  not  elsewhere ;  the  contract  is  to  deliver  at  the  place  named  by  the  con- 
flignor,  unless  the  consignee  shall  direct  otherwise.  A  consi^ee  has  the  right 
to  fix  the  place  of  delivery,  and  may  at  an  v  time  dispense  with  the  contract  to 
deliver  at  a  particular  place,  by  directing  the  delivery  to  be  made  elsewhere.—* 
(Loin/on  and  North -Western  Railway  Company  (appellants)  v.  Bartlett  (re- 
spondent), 5  L.  T.  R.  399.) 

Lavds  Clauses  Goksoudatton  Act,  1845,  sec.  92 — Construction  of—OhUgd" 
tkm  on  Company  to  take  the  whole  Land,  and  not  a  portion, — ^A  railway  company 
reqoired  a  portion  of  a  landholder's  property  for  the  purnoseB  of  their  railway, 
and  gave  him  the  usual  notice  to  that  effect.  The  landowner  was  willing  to 
fr-Q  uis  portion,  if  the  company  would  pay  a  sum  of  L.800  for  it.  The  com- 
pany CQBflidered  this  sum  inhniteiy  beyond  ita  value,  and  proceeded  to  have  a 
valuer  appointed  under  the  compulsory  powers  of  the  Lands  Clauses  Consoli- 
dation Act,  and,  having  executed  the  usual  bond,  paid  the  valuer's  estimate, 
L.150,  into  court.  Before,  however,  the  landholder  was  served  with  the  bond, 
he  made  claim  under  the  92d  section  of  the  Act,  that  he  required  the  company 
to  take  the  whole  of  his  property,  and  not  the  portion  required  by  them,  aeldj 
that  he  might  do  so,  and  clecree  made  that  the  company  were  oound  to  take 
the  whole.  Wood,  V.-C. :  On  the  construction  of  the  92d  section  of  the  Lands 
Glauses  Consolidation  Act,  1845,  it  would  be  most  unreasonable  to  hold  that  the 
plaintiffs,  by  fixing  L.800  as  the  price  for  the  portion  comprised  in  the  notice 
to  treat,  had  precluded  themselves  from  requiring  the  company  to  take  the 
whole.  It  might  well  be  that  a  landholder  might  be  willing  to  retain  the  re- 
mainder in  his  possession,  if  his  price  for  the  part  were  paid  him.  But  when 
JOQ  begin  to  compel  him  to  give  up  that  part,  it  became  a  very  different  thing. 
The  phuntiffs  had  shown  no  delay  whatever,  and  might  reasonably  enough  say, 
*  We  ask  a  very  huge  sum  for  the  portion,  because  the  severance  will  so  greatly 
deteriorate  our  property  as  to  the  remainder,  that  if  you  decline  to  give  us  our 

?ioe  for  the  part,  then  we  shall  require  you  to  take  the  whole.' — (Gardner  r. 
he  Charing  Cross  Railway  Company,  5  L.  T.  R.  418.) 

Yemdor  AMD  }^VECBJiS^Br— Damages, — ^The  defendants'  trostees,  with  power 
of  sale  of  an  estate  in  which  A.  had  a  life -interest,  put  the  estate  up  for  sale  hj 
anctioa,  acting  bond  fide,  and  reasonably  believing  that  A.  would  join  in  tlie 
oonveyanoe  to  the  purchaser.  The  plamtiff  became  the  purchaser,  and  paid 
the  deposit.  Subsequently  A.  refused  to  join  in  the  conveyance,  whereupon 
tibe  defendaats  offered  to  return  the  deposit,  which  the  plaintiff  refused,  claim- 
ing compensation  lor  the  loss  of  the  oargain.  Held  oy  the  Court  of  Q.B. 
^(^ckburn,  C.  J.,  disaentiente),  that  the  plaintiff  was  not  entitled  to  damaf^es 
for  the  kNB  of  the  bargain,  but  only  to  the  return  of  the  deposit  and  costs  of  m- 
vestigating  the  title.— (5£ibe«  v.  Wild  and  others,  5  L.  T.  R.  422.) 

Damages — Master  and  Servant, — ^The  plaintiff  was  hired  by  the  defendants 
to  serve  as  a  third  engineer  on  board  one  of  their  vesflels.  On  the  voyage  he 
was  ordered  by  the  first  engineer  to  assist  in  working  a  winch,  the  handle  of 
which,  in  the  act  of  turning,  flew  off  (owing  to  the  negligence  of  the  first  en- 
gineer in  not  having  it  properly  fastened),  which  caused  the  plaintiff  to  sustain 
serious  injuries.  In  an  action  against  the  owner  of  the  veasel  for  damafes  the 
plaintiff  was  nonsuited,  on  the  ground  that  a  master  was  not  responsible  for 
mjury  done  by  one  servant  to  another  in  respect  of  the  thing  used  or  empbyed, 
mdesi  there  is  a  personal  neglect  traced  to  the  master.  Wmiams,  J. :  I  am  of 
opinion  that  this  direction  is  right.  There  is  no  foundation  for  saying  that 
Donpaoa  (the  chief  engineer)  and  the  plaintiff  were  not  fellow-servants.  Tlie 
rule  has  been,  and  is  now,  part  of  the  taw,  that  the  master  is  not  liable  for  the 
B^Q^igeiioe  of  one  of  his  servants,  by  reason  of  which  a  feUow-servant  sustains 
Then  it  has  been  said  that  the  conduct  of  the  employers  takes  this 
out  of  that  rule ;  but,  to  make  that  out,  there  must  be  some  evidence  to 
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show  that  dae  care  had  not  been  exercised  by  the  master  in  proTiding  poroper 
machinery  and  skilled  workmen,  but  I  see  no  evidence  to  that  effect.----(Sfar Je 
T.  Lindsay  and  others^  5  L.  T.  R.  427.) 

Jonrr-EsTATE  in  Coal-Mines  under  Two  Estates  held  in  Severalty — 
Use  of  Shaft  sunk  in  one  of  the  Estates — Right  to  Participate  in  Profits. — ^Plaintiff 
and  defendant,  beine  each  entitled  in  severalty  in  fee  to  one  of  two  contigaoua 
estates  (excepting  tne  coal-mines  under  such  estates  respectively),  were  also 
owners  of  the  coal  under  both  estates  in  undivided  moieties  as  tenants  in  common. 
For  the  purpose  of  raising  from  under  both  estates  the  coal  to  which  the  plaintiff 
and  defendant  were  entitled  in  common,  a  shaft  waa  sunk  in  the  defendant's 
estate,  and  was  used  for  that  purpose.  Afterwards  the  same  shaft  was  used  lor 
the  purpose  of  raising  througn  and  by  means  of  the  same  the  coal  belonging  to 
adjoining  proprietors.  HeGi  hj  Stuart,  Y.  C,  that  the  plaintiff  was  entitled 
to  participate  in  the  profits  made  by  the  use  of  the  shaft  in  raising  the  adjoining 
coal,  though  the  shart  was  sunk  in  the  defendant's  estate. — iCls^  t.  Cle^^  5 
L.  T.  R.  441.) 

Master  and  Servant — Negligence. — The  plaintiff,  by  thedirection  of  his  master, 
went  with  a  cart  to  defendaiit's  premises  to  receive  a  load  of  cotton ;  another 
cart  was  in  course  of  loading,  which  belonged  to  defendant,  and  was  in  charge 
of  one  of  his  servants,  who  requested  the  plaintiff  to  help  him  to  move  the 
bales  and  to  place  them  in  his  cart,  which  the  plaintiff  did ;  and  whilst  so  occu- 
pied, a  bale  of  cotton,  which  was  being  lowered  by  the  defendant's  servants, 
through  their  negligence  fell  and  injured  the  plaintiff.  There  vras  no  negli- 
gence on  behalf  of  the  plaintiff  or  of  the  defendant's  carter.  Held  by  the  Ex. 
Ch.  (affirming  the  judgment  of  the  Court  below),  that  the  plaintiff  could  not 
maintain  his  action  against  the  defendant  for  such  injury. — {Potter  v.  Faulkner^ 
6  L.  T.  R.  455.) 

Will — Indemnity  Clause. — Will  of  a  testatrix,  made  in  1854,  contained  the 
following  indemnity  clause : — ^  And  I  declare  that  such  trustee  shall  be  answer- 
able only  for  losses  arising  from  his  own  defaults,  and  not  for  involuntary  acts, 
or  for  the  acts  or  defaults  of  his  co- trustees  or  trustee,  and  particularly  that  any 
trustee  who  shall  pay  over  to  his  co-trustee,  or  shall  do  or  concur  in  any  act 
enabling  his  co-trustee  to  receive  any  moneys  for  the  general  purposes  of  my 
wiH,  or  for  any  definite  purpose  authorized  by  my  will,  shaD  not  be  obliged  to 
see  to  the  due  application  thereof,  nor  shall  such  trustee  be  subsequently  ren- 
dered responsible  oy  an  express  notice  or  intimation  of  the  actual  misapplication 
of  the  same  moneys ;  but  this  clause  shall  not  restrict  the  power  of  any  trustee 
to  require  from  his  co-trustee  an  account  of  the  application  of  moneys  in  his 
hands,  or  to  insist  on  his  replacing  moneys  misapplied  by  him.'  There  were 
three  trustees  of  the  will  who  joined  in  signing  and  giving  receipts  for  money 
received  from  two  insurance  offices.  One  of  the  trustees,  with  the  consent  of 
his  co-trustees,  was  allowed  to  retain  the  amount  on  the  representation  that  he 
would  deposit  it  at  a  bank  untQ  an  eligible  investment  could  be  found.  He, 
however,  misappropriated  the  amount.  Cn  bill  filed  seeking  to  make  the  co- 
trustees liable,  held  by  Lord  Westbury,  C.  (affirming  the  decision  of  Stuart, 
V.  C),  that  the  co-trustees  were  protected  by  the  indemnity  clause  contained 
in  the  will.  If  one  trustee  were  so  to  act  as  to  cause  the  inference  that  he 
knew  of  an  intended  or  contemplated  breach  of  trust,  no  indemnity  clause  would 
avail  to  protect  him  from  liabiUty. — (Wilkins  v.  Hogg^  5  L.  T.  R,  467.) 

CoFTRiGHT. — ^An  assignment  of  copyright  made  before  the  statute  5  and  6 
Vict.,  c.  45,  must  be  attested  by  two  witnesses.  Martin,  B. :  In  the  case 
of  Davidson  v.  Bohn  (6  Com.  B.  Rep.  456)  it  is  dearly  laid  down  on  the  con- 
struction of  the  statute  8  Ann,  c.  19,  that  th^re  must  be  a  writing  attested 
by  two  witnesses.  It  seems  to  me  that  the  whole  of  the  judges  in  the  House  of 
Lords  adopted  the  same  view ;  that  they  say  the  matter  had  been  too  long 
decided  to  be  overruled  by  any  new  construction  to  be  put  on  the  Act ;  and  that 
the  judges  are  bound  to  act  upon  it. — (^Cumberland  Y.Copeland^  SI  L.  J.,  Ex.  19») 
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Tbu8T  AMD  Trusiee. — ^An  appointment  of  new  trustees  of  a  chapel  cannot  be 
made  with  a  yiew  of  sabyerting  the  trusts  declared  by  the  deed  of  foundation 
or  of  ousting  the  eestuis  que  trust  from  possession  of  the  estate.  Where,  there- 
fore, tmstees  have  been  appointed  of  a  Baptist  chapel  for  the  purpose  of  obtain- 
ing poaKBBion  for  the  benefit  of  a  seceding  congregation,  the  new  trustees  must 
re-conyey  the  chapel  to  trustees  to  be  appointed  by  the  cestuis  que  tnist. — (New- 
»me  V.  Flowers^  81  L.  J.,  Ch.  Ca.  29.) 

WiXDiNG-UP. — The  holder  of  a  large  number  of  shares  in  a  joint-stock  com- 
pany, for  which  he  had  executed  the  deed,  transferred  them,  m  consideration 
of  a  small  sum  of  money,  to  his  bailiff  (Crocker),  a  man  without  property,  and 
who  earned  wages  of  a  guinea  a  week.  The  consideration-money  was  not  paid. 
The  company  was  ordered  to  be  wound  up,  and  the  name  of  the  transferee  was 
placed  upon  the  list  of  contribntories ;  but  upon  appeal,  the  Master  of  the  Bolls 
ordered  the  name  to  be  removed,  and  that  of  the  original  holder  of  the  shares  to 
be  placed  thereon,  his  Honour  considering  the  transaction  to  be  merely  colour- 
able ;  and  the  Lords  Justices  affirmed  the  decision.  Turner,  L.  J. :  I  think  it 
dear,  as  between  the  appellant  and  Crocker,  that  the  transfer  was  a  mere  colour- 
able transaction ;  and  the  evidence  satisfies  me  that  Crocker  was  a  mere  instru- 
ment of  the  appellant,  attempted  to  be  made  use  of  by  him  as  a  shield  against 
the  compsny^s  claims  on  him.  As  to  the  rieht  of  the  appellant  to  make  the 
transfer,  it  may  be  admitted  that  he  had  a  rignt  to  transfer  to  whomsoever  he 
pleased,  even  to  a  beggar ;  but  his  right  to  do  so  could  not  give  validity  to  the 
transfer  if  it  was  fraudulent. — (Ex  parte  Budd,  in  re  the  Electric  Telegraph  Co. 
of  Ireland,  31  L.  J.,  Ch.  Ca.  4.) 

Specifig  Pekfobmance. — It  is  against  public  policy  to  compromise  a  suit  for 
a  divorce ;  and  the  Court  of  Chancery  will  not  entertain  a  biD  for  specific  per- 
fannanoe  of  a  contract  founded  on  such  compromise.  Wood,  V.  C. :  This 
Coort  could  not  be  made  ancillary  to  any  proceeding  by  which  the  plaintiff 
would  be  enabled  to  pocket  the  price  of  his  own  shame.  It  must  be  assumed 
against  the  plaintiff  that  he  did  not  proceed  with  his  suit  in  the  Divorce  Court 
because  he  did  not  feel  confident  of  the  result ;  for  though  he  stated  in  the  bill 
that  he  could  have  proved  the  adultery,  he  could  not  say  that  he  would  have 
obtained  a  divorce. — (jGipps  v.  Hume,  31  L.  J.,  Ch.  Ca.  37.) 

Desebtion. — ^A.  married  a  woman^  and,  after  cohabiting  with  her  at  her  father's 
house  for  some  weeks,  left  her.  At  his  request  she  imortlv  idfterwards  went 
to  him,  and  remained  with  him  for  two  or  tiiree  days.  He  then  sent  her  back 
to  her  father,  sayiuj^p  that  he  could  not  support  her.  After  the  lapse  of  eighteen 
months,  during  which  she  did  not  hear  from  him,  he  went  to  her  father's  house, 
and  asked  to  be  allowed  to  see  her.  Her  father  refused  to  allow  him  to  have 
any  communication  with  her  until  he  should  be  in  a  condition  to  support  her. 
He  then  left,  and  never  returned,  or  asked  her  to  return  to  him.  Q^«re, 
whether  these  facts  established  a  case  of  desertion.  Sir  C.  Cresswell :  If  there 
had  been  a  clear  case  of  desertion  previous  to  the  respondent's  interview  with 
his  wife's  father,  the  case  might  have  assumed  a  different  aspect ;  but  as  it 
stands,  I  entertain  great  doubts. — {Harris  v.  Harris,  81  L.  J.,  Pr.  &  Mat.  6.) 

Arbitratign. — ^After  an  arbitrator  had  made  his  award,  one  of  the  parties 
diaoovered  that  the  award  had  been  drawn  up  by  the  person  who  had  acted  as 
attorney  and  advocate  for  the  other  party  in  the  reference,  and  that  this  person 
had  also  advised  the  arbitrator  juivately  in  the  matter  of  the  award.  This  was 
admitted  by  the  arbitrator ;  bat  he  positively  denied  that  he  had  done  more 
than  consult  the  attorney,  who  was  his  own  ordinary  professional  adviser,  as  to 
the  form  of  the  award,  or  that  his  decision  was  in  any  way  influenced  thereby. 
Under  these  dicumstances,  the  affidavits  in  exculpation  of  the  arbitrator  being 
very  strong,  the  Court  refused  to  set  aside  the  award.  Erie,  C.  J. :  I  express 
the  tmst  tBat  such  a  proceeding  wiU  not  hereafter  be  resorted  to,  for  it  is  open 
to  aD  the  impatations  and  all  l£e  perils  to  the  award  which  have  been  preued 
npoo  lis :  but  in  the  present  instance  we  do  not  feel  ourselves  justified  in  saying 
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that  ihe  award  should  be  set  aside. — (/n  re  Underwood  and  the  Bedford  and 
Cambridge  Bail  Co.,  81  L.  J.,  C.  P.  10.) 

Alimony. — ^The  rule  of  the  Ecclesiastical  Courts  as  to  the  amount  of  per- 
manent alimony  awarded  to  a  wife  who  had  obtained  a  diyorce  h  mensd  et  thoro^ 
furnishes  no  guide  for  the  exercise  of  the  discretion  of  the  Court  in  determining 
what  provision  should  be  made  by  a  husband  for  a  wife  who  has  obtained  a 
decree  of  dissolution  of  marria^.  Sir  C.  Cresswell :  The  principles  by  which 
the  Court  of  Diyorce  and  Matnmonial  Causes  will  be  guided  in  exercising  that 
discretion  are,  that  the  wife  having  by  her  husband's  misconduct  been  deprived 
of  her  position,  she  ought  not  to  purchase  redress  at  the  cost  of  being  left 
destitute ;  that  it  would  be  impolitic  to  give  a  wife  any  great  pecuniary  interest 
in  obtaining  a  dissolution  of  the  marriage  tie ;  and  that  such  provision  should 
be  payable  only  so  long  as  the  wife  remains  chaste  and  unmarried. — {Fisher  v. 
Fisker,  81  L.  J.,  Pr.  &  Mat.  1.) 

NEOuaENCE. — On  the  trial  of  an  action  against  a  railway  company  for  an 
injury  to  plaintiff's  property,  caused  by  the  emission  of  sparks  from  one  of  the 
company's  locomotive  engines,  owing  to  the  negligence  of  the  company,  the 
judge,  after  telling  the  jury  that  the  evidence  for  the  company  was  extremely 
powerful  to  show  that  the  engine  was  of  the  best  known  construction,  but  that 
the  evidence  of  plaintiff's  witnesses  was  that  in  their  opinion  the  risk  of  causing 
mischief  by  sparks  from  the  engine  in  question  was  not  improbable,  and  that 
the  engine  was  so  constructed  as  to  be  dangerous  without  precaution  of  some 
kind,  left  it  to  the  jury  to  decide  whether  any  other  precaution  could  be  reason- 
ably required  from  the  company.  Direction  sustained.  Erie,  C.  J. :  As  it  ap* 
pears  to  us  that  there  was  a  conflict  of  testimony  upon  a  question  of  d^ree,  which 
was  necessarily  for  the  jury,  to  which  the  learned  judge  left  aU  the  questions 
raised  before  him  with  clear  discrimination  and  sound  judgment,  the  ziile  most 
be  refused. — {Freemantle  v.  London  and  N,-  W.  Rtf.  Co.,  81  L.  J.,  C.  P.  12.) 

Charteb-partt. — A  charter-party  contained  the  usual  clause — *"  To  be  loaded 
with  usual  despatch.'  In  consequence  of  a  sudden  frost,  the  loading  of  the 
plaintiff's  vessel  with  coal  was  oelayed  for  8*4  days.  It  was  proved  that,  if 
loaded  with  usual  despatch,  it  would  have  taken  five  days,  being  at  the  rate  of 
20  tons  a  day.  The  Uourt  sustained  a  direction  to  the  Juiy,  to  the  effect  that 
the  circumstance  of  the  navigation  of  the  canal,  by  whicn  the  coal  shoidd  have 
arrived,  having  been  stopped  by  the  frost,  and  the  defendant  thereby  prevented 
from  completing  the  cargo  at  the  rate  of  20  tons  a  day,  was  no  answer  to  the 
action. — {Reason  v.  Pearson,  2  Nov.  1861,  31  L.  J.,  Ex.  1.) 

Sale. — Defendant,  a  hop-merchant,  entered  into  a  contract  with  plaintiff, 
who  was  a  hop-grower,  for  the  purchase  of  hops  by  sample.  Inasmuch  as 
defendant  could  not  sell  hops  to  his  customers  if  sulphur  had  been  used  in  their 
growth,  he  inquired  of  plaintiff,  at  the  time  of  making  such  contract,  if  sulphur 
had  been  so  used,  and  plaintiff  stated  that  it  had  not,  and  thereupon  the  con- 
tract was  made.  .Plaintiff  knew  of  the  objection  by  hop -merchants  to  sulphured 
hops,  and  defendant  would  not  have  bought  the  hops  if  he  had  been  aware  that 
smphur  had,  in  fact,  been  used.  It  was  held,  the  contract  was  conditional  on 
sulphur  not  having  been  used  in  the  growth  of  the  hops;  and  that  if  sulphur 
had  been  so  used,  defendant  was  at  liberty  to  reject  the  hope,  althooch  they 
corresponded  with  the  sample  by  which  they  had  been  sold.  Erie,  C.  J. :  The 
nnderstanding  that  no  sulphur  had  been  used  was  a  preliminary  stipulation,  and 
if  it  had  not  been  given  the  defendant  would  not  have  gone  on  with  the  treaty 
which  resulted  in  Uie  sale.  It  wotdd  be  contrary  to  the  intention  enaroBsed  hj 
the  stipulation,  that  the  contract  should  remain  vaHd  if  sulphur  had  been  uaedL 
If  the  parties  so  intend,  Ihe  «de  may  either  be  absolute,  with  a  warranty  super- 
added, or  the  sale  may  be  conditional,  to  be  null  if  the  wananty  is  broken ;  and 
upon  this  statement  of  facts  the  intention  appears  to  have  be^  that  the  sale 
should  be  niUl  if  sulphur  had  been  ufled.--(5aiiiiermaR  v.  1/ffhUe,  31  L.  J.,  C. 
P.  28.) 
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Easememt. — The  warehonBe  of  plaintdfiia,  which  had  ancient  windows,  having 
been  burnt  down,  was  rebuilt  by  them.  In  the  new  warehouse  tiie  windows 
were  placed  in  different  situations,  were  of  different  aizes,  and  altogether  occu- 
pied more  space  than  the  windows  of  the  old  building.  Some  parte  of  some  of 
the  new  windows  coincided  with  some  parts  of  the  old ;  but  a  greater  portion  of 
ihe  okL  and  new  windows  did  not  coincide.  Defendants,  who  had  premises  on 
the  other  side  of  the  street,  raised  their  house,  and  so  obstructed  the  access  of 
li^t  to  the  new  windows.  They  could  not  have  obstructed  the  passage  of  light 
to  such  portions  of  the  windows  as  were  new,  without  at  the  same  time 
obstracting  its  passage  to  such  portions  of  the  new  windows  as  were  in  the  sites 
of  the  old  windows.  It  was  held  by  the  Exchequer  Chamber,  affirming  the 
judgment  of  the  Court  of  C.  P.,  that  plaintiffs,  under  these  circumstances,  could 
not  TOj^infAJn  an  action  against  def enoants  for  obstructing  the  passage  of  light 
to  their  warehouse  windows,  as  no  one  of  the  existing  windows  substantiS^ 
corresponded  with  any  of  the  ancient  lights.  Channell,  B.,  and  Blackburn,  J. :  It 
was  not  necessary  in  the  present  case  to  decide  whether  there  is  a  right  to  block 
up  a  new  window,  if  it  cannot  be  done  without  also  blocking  up  an  ancient  un- 
altered one.^{^Hutchuuon  v.  Copestake^  31  L.  J.,  C.  P*  19.) 

Witness. — In  order  that  a  party  producing  a  witness  may  be  allowed  to  give 
in  evidence,  under  the  22d  section  of  the  Common  Law  Procedure  Act,  1854,  a 
written  statement  of  the  witness  as  being  inconsistent  with  his  present  state-* 
ment,  it  is  not  necessary  that  the  two  statements  should  be  directly  or  absolutely 
at  variance.  Cockbum,  C.  J. :  We  are  all  agreed  that  it  would  be  to  frustrate 
a  very  valuable  enactment,  if  we  were  to  say  that  a  series  of  letters  was  not 
adznismble  to  show  that  the  witness  had  previously  made  a  statement  inconsistent 
with  the  evidence  given  by  him  at  the  trial.  I  doubt  whether  even,  independ- 
ently of  the  statute,  the  evidence  would  not  have  been  admissible. — (Jackson  v. 
Thomason,  31  L.  J.,  Q.  B.  11.) 

Devise. — ^Testator,  after  leaving  certain  legacies,  devised  as  follows :  '  As  to 
my  real  estate,  if  my  daughter  dies  before  she  arrives  at  lawful  age,  or  have  no 
lawful  issue,  then  I  leave  my  real  and  all  my  other  property  to  J.  J.  and  D.  H., 
equal  between  them;  but  in  case  my  daughter  shall  have  lawful  issue,  then  I 
loLve  the  whole  of  my  projperty,  real  and  persoiial,  to  her  and  her  heirs.*  It 
was  held  by  a  majority  of  the  Court  of  Exchequer  Chamber,  that  J.  J.  and 
D.  H.  would  take  under  the  will  only  in  the  event  of  the  daughter  dying  under 
age  and  having  no  children ;  and  that  they  took  nothing,  as  &e  daughter  lived 
to  be  twenty-one,  though  she  never  had  any  child.  Per  Curiam:  The  expression 
which  raises  this  question,  expresses  affirmatively  that  if  the  daughter  has  issue 
she  is  to  take.  It  does  not  n^;ative  that  she  is  .to  take  if  she  lives  to  be  of  full 
age.  We  read  the  will  as  expressing  this :  If  my  daughter  dies  under  age,  and 
have  no  lawful  issue,  my  brother  and  D.  shall  take  ;  but  I  declare  that,  at  all 
events,  my  daughter  is  to  have  the  property  if  she  have  issue,  whether  she  live 
to  be  of  lawful  age  or  not. — (Johnson  v.  Simcox^  31  L.  J.,  Ex.  38.) 

Contract. — Declaration,  after  stating  an  agreement,  by  which  plaintiff 
agreed  to  sell  and  transfer  to  defendant  the  lease  of  a  certain  farm,  subject  to 
htf  being  approved  of  as  tenant  by  S.,  and  on  the  terms  of  defendant  paying 
down  to  plamtiff  the  sum  of  L.500  as  a  deposit,  and  completing  the  purchase 
by  a  day  then  named,  alleged  that,  in  consideration  that  plaintiff  would  dis- 
pense with  the  payment  down  of  the  L.500,  and  take  an  I  0  U  of  defendant 
lor  that  sum,  defendant  promised  that  he  would  pay  plaintiff  the  sum  of  L.500 
as  soon  as  he  could  write  to  his  banker  at  B.,  and  mrocure  such  banker  to  remit 
the  same.  Breach,  non-payment  of  such  L.500.  Pleas — ^Fifth,  that  before  de-«- 
f endant  could  proc^ire  his  said  banker  to  remit  as  alleged,  defendant  was  disap- 
proved of  as  tenant  by  S.  Sixth,  on  equitable  grounds,  that  beforeT  demand  by 
I^aintiff  of  nayment  of  the  1 0  IT,  defendant  was  disapproved  of  as  tenant  by  S., 
and  plaintin  rendered  thereby  unable  to  transfer  the  lease  to  defendant.  Replica- 
tion to  tbe  sixth  plea — ^That  before  any  disapproval  of  S.  as  in  that  plea  mentioned^ 
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defendant  applied  to  S.  to  aooept  him  as  sach  tenant,  and  that  afterwards,  and 
befcffe  any  such  disapproyal,  ddPendant  withdrew  such  application,  and  declined 
to  S.  to  be  accepted  as  such  tenant,  and  by  defendant's  own  act,  and  without 
any  default  of  plaintiff,  procured  S.  to  disapproYe  of  him  as  tenant.  The  fifth 
plea  was  held  a  good  answer  to  pLiintiff's  daim.  Per  CSiriam :  The  sixth  plea 
was  bad,  as  it  confessed  a  breach  of  the  contract,  entitling  plaintiff  to  the  use 
of  the  L.500  until  the  time  for  the  completion  of  the  purchase,  and  did  not 
show  that  a  court  of  equity  would  restrain  plaintiff  from  proceeding  in  respect 
of  such  breach.  But  the  replication  was  a  good  answer  to  such  plea,  as  it  showed 
that  the  disapproval  of  S.  was  procured  by  the  act  of  defendant  himself. — {Davit 
▼.  NisbeU,  31  L.  J.,  C.  P.  6.) 

Justice  of  the  Peace. — Declaratbn  that  defendants  were  Justices  of  the 
Peace  in  and  for  the  county  of  D. ;  that  plaintiffs  were  rated  to  a  certain  church- 
rate,  the  validity  of  which  said  rate  was,  at  the  time  of  the  making  thereof,  and 
from  thence  hitherto  had  been  and  still  was  disputed  by  plaintiffs :  that  plain- 
tiffs were  summoned  to  answer  a  complaint  that  they  had  refused  to  pay  the 
rate ;  liiat  they  attended  before  defendants ;  that  at  the  hearing,  plaintiffiB,  in- 
tending to  dispute  the  validity  of  the  rate,  gave  defendants  notice  that  they 
dispute  the  validity  oi  the  rate,  and  required  defendants  to  forbear  from  and 
not  to  give  iudgment  in  respect  of  the  matter  of  the  complaint ;  that  no  evi- 
dence was  given  that  they  did  not  in  fact  or  in  good  faith  dispute  the  validity 
of  the  rate,  or  that  they  did  not  in  sood  faith  give  such  notice  to  defendimts  as 
aforesaid ;  that  defendants  proceeded  to  give  and  did  then  give  judgment, 
and  did  then  make  an  order  upon  plaintiffs  for  payment  of  the  rate ;  that 
the  said  order  was  afterwards  removed  by  certiorari^  and  quashed  before  tke 
commencement  of  this  suit ;  that  defendants,  before  the  said  order  was  quashe^ 
issued  their  warrant  to  make  a  distress  of  the  goods  and  chattels  of  plidn- 
ti£b ;  that  by  virtue  of  the  said  warrant  the  goods  of  plaintiffs  were  seized  and 
distrained  ;  whereby,  etc.     Upon  demurrer  to  this  dechration,  it  was  held,  that 
it  sufficiently  appeared  that  defendants  had  acted  without  jurisdiction,  and 
therefore  that  the  declaration  was  good,  although  it  contained  no  allegation  that 
defendants  had  acted  maliciously  and  without  reasonable  and  probable  cause. 
Wightman,  J. :  It  must  be  taken  that  the  objections  were  made  bona  fide;  and 
that  the  defendants  knew  that  they  had  no  jurisdiction  ;  that  they  were  pro- 
ceeding against  the  plaintiffs,  notwithstanding  there  was  a  bona  fide  dispute. 
They  £ui  no  jurisdiction  to  act  as  they  have  done ;  the  proceeding  may  be  teken 
as  coram  non  judice  ;  and  the  declaration  is  sufficient,  though  it  contains  no  alle- 
gation that  the  act  was  done  maliciously  and  without  reasonable  and  probable 
cause. — (Pease  v.  Chaytor^  31  L.  J.,  M.  Ca.  1.) 

Larceny. — ^The  prosecutor,  who  had  lodged  at  the  house  of  the  prisoner's 
husband,  on  going  awav  to  work  at  a  distance,  left  his  box  with  money  in  it, 
locked  up,  in  charge  of  the  prisoner,  who  promised  to  take  care  of  it,  and  he 
gave  her  Uie  key.  Durins  nis  absence  she  opened  the  box  and  fraudulently 
took  Uie  money.  Her  husband  never  interfered  with  her  in  any  arrangements 
she  made  with  her  lodgers,  and  he  had  nothing  whatever  to  do  with  the  trans- 
action with  the  prosecutor,  imd  was  whoUv  innocent.  On  an  indictment  chaif;in^ 
her  with  larceny  as  a  bailee,  under  20  and  21  Vict.,  c.  154,  sec.  4,  and  also  with  a 
luceny  at  common  law,  it  was  held  that  if  she  was  a  bailee,  she  might  be  con- 
victed on  the  first^count ;  if  not  a  bailee,  on  the  second  count.  PoUock,  C.  B.,  and 
Martin,  B. :  Although  she  could  not  enter  into  a  contract  of  bailment,  being  a 
married  woman,  she  might,  nevertheless,  become  a  bailee,  within  the  meaning 
of  tiie  above-mentioned  statute,  by  license. — (iS.  v.  Rohson^  31  L.  J.,  M.  Ca, 
22.) 
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ON  THE  LAW  OF  POSTPONED  VESTING. 
{Continued  from  page  67.) 

CHAP.  IV. — OF  POSTPONEMENT  OF  PAYMENT  TILL  MAJORITY 

OB  MABRIAGE. 

Next  to  the  institntion  of  liferents,  there  is  no  class  of  testamentary 
purposes  more  fertile  in  questions  of  vesting,  than  the  direction  so 
common  in  family  settlements^  to  postpone  payment  of  children's 
proTiaions  antil  their  arrival  at  complete  majority.  The  chief  diffi- 
culty in  this  class  of  cases  consists  in  ascertaining  whether  the 
lettotor  intended  to  postpone  the  period  of  division  to  an  uncertain 
period,  contingent  upon  the  arrival  of  the  children  at  majority, 
separately  or  collectively ;  or  whether,  on  the  other  hand,  he  meant 
to  create  an  absolute  vested  interest  emerging  on  bis  death,  quali- 
fied only  by  provisions  for  securing  the  fund,  and  protecting  it 
against  the  results  of  accident  or  improvidence  during  the  period  of 
iioiiage» 

Among  the  innumerable  cases  which  have  arisen  upon  the  con- 
struction of  settlements  regulating  the  rights  of  children  during 
minority,  there  are  many  which,  though  involving  specialties  in  the 
character  of  the  interest  given,  do  not  materially  affect  the  vesting 
oF  the  provisions.  Thus  it  is  a  frequent  condition  in  testamentary 
settlements,  that  the  shares  of  daughters  shall  be  payable  at  mar- 
riage {ft  majority,  whichever  shall  first  happen ;  as  in  WellwoocTs 
Tr$.  V.  BomoM  (31  June  1851, 13  D.  1211),  where  the  settlement  of 
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an  estate  was  made  contiDgent  on  the  marriage  of  a  daughter  with 
consent  of  trustees. 

In  other  cases  the  testator  names  a  period  of  life  different  fix)m 
that  of  legal  majority^  as  the  term  at  which  payment  shall  be  made^ 
and  which  has  accordingly  been  termed  conventional  majority,  as 
in  the  cases  of  Blackwood  v.  Dykes  (26  Feb.  1833,  US.  443),  where 
trustees  were  directed  to  hold  heritable  property  for  behoof  of  the 
testator^s  son,  until  he  should  arrive  at  the  age  of  25  years,  when 
they  were  to  convey  the  property  to  him ;  and  Reid  v.  Coates  (10 
March  1809,  F.  C),  where  a  residue  was  made  payable  to  the  heir 
on  his  attaining  the  age  of  27.  In  other  cases  the  period  of  division 
has  been  fixed  with  reference  to  the  age  of  one  of  the  children  of 
the  family ;  as,  for  example,  on  the  youngest  child  attaining  ma- 
jority {Scheniman  v.  Wihon^  25  June  1828,  6  S.  1019),  or  the  age 
of  18  {Clark  v.  Paterson,  5  Dec.  1851,  14  D.  141),  or  the  age  of  36 
{Broun  y.  Campbell,  16  March  1855,  17  D.  759).  It  is  scarcely 
necessary  to  remark,  that  the  substitution  of  a  conventional  term  in 
place  of  the  legal  age  of  majority  is  of  no  importance  as  an  element 
in  the  determination  of  questions  as  to  suspension. 

There  is  another  element  which  may  generally  be  disregarded 
wherever  minority  is  the  occasion  of  postponement.  We  refer  to 
the  circumstance  of  a  liferent  being  interposed,  and  thereby  causing 
a  further  postponement  of  the  period  of  division.  The  observations 
which  have  already  been  made  regarding  the  effect  of  postponement 
to  a  time  certain,  relieve  us  from  the  necessity  of  proving  that  a 
clause  merely  postponing  payment  during  the  currency  of  a  life 
interest,  unaccompanied  by  a  limitation  to  survivors  or  other  contin- 
gent destination,  does  not  per  se  suspend  the  vesting  of  the  bene- 
ficial interest.  Accordingly,  if  the  period  appointed  for  payment  is 
dependent  both  upon  the  expiry  of  a  liferent  and  the  attainment  of 
majority,  and  if  there  is  such  contingency  in  the  destination  as  will 
necessitate  a  suspension  of  vesting  during  minority  only,  the  suc- 
cession will  vest  at  majority.  The  expiry  of  the  liferent  during  the 
minority  of  the  fiar  will  not  accelerate  the  vesting  of  the  succession, 
nor  will  the  continuance  of  the  liferent  after  the  beneficiaries  are 
major  prevent  the  acquisition  of  a  vested  interest  {Matthew  v.  Scotty 
21  Feb.  1844,  6  D.  722).  If,  however,  the  contingent  destinations 
are  intended  to  cover  the  event  of  a  failure,  either  during  minority 
or  the  subsistence  of  the  liferent,  the  vesting  will  necessarily  be 
deferred  until  the  exhaustion  of  both  the  periods  of  contingency. 


ON  THE  LAW  OF  POSTPONED  VESTING.  113 

In  a  systematic  exposition  of  the  law,  it  is  more  conducive  to  clear- 
ness to  consider  each  ground  of  postponement  separately.  But  in 
practice  it  will  be  found  that,  as  the  presumption  for  the  suspension 
of  vestrng  is  much  stronger  in  the  case  of  a  condition  by  which  pay- 
ment is  made  contingent  on  the  attainment  of  majority,  than  in  the 
case  of  a  mere  suspension  for  the  benefit  of  a  liferenter,  the  con- 
struction of  the  provision  with  reference  to  vesting  is  virtually  de- 
termined by  the  former  element. 

It  was  at  one  time  maintained  that  the  maxim  of  the  civil  law, 
dies  incerttis  pro  conditione  habetuvy  applicable  in  its  original  accep- 
tation to  matters  of  contract,  ought  to  be  applied  inflexibly  to  the 
interpretation  of  clauses  postponing  payment  in  deeds  of  settlement. 
A  rigorous  extension  of  the  maxim  would  doubtless  have  relieved  the 
Court  from  all  difficulty  in  dealing  with  the  class  of  cases  under  con- 
sideration. Kights  emerging  at  majority  or  marriage  being  affected 
with  a  radical  uncertainty  as  to  whether  the  beneficiary  shall  ever 
attain  the  status  upon  which  payment  is  made  dependent,  it  would 
follow,  if  effect  were  given  to  the  maxim,  that  in  every  family  settle- 
ment making  provision  for  the  care  of  the  property  of  minors,  the 
period  of  vesting  must  be  coincident  with  the  period  of  division.  It 
will  be  seen  that  this  is,  in  fact,  the  rule  of  construction  applied  to 
general  and  special  legacies,  as  well  as  specific  provisions  of  heritable 
property.  But  in  the  case  of  destinations  of  residue  it  was  seen  that 
the  strict  application  of  the  maxim  would  lead  to  injustice ;  because, 
unless  the  settlement  provided  in  express  terms  for  the  contingency 
of  failure  during  the  period  of  minority,  the  effect  was,  that  the 
residuary  interest  would  in  that  event  fall  as  a  lapsed  succession  to 
the  next  of  kin,  instead  of  devolving,  as  the  settler  probably  in- 
tended, upon  the  heirs  of  the  residuary  legatee  or  his  surviving  co- 
legatees.  Naturally,  therefore,  the  leaning  of  the  Court  has  been 
in  fiatvour  of  the  principle  of  vesting  a  morte  testatoris.  It  has  accord- 
ingly been  laid  down,  without  derogating  from  the  authority  due  to 
the  rule  as  to  dies  incertus^  as  presumptive  of  postponed  vesting, 
that  slight  evidence  of  a  contrary  intention  on  the  part  of  the 
testator  shall  suffice  to  overcome  the  presumption,  and  fix  the  period 
of  vesting  as  at  his  death. 

In  the  farther  elucidation  of  the  subject,  it  will  be  convenient  to 
clattify  the  cases  with  reference  to  the  character  of  the  interests  the 
postponement  of  which  is  in  question. 
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Section  1.  Cctse  of  a  I\>atp(med  Bmduary  Inieresty  either  (1)  withaui 
a  Contingent  Destination^  or  (2)  toith  a  Destination  over  or  clause 
of  Survivorship. 

1.  In  the  decided  cases  falling  ander  the  first  division  of  this 
aectioo,  the  element  of  intention  does  not  appear  to  have  received 
much  attention.  The  leading  authority  is  Torrie  v.  The  Kin^e 
Remembrancer  (31  May  1832,  10  S.  597).  The  testator  had  ap- 
pointed the  residue  of  his  heritable  and  moveable  estate  to  be  paid 
over  to  his  two  natural  children,  ^  equally  betwixt  them,  share  and 
share  alike,  and  their  heirs  and  assignees^  the  provisions  being 
declared  'not  to  be  payable  until  they  shall  respectively  attain 
the  age  of  majority  or  be  married.''  Both  children  survived ;  one 
died  a  minor.  No  provision  was  made  for  the  application  of  the 
accruing  interest.  This  fact,  coupled  with  the  conditional  institaiiou 
of  heirs,  was  supposed  to  be  so  manifestly  suspensive  of  vesting 
(see  Bell  v.  Cheape^  21  May  1845,  7  D.  614),  that  the  point  was 
conceded,  and  the  argument  for  the  surviving  residuary  legatee 
rested  on  the  doctrine  of  the  jus  accrescendi  in  joint  destinations. 
But  the  Court  were  clear  that  this  was  not  a  joint  destination,  and 
accordingly  preferred  the  testator^s  next  of  kin  to  the  lapsed  share. 
However,  in  Claries  Exrs.  v.  Paierson  (5  Dec.  1851, 14  D.  141),  a 
destination  to  heirs  and  assignees  of  the  residuary  legatees  was  held 
to  be  a  clear  indication  of  intention  that  the  shares  shxmld  vest 
a  morte*  Here  the  trustees  were  directed  to  'pay  or  apply'  the 
residue  amongst  the  children  nominatim  and  nascUiirif  '  th^  heirs 
and  assignees,  share  and  share  alike,'  when  the  younger  child  had 
attained  the  age  of  18  ;  and  this  direction  was  followed  by  a  clause 
of  survivorship,  to  be  operative  in  the  event  of  any  of  the  children 
^  dying  intestate,  and  without  heirs  of  their  bodies,  before  receiving 
payment.'  One  of  the  daughters  having  died  before  the  period  of 
payment,  after  surviving  the  testator,  the  Court  held  that  her  share 
had  vested  in  her  husband,  as  legal  assignee^  under  the  destination 
to  heirs  and  assignees.  ^  I  apprehend,'  said  Lord  Fullerton,  ^  that 
when  a  legacy  is  so  granted  that  the  legatee  has  the  power  of 
testing  upon  it,  or  assigning  it,  to  all  intents  and  purposes  that 
legacy  vests,  unless  there  is  the  strongest  evidence  of  an  intention 
that  it  shall  not  vest.  All  that  we  have  here  is  a  postponed  term  of 
payment,  coupled  with  these  considerations — that  there  is  a  power 
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of  assigning  and  a  power  of  testing'  (14  D.  145 ;  see  also  QueerCs 
Remembrancer  v.  DougaU^  12  Feb.  1841,  8  D.  548). 

Where  there  are  elements  of  trne  contingency  in  the  destination, 
in  addition  to  the  postponement  of  payment,  the  vesting  will  be 
suspended  daring  the  subsistence  of  the  contingent  interest.  This 
principle  is  illustrated  by  a  recent  case^  in  which  trustees  were 
directed  to  divide  the  succession  on  the  youngest  daughter  attaining 
majority,  subject  to  a  proviso,  that  if  any  of  the  children  succeeded 
to  property  exceeding  by  L.3000  the  value  of  his  share,  such  share 
should  be  divided  amongst  the  survivors.  The  Court  ruled  that  the 
shares  coiild  not  veet  a  morte  tesiatorisy  except  subject  to  the  con- 
dition of  forfeiture  in  the  event  of  the  beneficiary  succeeding  to  other 
property  (^Cunningham  v.  Cunningham^  6  July  1858,  20  D.  1214). 

2.  That  a  destination  over,  either  to  the  surviving  legatees  or  to 
a  third  party,  is  suspensive  of  vesting,  is  a  proposition  so  firmly  fixed 
in  our  practice,  that  it  becomes  unnecessary  in  this  place  to  enter 
upon  a  review  of  the  cases  in  which  it  has  been  recognised ;  more 
especially  since,  in  the  case  of  payment  being  at  the  same  time  post- 
poned to  majority  (where  the  concurrence  of  two  separate  elements 
of  contingency  was  involved),  it  was  felt  to  be  hopeless  to  struggle 
against  the  application  of  the  rule.  It  may  be  sufficient  to  mention 
that,  in  the  following  instances  of  a  residuary  destination  to  children 
in  shares  payable  at  majority,  with  a  destination  over,  the  vesting  was 
held  to  be  suspended  till  the  period  of  payment, — viz.,  in  Stetoarfe 
Tn.  V.  Stewart  (17  July  1851, 13  D.  1387),  where  there  was  a  con- 
tingent rennainder  to  the  settlor's  brother  in  the  event  of  there  being 
no  children  surviving  the  period  of  payment ;  in  the  case  of  Black- 
wood  V.  Dykes  (26  Feb.  1833,  US.  443),  where  the  trust  was  for 
conveyance  to  a  second  son  at  the  age  of  25,  with  remainder  in  the 
event  of  his  death  before  attaining  actual  possession  of  the  estates 
to  his  issue,  whom  failing,  to  the  testator^s  heirs  and  assignees  what- 
soever; and  in  Wright  v  Ogilvie  (9  July  1840,  2  D.  1357),  where 
there  was  a  contingent  destination  in  the  event  of  failure  of  children 
to  a  widow  in  alimentary  liferent,  with  remainder  to  the  testator^s 
assignees,  and  a  destination  over.  The  same  rule  was  applied  in 
the  case  of  Ogilvie  v.  Cuming  (27  Jan.  1852,  14  D.  363),  to  a 
destination  of  the  residue  of  heritable  and  moveable  estate,  with  this 
*  variatioDy  that,  the  institute  having  died  after  majority^  but  before 
leoeivisg  possession  of  the  estates,  the  Court  preferred  the  next  heir 
sobstituto  \Q  the  institute's  legal  representatives,  on  the  ground  that 
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the  words  of  the  destination  imported  a  proper  substitution.  In  the 
following  cases,  the  residue  was  given  to  a  plurality  of  persons,  with 
the  benefit  of  survivorship ;  and  the  vesting  was  in  every  instance 
held  to  be  postponed  till  the  period  of  payment,  from  the  necessity 
of  preserving  the  contingent  interest  of  the  survivors  unimpaired,-— > 
viz.,  in  Greig  v.  Johnston  (1  July  1833,  6  W.  and  S.  406,  affirming 
9  S.  806),  and  in  Campbell  v.  Reid  (12  June  1840,  2  D.  1084), 
where,  however,  the  yearly  interest  for  each  term  was  held  to  belong 
to  the  children  surviving  such  term,  as  it  accrued ;  and,  finally,  in 
the  case  of  Walker  v.  Park  (20  Jan.  1859,  21  D.  286),  where  a 
clause  of  survivorship  was  found  to  have  the  efiect  of  suspending 
the  vesting,  notwithstanding  the  direction  to  employ  the  annual 
proceeds  of  the  estate  in  the  maintenance  and  education  of  the 
beneficiaries. 

However,  it  was  laid  down  in  two  recent  cases,  that  a  general 
destination  to  the  testator's  children,  payable  to  the  survivors  at  a 
period  fixed  with  reference  to  the  majority  of  the  children,  vests  in 
them  as  a  class  from  the  time  of  the  testator^s  death.  Although, 
therefore,  the  interests  of  the  individual  children  cannot  be  said  to 
vest  a  mortey  on  account  of  the  uncertainty  as  to  the  extent  of  the 
interest,  yet  if  that  uncertainty  should  be  removed  by  the  death  of 
all  the  children  eacept  one^  before  the  period  of  division,  there  is  no 
longer  any  obstacle  to  prevent  the  complete  vesting  of  the  succession 
in  the  last  survivor.  This  is  the  import  of  the  cases  of  CcUtanach 
V.  Thorn's  Exrs.  (2  July  1858, 20  D.  1206, 1st  Div.),  where  the  suc- 
cession was  given  to  the  only  child  and  heir  of  the  last  survivor^  who 
had  died  in  minority ;  and  Maitland^s  Trs.  v.  M^Dermaid  (15  March 
1861,  23  D.  732,  2d  Div.),  where  the  residue  was  given  to  the 
testamentary  heir  of  the  last  survivor,  dying  in  minority,  in  prefer- 
ence to  the  truster's  next  of  kin.  The  Lord  J.-C.  Inglis  observed, 
'  It  is  beyond  all  doubt  that  the  beneficial  interest  in  the  trustei^s 
estate  was  vested  in  his  children] as  a  class ;  though,  by  the  provisions 
of  other  clauses,  that  vesting  may  be  postponed  as  regards  some  of 
the  children,  and  as  regards  others  it  may  sufier  defeasance '  (23 
D.  736). 

Section  2.  Case  of  General  and  Special  Legacies  and  Provisions. 

In  this  class  of  cases  the  conflict  between  theory  and  intention, 
which  was  maintained  for  a  long  period  with  varying  success,  has 
been  productive  of  great  uncertainty  in  the  administration  of  the 
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law.    The  presumption  against  a  lapse  is  certainly  weaker  in  the 
case  of  a  legacy  than  in  the  case  of  a  residuary  share ;  for  while  a 
lapsed  residuary  legacy  falls  into  the  residue^  a  lapsed  residuary 
share  necessarily  passes  to  the  next  of  kin  as  intestacy, — a  result 
which  can  scarcely  be  supposed  to  have  been  within  the  contemplation 
of  the  testator.    Without  pretending  to  reconcile  all  the  authorities, 
we  believe  the  import  of  the  decisions  on  the  vesting  of  postponed 
legacies  may  be  fairly  represented  in  the  following  propositions, 
premising  that  we  deal  at  present  only  with  postponement  till  mar- 
riage or  majority ;  the  subject  of  postponement  with  a  view  to  the 
security  of  life  interests  having  already  been  the  subject  of  discussion 
in  a  previous  section  :   (1.)  A  declaration  that  legacies  are  to  bear 
interest^  or  that  interest  is  to  be  exigible  or  payable  during  minority, 
is  held  to  raise  a  presumption  that  the  testator  intended  the  provi- 
sion to  vest  a  mortey  though  such  intention  be  not  expressly  de- 
clared.    A  direction  to  hold  for  behoof  of  children  in  minority, 
seems  to  be  equivalent  in  effect  to   a  direction  to  pay  interest, 
especially  if  the  fund  is  made  chargeable  with  their  maintenance. 
(2.)  A  destination  to  heirs  and  assignees  of  the  institute  also  implies 
a  vesting  a  morte  testatoris.     (3.)  Where  a  legacy  is  given  jointly, 
or  in  shares  to  all  the  children  of  a  party  surviving  the  testator,  the 
provision  does  not  vest  till,  from  the  death  of  the  parent,  or  other 
circumstances,  the  number  of  the  beneficiaries  entitled  to  succeed  is 
finally  ascertained ;  and,  on  principle,  the  substitution  of  survivors 
should  also  be  suspensive  of  vesting  until  the  period  of  payment. 
(4.)  It  would  seem  that  a  legacy  given  to  a  party  simply,  without 
substitution  or  other  qualification,  payable  at  majority,  does  not 
vest  till  payment,  as  in  this  case  there  is  no  indication  of  intention 
to  exclude  the  application  of  the  doctrine  of  conditional  vesting. 

1.  Notwithstanding  the  recognition  of  the  rule,  that  ^  majority ' 
and  ^  marriage '  are  conditions  suspensive  of  vesting,  in  the  case  of 
Home  V.  Home  (28  Jan.  1807,  Hume,  530),  where  the  distinction 
between  simple  postponement  and  contingency  was,  for  the  first 
time,  clearly  established, — the  intention  of  the  testator  was  very  soon 
after  brought  in  as  a  disturbing  element.  Thus,  in  Wood  v.  Bumetfa 
Trs.  (2  July  1813,  Hume,  271),  where  legacies  of  L.IOOO  each 
were  bequeathed  to  the  children  of  a  stranger,  the  produce  thereof 
to  be  accounted  for  yearly  and  the  principal  sum  transferred  to  each 
legatee  as  soon  as  he  arrived  at  the  age  of  majority,  and  the  children 
all  died  minor, — the  Court  held,  that  the  beneficial  interest  had 
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vested  a  morts  testatoris^  so  as  tx>  be  transmissible  to  their  repre- 
sentatives. The  principle  here  laid  down,  that  an  unconditional 
gift  of  the  annual  proceeds  implies  a  vested  interest  in  the  capital^ 
has  been  confirmed  by  a  series  of  concurring  decisions  {MaUliew  v. 
Scotty  21  Feb.  1844^  6  D.  718 ;  Kennedy  v.  Crawford^  and  BaUton 
V.  BdUtony  infra)  ;  and  it  is  now  settled^  that,  even  with  a  destina- 
tion to  sarvivorsy  the  vesting  will  not  be  postponed  beyond  the 
period  when  interest  is  payable.  In  Kennedy  v.  Crawford  (20 
July  1841,  3  D.  1266),  the  testator  directed  his  trustees  to  make 
payment  to  the  younger  children  of  his  sou,  Peter  Crawfiurd,  of  the 
sum  of  L.2000  'equally  amongst  them,  with  the  lawful  interest 
thereof,  from  the  first  term  of  Whitsunday  or  Martinmas  after  the 
said  Peter  Crawford's  death,  should  that  happen  before  the  children 
should  arrive  to  majority ;  my  said  trustees  employing  the  interest 
of  that  sum  from  the  time  of  my  death,  for  the  maintenance,  clothing, 
and  education  of  the  said  younger  children  during  their  respective 
pupillarities  and  majorities,'  and  to  divide  the  capital,  as  soon  as  the 
youngest  arrived  at  majority,  amongst  the  surviving  children.  The 
Court  were  tnuch  divided  in  opinion,  as  to  whether  the  legacies 
vested  at  the  death  of  the  testator ;  but  it  was  finally  determined 
by  a  majority,  that  the  shares  had  vested,  and  were  arrestable  be- 
fore the  period  of  payment :  the  Lord  Pr.  Boyle  observing,  that 
when  a  sum  was  appointed  to  be  paid  with  lawful  interest  from  the 
testator^s  death,  that  implied  that  the  sum  itself  was  to  be  paid  as 
well  as  the  interest ;  and  that  as  to  the  direction  to  apply  the  interest 
in  the  maintenance  of  the  children,  and  to  pay  up  the  capital  when  the 
youngest  child  should  attain  majority,  that  went  only  to  the  manage- 
ment, and  not  to  the  question  of  vesting  (3  D.  1270).  So  also  in  the 
case  of  BaUton  v.  Ralston^  where  a  legacy  was  made  payable  to  one 
child,  whom  failing,  to  two  others,  or  to  the  survivory  'with  the 
interest  thereof  from  six  months  after  my  death,  payable  the  said 
interest  to  their  legal  guardians  for  their  behoof,'  the  principal  being 
payable  at  the  period  of  majority, — the  Second  Division  held  unani- 
mously that  the  right  to  the  legacy  vested  in  the  institute  on  his 
survivance  of  the  testator  (8  July  1842, 4  D.  1496 ;  see  also,  WUeon 
V.  Wilsony  9  July  1842,  4  D.  1503, — a  somewhat  special  case). 

In  Hamilton  v.  Dougall  (12  Feb.  1841,  3  D.  648),  the  trustees 
were  directed  to  hold  the  residue  of  moveable  estate  for  behoof  of  the 
truster^ a  natural  daughter  during  her  minority^  subject  to  the  pay- 
ment of  an  annuity ;  and  the  trustees  were  further  directed  to  avail 
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themselves  of  any  favourable  opportanity  for  investing  the  funds  on 
heritable  security,  for  behoof  of  his  daughter  and  the  heirs  of  her 
body ;  whom  failing,  to  his  own  lawful  heirs.  The  daughter  having 
died  in  minority,  without  issue,  the  estate  was  claimed  by  the  Crown, 
who  maintained,  on  the  authority  of  the  cases  of  Wood  v.  Bumetfs 
Trs.  (Hume,  271),  and  Hardman  v.  Guthrie  (6  June  1828,  6  S. 
920),  that  a  jus  crediU  vested  in  the  daughter,  and  was  transmitted 
to  the  Grown  as  uUima  hceres.  The  judges  appear  to  have  leant  to 
the  opinion  that  there  was  a  vested  interest  in  Miss  Dougall,  but 
found  it  was  unnecessary  to  decide  the  point,  being  of  opinion  that  the 
destination  implied  a  stibstUution  which  would  carry  the  estate  to  the 
tmstei's  heir-at-law  upon  the  death  of  the  daughter  without  issue. 

S.  With  regard  to  the  effect  of  a  destination  to  heirs  and  assignees 
of  the  l^atee,  we  may  refer  to  our  remarks  on  the  case  of  Clark  v. 
Paterson  (5  Dec.  1851,  14  D.  141),  in  the  previous  part  of  this 
section.  The  import  of  the  decision  is,  that  a  bequest  of  residue 
to  one  or  more  parties,  and  their  '  heirs  and  assignees,'  vests  a  morte 
testatoris.  The  case  of  Bell  v.  Cheape  (21  May  1845,  7  D.  614), 
in  which  the  construction  of  those  important  words  was  settled 
by  a  decision  of  the  whole  Court,  is  quite  consistent  with  Clark 
V.  Paterson^  for  the  Court  decided  only  that  the  legacy  was  not 
assignable  until  it  vested ;  and  in  this  case  the  legacy  could  not  vest 
a  morU  testatorisy  being  expressly  made  contingent  upon  the  failure 
of  a  liferentrix  without  issue  her  surviving.  There  does  not  seem, 
therefore,  to  be  any  good  reason  for  doubting  that  a  bequest  to  a 
legatee,  his  heirs  and  executors,  becomes  immediately  assignable  on 
the  legatee's  survivance,  notwithstanding  the  postponement  of  pay- 
ment till  majority. 

3.  We  proceed  to  notice  the  case  of  a  joint  legacy  bequeathed  to 
diildi^n  of  a  family,  with  reference  to  the  question  whether  the  in- 
tmtion  is  to  benefit  the  children  alive  at  the  death  of  the  testator 
only,  or  to  continue  the  trust  so  as  to  include  those  who  may  be 
afterwards  bom.  On  this  point  the  cases  of  Scfieniman  and  Biggar^s 
JVustee  may  be  compared.  In  Scheniman's  case,  a  liferent  was 
given  to  the  mother,  the  fee  being  payable  to  the  children  after  the 
youngert  had  attained  majority ;  and  the  structure  of  the  settlement 
dearly  evinced  an  intention  to  include  all  the  children  of  the  life- 
rentrix«  However,  when  the  case  came  into  court,  Mrs  Bcheniman 
consented  to  the  capital  being  paid  over  to  the  children  then  in 
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existence ;  and  as  she  was  then  48  years  of  age^  and  her  youngest 
child  was  26,  the  judges  thought  there  could  be  no  reasonable 
objection  to  an  anticipation  of  the  period  of  vesting,  and  appointed 
the  trustees  to  denude,  on  security  being  found  for  payment  of  the 
life  interest,  and  also  for  the  eventual  interest  of  any  other  grand- 
children of  the  testator  that  might  be  bom  {Scheniman  v.  Wilson^ 
25  June  1828,  6  S.  1019).  The  case  of  Biggat^a  Trustee  v.  Big- 
gar  (17  Nov.  1858,  21  D.  4)  was  somewhat  different.  The 
testator,  by  his  codicil,  gave  the  whole  residue  of  his  estate  to  his 
wife  in  fee,  with  a  conditional  institution  in  favour  of  the  children 
of  his  son  John  Biggar,  and  the  survivor  of  them  ;  whom  failing, 
to  John  Biggar  himself.  The  testator  survived  his  wife ;  and  the 
question  was,  whether  the  succession  opened  to  the  grandchildren 
surviving  the  testator.  There  was  no  provision  for  a  continuing 
trust,  or  for  the  accumulation  of  interest ;  and  in  view  of  these 
circumstances,  the  First  Division  were  of  opinion  that  the  intention 
was  to  benefit  the  children  surviving  the  longest  liver  of  the  spouses. 
The  fact  that  the  postponement  of  vesting  would  exclude  the 
possibility  of  the  testator's  son  succeeding  under  the  ulterior  destina- 
tion, was  also  taken  into  view  as  an  element  in  the  determination  of 
the  testator^s  intention.  As  the  majority  of  the  Court  were  satisfied 
that  the  period  of  distribution  had  already  arrived,  it  was  of  course 
unnecessary  in  that  view  to  exact  security  for  the  interest  of  future 
children.  On  this  point,  however,  Lord  Deas  took  a  different  view, 
holding  that,  although  the  surviving  grandchildren  were  entitled  to 
be  put  into  possession  of  the  fee,  their  shares  were  subject  to  abate- 
ment, in  the  event  of  new  interests  emerging  by  the  birth  of  other 
children  in  the  family  (see  also  Lard  v.  Colviuy  23  D.  114,  'Case'). 

With  regard  to  the  import  of  a  clause  of  survivorship  or  destina- 
tion over  in  a  postponed  legacy,  the  effect  will  be  the  same  as  in  the 
case  of  residuary  shares.  As  a  general  rule,  such  contingent  desti- 
nations necessitate  a  postponement  of  vesting  until  the  period  of 
payment  {CroonCs  Tra.  v.  Adamsj  30  Nov.  1859,  22  D.  45),  unless 
it  is  apparent,  from  the  consideration  of  interest  being  payable  from 
the  commencement  of  the  trust,  that  the  settlor  intended  to  give  an 
immediate  vested  interest  (see  the  cases  of  Rahton  v.  RaUtotij  4  D. 
1496;  WiUonY.  Wihoriy  4  D.  1503;  and  Kennedy  v.  Crawford^ 
4  D.  1266). 

4.  The  principle  has  been  clearly  established  by  several  of  the 
early  cases,  that  provisions,  the  payment  of  which,  whether  with  or 
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without  interest,  is  deferred  till  majority  or  marriage,  do  not  vest  in 
the  meantime  {Home  v.  Home^  28  Jan.  ISO?,  Hume,  530 ;  Grindley 
V,  Merchants^  Maiden  Eosp,^  1  July  1814,  F.  C. ;  Arbuthnott  v, 
ArbuAnotty  7  June  1816,  Hume,  536 ;  and  Torrie  v.  Kin^a  JRemem^ 
braneer^  31  May  1832,  10  S.  597).  We  have  already  considered 
varions  exceptions  which  have  been  introduced  by  the  refinements  of 
modem  construction ;  and,  as  the  truth  of  the  rule  has  not  been 
questioned  as  an  abstract  proposition,  however  much  its  authority 
has  been  controlled  by  the  doctrine  of  presumed  intention  {Forbes 
V.  Luckie^  26  Jan.  1838, 16  S.  374,  and  cases  cited  in  the  preceding 
paragraph  1),  it  will  not  be  necessary  to  refer  again  to  the  subject. 
With  regard  to  the  accumulated  proceeds  of  the  succession  during 
the  period  of  postponement,  these  will  either  go  with  the  capital,  or 
fall  into  the  undisposed  of  residue,  and  will  necessarily  vest  at  the 
same  period  as  the  fund  to  which  such  accumulations  may  be  found 
to  belong  by  way  of  accession.  The  question  of  the  appropriation  of 
accumulations  is  one  of  intention  depending  upon  the  terms  of  the 
settlement ;  and  the  investigation  of  such  questions  would  lead  us 
into  the  extensive  subject  of  the  interpretation  of  destinations  in 
trust  deeds,  and  the  doctrine  of  lapsed  legacies,  which,  except  in  so 
far  as  their  consideration  may  tend  to  elucidate  the  subject  of 
vesting,  are  foreign  to  the  object  of  the  present  topic  of  discussion. 


THE  VALUATION  ACT. 

Ths  Valuation  Act  of  1854  is  perhaps  the  most  popular  of  all  Mr 
Moncreifi^s  measures.  The  machinery  established  has,  in  practice, 
worked  remarkably  well;  being  at  once  simple,  inexpensive,  and  rapid 
in  its  operation.  The  annual  revisal  of  the  roll  provides  for  the  con- 
stantly altering  circumstances  of  the  country,  and  the  astonishing  rise 
in  the  price  of  land  which  followed  the  repeal  of  the  Corn  Laws,  and 
appears  to  be  still  in  progress.  Not  only  is  the  collection  of  taxes, 
general  as  well  as  local,  so  far  as  leviable  on  lands  and  heritage, 
made  more  just  and  equitable ;  but  it  has  been  recently  found  that 
the  Valuation  KoU  may  be  applied  to  a  variety  of  other  purposes, 
which  have  made  it  one  of  the  most  useful  public  documents  which 
we  possess.  By  means  of  it  we  have  been  enabled  to  dispense  with 
the  former  troublesome,  and,  in  some  respects,  unfair  system  of 
registering  municipal   and  parliamentary  electors.      Registration 
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courts,  and  the  violent  political  battles  of  which  they  were  annually 
the  scene,  have  practically  ceased  to  exist ;  and  with  them  has  fallen 
that  absurd  court  of  appeal,  composed  of  three  sheriffs,  which  was 
so  long  a  reproach  to  our  judicial  system.  The  Valuation  Boll  also 
now  forms  a  ready  means  of  determining  claims  to  act  as  Commis* 
sioners  of  Supply. 

The  history  of  the  old  extent  of  Alexander  III.  and  the  new  ex- 
tent is  so  fully  treated  by  Lord  Karnes,  in  the  fourteenth  of  his  His* 
torical  Law  Tracts,  and  is  now  so  purely  a  matter  of  antiquarian 
interest,  that  it  is  not  necessary  to  explain  the  old  law  as  to  valua- 
tion. The  curious  in  such  things  will  find  a  very  learned  statement 
on  the  subject,  supposed  to  have  been  prepared  by  l^Ir  Thomson,  in 
the  case  of  CransUmn  v.  Gtb$onj  18  May  1818,  F.  C.  It  is  only 
necessary  to  remind  the  reader,  that  the  valuation  of  the  different 
counties  of  Scotland,  which  was  effected  during  the  Usurpation,  for 
the  purpose  of  doing  away  with  the  inequalities  then  felt  to  exist  in 
the  levying  of  the  public  rates,  called  the  Valued  Rintj  and  according 
to  which  the  land*tax  and  the  other  public  and  parochial  assessments 
were  subsequently  imposed,  bears  date  about  the  year  1670.  The 
Poor  Law  Act  of  1845  was  the  first  important  interference  with 
this  venerable  mode  of  assessment  It  provided  that,  in  estimating 
the  lands  and  heritages  subject  to  poor  rate,  the  same  should  be 
taken  to  be  the  rent  at  which,  one  year  with  another,  they  might  be 
reasonably  expected  to  let.  The  rule  was  found  to  be  so  easy  of 
operation,  that  it  paved  the  way  for  its  extension,  within  the  next 
ten  years,  to  all  kinds  of  rating,  by  means  of  the  statute  under 
consideration.  A  comparison  between  the  valuations  of  the  different 
counties  of  Scotland,  as  ascertained  by  the  present  machinery  and 
the  old  valued  rent  of  two  centuries  ago^  will  show  the  necessity 
existing  for  such  a  measure,  and  the  extraordinary  progress  of  the 
country  during  that  period : — 


COUNTIBS. 

Valued  Bent. 

Valuation  1860. 

Aberdeen, 

L.19,418 

.     L.626,640 

Argyle,     . 

12,466 

820,477 

Ayr, 

15,967 

736,187 

Banff, 

6,600 

176,701 

Berwick, 

14,864 

311,132 

Bute, 

1,253 

37,292 

CaithnesB, 

2,970 

97,016 

Clackmannan,  . 

2,207 

68,424 

Dumbarton, 

2,777 

201,769 

DumfrieB, 

13,219 

360,636 

Edinburgh, 

15,921 

887,310 
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Ck)U2rnES. 

Valued  Rent. 

Valuation  1860. 

Elgin,       . 

.       L.5,467 

.     L.116,851 

Fife          .        .        . 

80,208 

584,445 

Forfar, 

14,286 

465,901 

Haddington, 

14,072 

264,475 

Inverness, 

6,099 

215,506 

Kincardine, 

6,243 

176,826 

Kinross,    . 

1,674 

51,484 

Kirkcudbright, 

9,549 

258,258 

Lanark,    . 

18,511 

906,102 

Linlithgow, 

6,237 

155,788 

Nairn, 

1,263 

26,838 

Orkney,    . 

7,050 

43,193 

Shetland, 

••••••                •                1 

28,017 

Peebles,    . 

4,328 

83,663 

Perth,       . 

28,330 

725,704 

Renfrew, 

5,764 

337,177 

Ross, 

6,608 

184,852 

Roxbtirgh, 

26,222 

347,367 

Selkirk,    . 

6,692 

67,044 

Stirling,   . 

9,042 

321,361 

Sutherland, 

2,266 

54,827 

Wigton,   . 

5,634 

170,906 

The  duty  of  making  the  valuation  was  entrusted  to  the  commis- 
misaioneiB  of  supply  and  the  magistrates  in  burghs ;  and  the  officer 
they  employed  was  declared  entitled  to  the  assistance  of  the  officer 
of  Inland  Revenue^ — the  Government  requiring  a  valuation  for  their 
own  purposes*  As  the  latter,  however,  is  in  general  a  person  well 
fitted  for  the  duty,  there  was  an  obvious  propriety  in  making  the 
Government  Valuation  Roll  serve  for  alL  Power  was  accordingly 
taken  in  the  Act  of  1857,  20  and  21  Vict.,  c.  58,  to  enable  counties 
and  burghs  to  carry  this  arrangement  into  effect ;  and  now,  with 
only  a  few  exceptions,  the  officers  of  Inland  Revenue  having  the 
survey  of  the  income  tax  and  assessed  taxes  within  the  county  or 
burgh,  have  been  appointed  by  the  magistrates  and  commissioners 
of  supply  assessors  for  the  purposes  of  the  Valuation  Acts.  The 
expense  attending  the  making  up  of  the  Valuation  Roll  is,  in  such 
circumstances,  defrayed  by  the  Commissioners  of  Inland  Revenue, 
and  the  arrangement  has  many  other  considerations  to  recommend 
it. 

At  the  same  time,  advantage  was  taken  of  the  opportunity  to  pro- 
vide a  cheap  and  expeditious  form  of  review  by  the  Judges  of  the 
Supreme  Courts,  for  the  correction  of  the  various  errors  into  which 
bailies  and  country  gentlemen  are  prone  to  fall  in  dealing  with  ques- 
tions of  law.  The  Act  of  1857  (sec.  2)  provides  that  an  appeal  may 
lie  against  the  valuation  of  the  officer  of  Inland  Revenue  to  the 
commifiaiaiiers  and  magistrates ;  and  if  either  the  person  appealing, 
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or  the  valaator,  shall  apprehend  that  the  determination  of  the  com- 
missioners or  magistrates  hearing  such  appeal  is  contrary  to  the  tme 
intent  of  the  Act,  and  shall  then  declare  himself  dissatisfied  with 
such  determination,  it  shall  be  lawful  for  sach  officer  and  appellant 
respectively  to  require  the  said  commissioners  and  magistrates  to 
state  specially  and  sign  the  case  on  which  such  question  arose,  to- 
gether with  their  determination  thereupon ;  and  to  transmit  such 
case  to  the  Commissioners  of  Inland.  Keyenue,  to  the  end  that  the 
same  may  be  submitted  to  the  Senior  Lord  Ordinary  and  Lord 
Ordinary  officiating  in  Exchequer  Causes  in  the  Court  of  Session, 
for  their  opinion  thereon ;  and  such  Judges  to  whom  such  case  may 
be  submitted,  shall  with  aU  convenient  speed  give  and  subscribe 
their  opinion  thereon ;  and  according  to  such  opinion  the  valuation 
or  assessment  which  shaU  have  been  the  cause  of  the  appeal  shall  be 
altered  or  confirmed.  The  cases  appealed  up  to  26th  November 
last  are  in  number  35,  and  have  been  printed  for  official  use.  As 
the  matters  with  which  they  deal  are  new  in  the  law,  and  at  the 
same  time  of  great  professional  importance,  we  shall  briefly  indicate 
the  points  on  which  controversy  has  arisen,  and  the  mode  in  which 
they  have  been  settled. 

Valuation  simply  means  what  a  thing  is  yearly  worth ;  but  in 
counting  this  up,  two  views  at  once  present  themselves  to  the  mind 
— ^its  worth  to  the  proprietor,  and  its  worth  to  the  public.  To  ascer- 
tain the  former,  we  require  only  to  know  how  much  it  originally 
cost ;  and  a  percentage  on  the  amount  will  be  its  annual  cost  to  the 
proprietor,  and  consequently  its  value  in  his  estimation.  Cost  and 
value,  however,  are  by  no  means  synonymous  terms,  as  every  one 
who  has  had  any  dealings  in  the  stock  market  very  well  knows. 
More  properly,  the  worth  of  a  subject  is  what  it  will  bring  when 
submitted  to  public  competition.  Therefore  the  standard  of  value 
fixed  by  the  Act  is  the  rent  at  which,  one  year  with  another,  the 
lands  and  heritages  might  in  their  actual  state  be  reasonably  ex- 
pected to  let  from  year  to  year.  There  are,  however,  many  descrip- 
tions of  property  which  would  be  useless,  or,  at  all  events,  compar- 
atively valueless,  to  any  person  save  the  party  in  possession ;  and 
which,  consequently,  could  not  be  let  all.  Thus  the  value  of  a  mill 
or  manufactory  depends  on  the  machinery  it  cont|ins,  and  the  kind 
of  business  for  which  it  has  been  put  up,  and  which,  if  ofiered  on 
lease,  would  produce  nothing  like  a  fair  return  on  the  capital  in- 
vested.    In  dealing  with  this  kind  of  property,  we  have  no  proper 
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data  for  ascertaining  its  real  marketable  value,  and  the  proper  mode 
of  assessment  has  given  rise  to  mnch  discussion.    The  valuators 
throughout  the  country  appear  to  have  contented  themselves  with  a 
rough  equitable  adjustment  of  the  difficulty^  by  putting  down  a  cer- 
tain percentation  on  the  actual  cost.   The  mill-owners  contend  that, 
if  their  property  is  to  be  so  treated,  gentlemen's  country  houses 
should  be  estimated  in  the  same  way.    But  this  is  not  done, — ^they 
are  entered  at  the  probable  rent  which  they  would  bring,  were  they 
in  the  market.      Many  a  country  house,  which  may  have  cost 
L.5000,  would  not  bring  L.50  a  year  if  offered  on  lease ;  and  it  is 
therefore  said  to  be  unfair  that  a  mill,  which  cost  the  same  sum, 
should  be  entered  at  five  times  the  latter  amount.     The  subject  is 
one  of  the  difficulties  with  which  the  Act  of  Parliament  does  not 
attempt  to  deal.     We  observe  that  last  year  the  opinion  of  the 
Judges  was  taken  upon  the  question.     A  silk-mill  at  Govan,  in 
the  occupation  of  the  owners,  was  estimated,  on  the  principle  stated, 
at  L.497.     The  proprietors  appealed,  contending  that  all  heritages 
in  the  occupation  of  the  owners  should  be  valued  on  one  principle^ 
whether  gentlemen's  residences  or  public  works.    If  public  works 
in  the  occupation  of  the  owners  are  to  be  valued  at  a  certain  per- 
centage on  their  cost,  private  residences  in  the  occupation  of  their 
owners  ought  all  to  be  valued  at  the  same  percentage,  because  the 
Act  does  not  allow  two  modes  of  valuation ;    and,  on  the  other 
hand,  if  priTate  residences  are  valued  simply  at  what  it  is  thought 
they  would  rent  at  from  year  to  year,  such  a  factory  as  th^rs  should 
be  entered  at  nothing,  for  no  one  would  take  and  fit  up  machinery 
in  a  &ctory  which  was  to  be  let  from  year  to  year.    The  assessor 
very  properly  answered,  that  the  objection  was  not  that  the  factory 
was  valued  too  high,  but  that  other  descriptions  of  property  in  the 
neighbourhood  were  valued  too  low.    The  judges,  apparently  deal- 
ing with  the  point  as  a  jury  question,  on  which  the  commissioners 
were  entitled  to  exercise  their  own  opinion,  affirmed  their  decision, 
sustaining  the  valuation  of  the  assessor.     (Case  30.) 

Again,  what  is  rent?  The  Act  says,  ^ Where  such  lands  and 
heritages  are  bona  fide  let  for  a  yearly  rent,  conditioned  as  the  fair 
annual  value  thereof,  without  grassum  or  consideration  other  than 
the  lent,  such  rent  shall  be  deemed  and  taken  to  be  the  yearly  rent 
or  value/  Does  rent  mean  the  sum  paid  by  the  tenant  as  the  price 
of  his  possession,  or  only  that  portion  of  it  which  goes  directly  into 
the  landlonTs  pocket  ?     It  is  a  common  stipulation  in  a  lease,  that 
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in  addition  tx>  the  money  rent,  the  tenant  shall  be  bound  to  pay 
interest  on  such  sums  as  the  landlord  may  choose  to  expend  in  im- 
provements. In  such  circamstances,  the  amount  paid  as  interest  is 
obviously  an  additional  rent,  which  falls  to  be  added  to  the  money 
payment,  in  order  to  ascertain  the  true  value  of  the  &rm.  (Case  5.) 
Does  it  make  any  difference,  that  the  obligation  to  lay  out  a  certain 
sum  in  improvements,  the  interest  to  be  paid  by  the  tenant^  is  con- 
tained, not  in  the  lease,  but  in  a  subsequent  agreement  1  In  a  case 
of  this  kind,  the  landlord  contended  that  this  was  a  mere  voluntary 
act  on  his  part,  apart  altogether  from  the  lease ;  that  he  had  no 
hypothec  in  respect  of  the  interest,  and  that  therefore  it  ought  not 
to  be  taken  into  account.  The  assessor  answered,  that  the  interest 
paid  on  the  money  expended  was  substantially  an  additional  rent, 
conditioned  for  by  a  new  and  supplemental  contract,  whereby  the 
landlord  on  the  one  hand  undertook  to  make  the  subject  more 
valuable,  and  the  tenant  on  the  other  agreed  to  pay  so  much  tiie 
more  in  consideration  thereof;  the  present  value  of  the  subject 
being  represented  by  the  total  sum  paid  in  name  of  both  rent  and 
interest.  The  commissioners  were  of  opinion  that,  in  the  circum- 
stances, the  interest  paid  by  the  tenant  ought  not  to  be  taken  into 
account ;  but  the  judges  held  that  they  were  wrong.  (Case  5,  Ist 
branch.)  The  corollary  from  this  decision  is,  that  it  is  a  mistake 
to  say  that  the  only  legal  test  of  'rent '  is  whether  it  be  covered  by 
the  landlord's  hjrpothec. 

Obviously,  however,  the  money  devoted  to  improvements  must 
be  spent  in  works  of  a  permanent  character,  calculated  to  enhance 
the  value  of  the  subject  itself.  A  landlord  who  lent  his  tenant 
money  to  purchase  cattle  and  horses,  would  not  be  required  to 
count  the  interest  paid  on  the  loan  as  part  of  his  rent,  any  more 
than  if  the  advance  had  been  to  enable  him  to  buy  a  new  hat.  A 
landlord  undertook  to  spend  L.IOOO  on  improvements  during  the 
first  two  years  of  the  lease,  (m  which  die  tenant  iK>und  himself  to 
pay  5  per  cent.  By  subsequent  agreement,  L.800  was  sp^it  on 
fences  (L.56  of  which  went  for  sheep-drains),  and  L.200  for  a  top- 
dressing  of  lime  on  the  pasture.  The  tenant  further  undertod^  to 
expend  L.lOO  on  houses,  which  the  landlord  promised  to  repay  him 
'  when  convenient,' — the  sum  likewise  to  cany  5  per  cent,  after  such 
payment  by  the  landlord.  As  to  the  latter  sum,  the  judges,  reversing 
the  decision  of  the  commissioners,  held  that  a  sum  equivalent  to  the 
interest  fell  to  be  included  in  the  valuation ;  for  so  long  as  the  money 
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was  not  repaid  by  the  landlord,  the  tenant  pocketed  as  lender  the 
interest  payable  by  him  as  tenant  They  also  held  that  the  return 
paid  on  the  L.200  spent  in  lime,  and  the  L.56  in  sheep-drains, 
ought  not  to  be  included,  but  that  the  interest  of  the  sum  spent  in 
fences  was  properly  part  of  the  rent.     (Case  6.) 

As  the  annual  value  of  property  is  improved  by  the  capital  laid 
oat  on  it,  it  is  immaterial  whether  the  money  is  contributed  by  the 
landlord  himself,  or  obtained  from  other  sources,  provided  the  in- 
terest fenns  part  of  the  sums  paid  by  the  tenant.  Therefore,  where 
a  loan  is  obtained  from  Government  under  the  Drainage  Act,  9  and 
10  Vict^  c.  101,  to  be  laid  out  on  the  farm,  the  rent  charge  of  6  j^ 
per  cent,  payable  by  the  tenant  must  be  added  to  the  rent  stipu- 
lated in  the  lease,  in  order  to  ascertain  the  true  value  of  the  lands. 
(Cases  7,  8,  9.)  On  the  same  principle,  when  the  rent  fluctuates 
with  the  fiars  prices,  and  it  is  conditioned  that,  when  it  reaches  a 
certain  sum,  the  surplus  is  to  be  payable,  not  to  the  landlord,  but 
in  making  improvements,  the  whole  rent  falls  to  be  entered  in  the 
Valuation  Soil,  and  not  the  sum  actually  received  by  the  landlord. 
The  excess  is  just  so  much  capital  laid  out  on  the  farm,  adding  to 
its  oldmate  value,  and  is  as  much  derived  from  the  tenant  as  the 
portion  of  the  rent  not  expended,  which  goes  direct  into  the  land- 
lonFs  pocket.    (Case  26.) 

When  lands  such  as  grazings  are  let  for  the  season,  they  are  held 
to  be  in  the  occupation  of  the  proprietor ;  and  their  proper  value  is 
the  rent  which,  one  year  with  another,  they  might  probably  bring 
if  let  fer  ordinary  agricultural  purposes.     (Cases  10,  11,  12.) 

The  statute  says  that  the  rent  stipulated  in  the  lease  is  only  to  be 
taken  as  the  fair  value,  when  it  is  ^  without  grassum  or  other  con- 
rideration.'  In  the  latter  case,  it  is  the  assessoi^s  duty  to  make  a 
fipesh  valuation.  In  a  lease  of  nineteen  years  from  Whitsunday  1850, 
the  rent  was  L.155 ;  and  the  tenant,  at  his  removal,  was  to  receive 
L.450  in  respect  of  a  dweUing-house  he  had  recently  erected.  The 
anessor  added  5  per  cent,  on  this  sum  to  L.155,  making  together 
L.177,  10s. ;  and  the  commissioners  were  held  to  be  wrong  in  hold- 
ing this  to  be  the  true  value,  the  judges  being  of  opinion  ^  that  the 
subjects  should  be  valued  as  they  now  exist,  irrespective  of  the  lease.' 
(Case  16.) 

The  Valuation  Roll  is  usually  made  up  for  the  year  from  Whit- 
sunday to  Whitsunday,  and  doubts  have  occurred  as  to  the  proper 
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assessment,  where  a  new  tenant,  at  a  higher  rent,  enters  at  Whit- 
snnday  to  the  houses  and  grass,  and  as  to  the  lands  at  Martinmas, 
or  the  separation  of  the  crop  from  the  ground.  In  such  a  case, 
Whitsunday  is  the  term  of  entry,  and  therefore  the  new  tenant  is 
properly  entered  in  the  Valuation  Boll  as  the  tenant  and  occupier. 
The  increased  rent,  however,  is  not  the  proper  value  of  the  farm  for 
the  first  year.  It  is  the  same  as  if  a  sitting  tenant  paid  an  increased 
rent,  beginning  the  rise  at  an  intervening  term.  Suppose,  fi>r 
example,  one  yearns  rent  is  to  be,  say  L.lOO,  payable  half-yearly, 
and  for  next  year  L.150,  the  rent  for  the  year  from  Whitsunday 
1861  to  Whitsunday  1862  is  plainly  the  mean  between  the  two-— 
namely  (L.50  +  L.75),  L.125.  That  is  the  sum  actually  drawn  by 
the  landlord,  and  is  the  true  bond  fide  rent  of  the  farm.  (Case  21.) 
In  like  manner,  when  a  new  tenant  succeeds  his  predecessor  at 
Whitsunday  at  a  higher  rent,  and  the  outgoing  tenant  pays  his  last 
half-year's  ^rent  at  Martinmas  following,  the  mean  between  the 
rents  of  the  old  lease  and  the  rent  under  the  new  lease  should  be 
entered  in  the  Boll  as  the  value  of  the  first  year's  possession  of  the 
incoming  tenant.  The  distinction  seems  to  have  been  at  first  over- 
looked in  the  first  case  in  which  it  was  presented  (Case  No.  1),  but 
it  has  been  subsequently  corrected  (Cases  13,  14,  21,  22,  23). 
Where  the  rent  is  partly  money  and  partly  the  converted  value  of 
the  fiars  prices,  the  proper  course  is  to  take  the  prices  struck  in  the 
preceding  March  (Case  23). 

{^Conclusion  in  our  next  Number,) 
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In  every  inquiry  the  object  must  be  the  truth.  There  can  be  no 
other  reason  for  the  trouble  of  inquiring.  This  holds  in  law  as  in 
everything  else.  That  branch  of  law,  then,  which  relates  to  evi- 
dence, should  consist  entirely  of  such  rules  as  favour  the  discovery  of 
truth.  It  should  include  none,  the  observance  of  which  would  tend 
to  make  this  discovery  difficult  or  impossible ;  and  it  should,  to  be 
perfect,  include  all,  attention  to  which  would  facilitate  the  discovery. 
This  is  a  very  simple  view  of  what  the  law  of  evidence  ought  to 
be.  Practically,  it  is  a  branch  of  law  crossed  by  a  multitude  of  other 
branches,  and  shaped  and  twisted  into  conformity  with  them.  A 
court  will  not  look,  for  instance,  at  the  most  perfect  deed  which 
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lacks  the  stamp  required  to  be  upon  it  by  the  revenue  laws.  If  truth 
were  the  sole  end  and  object  of  courts  of  justice^  they  would  certainly 
not  reject  such  a  deed.  But  they  are  obliged  to  discover  the  truth, 
if  they  can,  in  a  way  which  shall  not  be  prejudicial  to  the  public 
interests.  If  a  suitor  neglect  his  duty  to  the  State  in  a  matter  of 
revenue,  by  and  by  the  State  will  be  even  with  him,  and  decline  to 
do  him  justice,  just  because  of  his  neglect.  This  is  but  one  of  many 
of  the  ways  in  which  the  other  branches  of  positive  law  act  upon 
the  theoretic  law  of  evidence. 

The  result  is,  that  in  no  country  does  the  law  of  evidence  conform 
even  nearly  to  what,  on  theory,  it  should  be.  Certain  persons  are, 
in  some  cases,  incompetent  witnesses ;  the  most  satisfactory  parol 
evidence  is  not  allowed  to  prove  the  simplest  fact  which  on  a  State 
policy  is  required  to  be  established  by  writ;  and  certain  writ- 
ings, thoiigb  they  supply  excellent  evidence  of  the  facts  to  which 
they  relate^  are  declared  worthless  because  of  their  want  of  some 
formality,  often  of  the  pettiest  sort,  required  by  antiquated  statutes. 
Every  one  who  knows  anything  of  the  practice  of  law  can  cite  cases 
of  the  failure  of  justice  through  such  rules.  Men  are  convicted  who 
might  be  acquitted,  did  the  law  allow  every  form  of  evidence  likely 
to  throw  light  on  their  conduct ;  debts  are  held  undischarged  that 
were  paid ;  and  obligations  that  are  undoubted,  are  held  never  to 
have  been  undertaken.  Frequently  the  parties,  their  agents,  their 
counsel,  and  the  Court,  are  all  alike  fully  aware  that  wrong  is  being 
done  and  right  defeated.  What  matter  1  Is  not  the  car  the  car 
of  Juggernaut  ?    Down  on  the  rails  I 

Down  on  the  rails  I  Aft;er  all,  the  car  is  a  great  institution,  of 
unquestioned  antiquity — monument  of  the  wisdom  and  experience 
of  our  fathers — and  may  have  much  meaning  and  no  little  utility  in 
it.  Faraday  says  that  you  cannot  get  positive  electricity  without 
negative.  That  our  law  of  evidence  has  its  attendant  evils  is  no- 
thing. What  has  not  ?  The  true  question  is.  Does  it  on  the  whole 
produce  the  most  good  with  the  least  evil  that  it  might  ? 

This  is  a  large  question,  and  we  mean  to  treat  only  of  a  comer 
of  it.  One  word,  however,  in  passing,  on  the  general  question. 
Where  evidence  is  to  be  preserved  in  writing,  the  writ  necessarily 
must  have,  on  the  face  of  it,  proofs  of  its  genuineness  and  authenti- 
city. Often  writings  fall  to  be  tendered  as  evidence  long  after  the 
generatioa  has  passed  away  to  which  belonged  the  witnesses  who 
might  have  spoken  to  their  genuineness.  It  is,  therefore,  better  that 
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where  these  prooft^  prescribed  by  statute,  are  wanting,  the  deed 
should  be  ignored  and  individual  wrong  suffered,  than  that  a  lax 
system  of  recording  obligations  should  be  allowed  to  prevail.  Did 
such  a  system  prevail,  the  number  of  cases  in  which  it  would  be 
absolutely  impossible  for  the  human  mind  to  say  what  was  proved, 
and  in  which,  therefore,  there  would  be  a  failure  of  justice,  would 
far  exceed  those  now  occurring  in  which,  through  defect  of  form, 
wrong  is  sustained.  This  kind  of  restriction,  then,  on  the  theoretic 
law  that  all  evidence  should  be  looked  at,  results  from  an  excellent 
and  beneficial  State  policy.  The  same  cannot  be  said  for  the  re- 
striction arising  from  the  operation  of  stamp  laws.  Where  these  laws 
are  not  observed,  the  State  policy  should  be  to  inflict  penalties  for 
the  non-observance  which  should  have  some  proportion  to  its  gravity, 
and  not  to  exclude  the  evidence  which,  but  for  the  non-observance, 
would  have  been  perfect — an  exclusion,  the  results  of  which  may 
often  be  out  of  all  proportion  to  the  gravity  of  the  non-observance. 
And,  to  a  certain  extent,  this  is  the  State  policy,  but  not  to  the  full, 
as  numerous  cases  occur  to  show.  More  particularly  is  the  opera- 
tion of  the  stamp  laws  on  evidence  purely  mischievous  and  intoler- 
able in  that  class  of  cases  in  which  it  is  doubtful,  till  after  judgment 
on  the  point — if  judgment  ever  can  be  held  to  be  final — whether  a 
document  requires  to  be  stamped  or  not.  This  is  a  subject  requir- 
ing the  attention  of  the  Legislature,  of  which  we  say  no  more  at 
present.  What  remains  of  the  general  question — the  inadmissibility 
of  witnesses  in  certain  cases,  on,  generally,  vague  principles  of 
humanity,  and  of  doubtful  expediency, — we  proceed  to  discuss  more 
at  length,  as  appropriate  to  the  heading  given  to  this  article. 

What  reasons  can  be  stated  for  excluding  parties  firom  being  wit- 
nesses in  cases  of  divorce  ?-  So  far  as  we  can  learn,  they  are  four  in 
number : — 1.  No  one  should  be  compellable  to  be  a  witness  to  crimi- 
nate himself.  2.  The  parties  in  divorce  cases,  if  made  witnesses, 
would  be  under  strong  temptations  to  commit  perjury.  3.  Humane 
feeling  forbids  placing  in  the  witnesshbox  persons  to  speak  to  their 
own  shame  in  such  a  case.  4.  A  vague  reason  derived  from  con- 
sideration of  divorce  as  affecting  status.  We  shall  briefly  consider 
these  in  their  order,  premising  that  they  are  all  reasons  apart — 
with  the  exception  of  the  second — from  the  effect  of  making  the 
parties  witnesses  on  the  object  of  the  inquiry,  t.«.,  the  ascertainment 
of  the  truth, — ^to  which,  as  the  chief  thing  on  every  account  to  be 
aimed  at,  we  shall  towards  the  end  direct  attention. 
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1.  No  one  should  be  compellable  to  he  a  witness  to  criminate  him- 
self,— In  the  first  place,  this  principle  wonld  exclude  only  one  of 
the  parties — the  one  whose  alleged  adultery  is  the  ground  of  action, 
^-«nd  would  exclude  him  only  in  the  case  of  his  being  guilty.  He 
should  at  least  be  a  competent  witness,  for  he  may  not  be  guilty ; 
and  if  a  competent  witness,  he  may  be  able  to  throw  light,  by 
his  evidence,  on  circumstances  that  tell  against  him,  and  alter  the 
whole  colour  of  the  proof.  Many  cases  are  imaginable  in  which 
the  defender's  evidence  may  be  necessary  for  absolvitur,  as  well  as 
many  in  which  the  pursuer's  evideince  may  be  necessary  for  decree. 
The  defender,  therefore,  should  be  a  competent  witness  at  least,  if  not 
compellable, — i.e.,  so  far  as  the  reasons  stand  apart  from  the  policy 
of  allowing  any  witness  to  be  competent  and  not  also  compellable. 
Should  this  policy  be  held  to  be  bad,  however,  then,  though  the 
reasons  may  fiiyour  making  a  party  a  competent  witness,  yet  they 
must  not  be  given  effect  to  because  of  reasons  against  his  being 
made  compellable.  Whether  that  policy  be  good  or  bad — and 
we  think  it  bad — need  not  here  be  considered ;  for  the  only  rea- 
son we  have  just  now  to  deal  with  against  making  the  party 
both  competent  and  compellable,  is  derived  from  the  principle 
that  he  should  not  be  put  in  a  position  to  criminate  himself. 
Kow  of  this  we  must  say,  that  it  is  a  principle  of  doubtful  ex- 
pediency. We  have  long  passed  the  age  of  torture  to  force  con- 
fession. But  why  should  a  man  not  be  asked,  on  his  oath,  whether 
he  committed  a  crime  ?  It  is  hard  for  a  wretch  to  lose  the  chance 
of  escape  from  punishment  which  a  trial  affords ;  but  on  what  prin- 
ciple is  he  to  be  commiserated  if  he  does  so  ?  We  ask  him  now — 
'  Guilty,  or  not  guilty?'  We  take  his  plea  of  guilty  when  he  has 
the  grace  to  give  it ;  and  when  he  hasn't,  and  adds  a  lie  to  his 
crime — a  lie  which,  through  effect  of  custom,  we  never  reprobate— 
we  try  him  in  due  form.  If  he  is  not  guilty,  there  is  no  possible 
reason  why  he  should  not  be  examined ;  if  he  is  guilty,  and  will 
tell  the  truth,  surely  it  is  as  good  and  reasonable  as  a  plea — no 
worse ;  if  he  does  not  tell  the  truth,  are  we  not  quick  enough  to  see 
the  lying  and  the  peijury,  and  convict  him  on  the  mendacious  in- 
consistency of  his  statement  ?  So  far  as  an  objection  is  urgeable 
against  making  him  a  witness  from  the  liability  to  perjury,  it  falls 
to  be  separately  considered.  But  now  we  have  but  to  notice  that, 
if  innocent,  he  will  have  the  better  chance  of  escape ;  if  guilty, 
society  will  have  the  greater  security  for  his  conviction.    In  point 
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of  fact,  in  most  countries  the  accased  is  a  witness— either  on  oath 
or  not.  With  us  he  is  a  witness,  whose  deposition — ^not  on  oath — 
is  read  as  evidence — against  him,  but  not  in  his  favotir ;  and  the 
opinions  of  several  of  the  greatest  thinkers  favour  the  view  that  he 
should  be  regularly  examinable.  But  much  of  all  this  is  inappli- 
cable to  the  present  case ;  or,  if  applicable,  must  be  held  to  apply 
universally  to  witnesses  who  may  have  an  interest  adverse  to  the 
truth,  or  who,  being  sworn,  shall  be  obliged  to  tell  things  to  their 
own  discredit  and  disgrace.  Adultery — a  most  grievous  o£Fence 
against  morality — has  ceased  to  be  a  crime.  It  is  no  longer  punish- 
able as  such.  It  is  in  the  same  category  with,  though  perhaps  at 
the  head  of,  the,  alas  I  too  long  array  of  delinquencies  whose  punish- 
ment is  public  odium,  proportioned  to  the  public  opinion  of  their 
heinousness.  There  is  nothing  absolutely  to  distinguish  it  from  any 
other  form  of  moral  offence.  If,  then,  a  party,  on  the  principle  that 
one  should  not  be  compellable  to  criminate  himself,  is  not  to  be  com- 
petent and  compellable  as  a  witness  in  a  divorce  case,  why  should 
he  be  compellable  to  be  a  witness  who  has  not  merely  failed  to  pay 
his  debt,  but  denied  it;  who  has  slandered  his  neighbour;  who  has 
swindled  his  creditors  (and  who,  now  on  oath,  depones  before  the 
judge  how  he  did  it,  with  all  the  outs  and  ins  of  his  extravagance, 
recklessness,  and  dishonesty)  ;  who  has  not  only  committed  fornica- 
tion, but  meanly  refused  aliment  to  his  child  ?  Adultery  is  not  a 
tertium  qidd — ^more  than  a  moral  delinquency,  less  than  a  crime — 
that  it  should  be  thus  distinguished  and  made  exceptional.  We 
conclude,  then,  that,  so  far  as  the  first  reason  for  excluding  the  par- 
ties goes,  it  is  untenable.  It  affects,  in  any  case,  but  one  of  the 
parties ;  it  affects  the  other  only  in  the  case  of  guilt ;  and  to  give 
effect  to  it  in  that  case  is  inexpedient.  It  would  be  admitting  a 
principle  which  naturally  extends  itself  to  the  parties  in  almost 
evexy  species  of  litigation ;  and  we  are  not  going  back  to  barbarism^ 
but  emerging  firom  it. 

2*  The  parties  in  divorce  cases f  if  made  toitnessesy  would  be  under 
strong  temptation  to  commit  perjury, — This  singular  argument  turns 
on  the  notion  that  it  ought  to  be  the  policy  of  the  law  rather  to 
exclude  evidence,  than  expose  witnesses  to  temptation  to  commit 
perjury.  Now  this  neither  is,  nor  ought  it  to  be,  the  policy  of  the 
law.  Peijury  is  a  crime ;  evidence  is  a  condition  of  justice ;  the 
policy  of  the  law  is,  and  ought  to  be,  to  admit  evidence  and  punish 
perjury.     A  conflict  must  arise  in  the  minds  of  suitors,  in  eveiy 
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species  of  action,  between  their  desire  and  obligation  to  tell  the 
simple  tmth,  and  their  desire  and  interest  to  tell  something  else.  The 
pursner  desires  to  make  ont  his  ease^  and  the  defender  to  break  it 
down.  That  is  the  very  meaning  of  the  litis-contestation.  There- 
fore, if  there  is  anything  in  this  reason  for  excluding  parties  in  di- 
vorce cases  from  giving  evidence,  it  would  apply  to  exclude  the 
parties  from  giving  evidence  in  every  other  kind  of  action.  But  that 
parties  are  admitted  to  give  evidence  in  almost  every  other  kind  of 
action,  shows  that  the  general  policy  of  the  law  is  against  the  reason, 
and  lays  on  those  who  put  the  reason  forward  the  onus  of  establish- 
ing some  essential  difierence  between  actions  for  divorce  and  other 
actions.  What  is  the  difference?  One  difference  we  can  see; 
bot  it  appears  to  make  for  our  contention.  An  action  for  divorce 
is  exceptional  in  this  respect,  that  it  is  the  only  action,  almost,  in 
which  the  defender  can  be  conceived  to  have  a  common  interest 
with  the  pursuer  in  decree  being  obtained.  No  one  can  be  sus- 
pected of  contending  before  a  judge  that  he  does  not  owe  so  much 
money,  wishing  all  the  while  that  he  should  be  saddled  with  the 
debt.  But  in  divorce  cases,  the  Court  is  naturally  anxious  to  guard 
against  collusion — a  difficult  business  indeed,  in  the  absence  of  the 
parties.  Few  would  collusively  attempt  a  case  for  divorce,  if  liable 
to  be  put  through  their  facings  in  the  witness-box ;  able  as  they  now 
are  to  make  the  attempt  without  personally  appearing,  we  know 
they  are  not  few  who  make  it.  Those  who  do,  are,  of  course, 
very  abandoned — ^probably  very  miserable,  as  they  are  certainly 
unscrupulous.  But  if  they  wish  to  loosen  a  tie,  the  sacredness  of 
which  society's  deepest  interests  oblige  it  to  preserve,  let  them  come 
fece  to  face  with  society ;  and  if  they  lie,  let  them  be  punished. 
Another  difference  between  divorce  and  other  cases,  may  be  said  to 
lie  in  the  grounds  of  action  as  affecting  character.  But  really,  in 
this  respect,  there  is  nothing  to  distinguish  it  from  many  painful 
actions  of  damage  for  slander.  In  these,  let  the  slander  be  what  it 
may,  parties  are  competent  witnesses — temptation  to  perjury  not^- 
withstanding,  and  although,  in  a  case  where  the  Veritas  is  pleaded,  the 
issue  may  be  the  very  same  that  falls  to  be  adjudicated  upon  in  a 
case  for  divorce.  Also,  it  is  notorious  that  in  no  class  of  actions  is 
the  proportion  of  the  undefended  to  the  defended  so  high  as  in  actions 
for  divorce.  Either  there  is  something  hopelessly  rotten  in  the 
character^  so  that  the  less  said  the  better ;  or  when  one  of  the  parties 
has  resolved  on  breaking  the  marriage  tie,  the  other,  seeing  an  end 
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of  all  hope  of  happiness  in  the  union,  is  only  too  ready  to  quit  it. 
The  fact  is,  for  one  case  of  divorce  defended  with  a  view  to  save 
character,  there  are  a  hundred  where  appearance  is  made  solely  with 
a  view  to  patrimonial  interest.  No  doabt,  cases  occur  of  innocence 
seeking  to  firee  itself  from  the  foulest  imputations ;  but  who  dare  say 
that  in  such  a  case  the  party  ought  to  be  excluded  firom  giving 
evidence,  any  more  than  in  an  action  of  damage,  where  there  is  a 
plea  of  Veritas  ?  If  any  case  could  be  conceived  stronger  than  another 
for  the  adoption  of  every  means  of  elucidating  the  truth,  it  is  this 
very  case. 

There  is  nothing,  then,  to  distinguish  divorce  cases  from  other 
actions,  so  as  to  require  a  departure  from  the  general  policy  of  the 
law,  to  admit  evidence  and  punish  perjury.  The  temptation  to 
commit  peijury  exists  in  every  case  where  the  party  is  a  witness. 
In  very  many  it  is  as  great  as  in  divorce  cases,  and  in  all  it  is  of  the 
same  order. 

One  word  before  leaving  this  subject  on  the  crime  of  perjury. 
There  is  none  which  should  be  branded  with  greater  in&my ;  and, 
alas !  we  are  told  that  there  is  none  that  is  more  common  ;  while, 
alas  !  again,  there  is  none  that  is  so  rarely  punished.  The  sacred- 
ness  of  an  oath  is  overlooked  in  the  impunity  of  fidse  swearing.  No 
one  can  listen  to  judges  used  to  sit  in  small  debt  courts  expatiating 
on  the  prevalence  of  perjury,  without  seriously  reflecting  on  the 
condition  to  which  society  must  fall,  if  vigorous  means  be  not  adopted 
to  increase  the  respect  for  truths  There  is  reason  to  fear  that  our 
population  is  rapidly  becoming  Indian  in  this  regard.  What  the 
causes  of  this  may  be,  we  are  not  now  going  to  inquire.  But  it  is 
clear  that  the  judge  must  not  hold  himself  blameless  who  allows  a  case 
of  apparent  perjury  to  pass  without  thorough  investigation.  The 
causes  which  are  operating  to  undermine  the  nespect  for  truth,  and 
the  sacredness  of  oaths,  would  receive  a  check  were  this  duty  rigor- 
ously discharged,  and,  until  it  is,  the  prevention  of  the  increase  of 
perjury  is  hopeless.  Perjury  is  to  be  prevented,  like  every  other  crime, 
by  punishments ;  and  punishments,  to  be  efiectual,  must  be  certain. 

To  exclude  e\idence  for  fear  of  perjury,  is  a  policy  without  pa* 
rallel.  Were  the  State  to  abolish  property  because  it  tended  to 
produce  thieves,  or  offices  of  trust  for  fear  of  embezzlements,  it  would 
be  carrying  out  the  error  in  principle  which  lies  at  the  root  of  this 
policy  to  its  legitimate  results.  On  every  settled  principle  of  legis- 
lation and  jurisprudence  it  is  indefensible. 
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3.  Humane  feeUng  forbids  placing  in  the  witneae-boa  persona  to 
speak  to  tlieir  own  shame  in  such  a  case* — We  sympathize  with  those 
who  propound  this  objection.  It  is  kindly^  and  just  not  Christian^ 
because  not  wise.  What  the  objector  fancies  when  he  urges  it,  is 
the  case  of  some  poor  woman — ^young,  of  good  family  it  may  be, 
beautiful,  but  whom  circumstances  and  misplaced  affection  have 
brought  to  shame.  He  conceives  her  led  sobbing  to  the  witness* 
box,  and  his  heart  is  moved  for  her,  poor  thing  I  His  reason  is  over- 
powered by  his  feelings,  and  he  denounces  the  rule  which  drags  her 
there  as  barbarous  and  inhumane.  It  is  the  ordeal — ^the  rack. 
Maranatha! 

Now,  such  a  case  is  deeply  affecting.  It  is  not  frequent ;  but  it 
has  occurred,  and  will  occur  again.  All  other  possible  cases  are 
nothing  to  it.  What  a  pity  that  it  must  be  reasoned  about  1  What 
a  pity  that  it  is  so  difficult  to  reason  where  one's  heart  is  so  much 
touched  I  One's  sympathies,  in  crowds,  block  up  the  way  of  reason 
— eager  for  an  argument  in  their  favour — ^longing  to  bring  him 
over  blindfolded  to  their  side.  Logic,  however,  a  strange,  quiet 
fellow,  and  shy  of  such  company,  clears  the  path,  and  prevents  their 
gratification,  if  it  cannot  be  conceded  in  the  way  of  truth  and 
justice. 

General  rules  must  not  be  formed  on  view  of  exceptional  cases ; 
and  the  one  considered  is,  thank  God,  exceptional.  The  exceptional 
cases  may  justly  evoke  our  pity,  if  in  them  the  operation  of  the 
general  rules  produce  misery.  But  they  must  not  lead  us  to  forego 
general  rules  calculated  to  secure  the  public  advantage.  In  the 
present  case,  what  is  of  the  first  importance  is,  that  the  order  of 
society  be  vindicated,  the  sacredness  of  the  marriage  vows  main- 
tainedy  and  the  instinct  of  family  kept  pure  and  holy.  A  society  in 
which  the  cementing  principle  of  domestic  love  is  slackened,  wants 
that  prime  quaUty  which  distinguishes  our  social  aggregates  from 
flocks  and  herds. 

Now,  these  results  are  not  to  be  obtained  by  a  general  rule  which 
shall  not  work  painfully  in  individual  cases.  So  far  as  the  rule 
decreeing  divorce  for  adultery  is  concerned,  it  is  all  that  is  now 
left  in  the  law  to  mark  its  sense  of  marital  infidelity.  It  acts  both 
in  the  way  of  remedy  and  punishment :  of  remedy  to  the  party 
wronged  by  the  misconduct ;  of  punishment,  by  taking  the  charge  of 
infidelity  out  of  the  mouth  of  rumour,  authoritatively  decreeing  its 
VOL.  VI. — KO.  u:iir.  march  1862.  s 
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tnithy  and  exposing  as  a  fair  object  for  public  odium  the  doer  of  the 
wrong.  The  ftinction  of  the  courts  of  law,  in  such  cases,  is  of  the 
very  first  importance ;  and  what  facilitates  its  performance,  and,  more 
particularly,  what  may  be  necessary  for  it  in  certain  cases,  is  of  im- 
portance too.  If,  on  the  whole,  it  be  for  the  advantage  of  the  courts 
in  this  function  that  the  parties  be  made  witnesses,  then,  on  that 
general  consideration,  parties  sftould  be  made  witnesses,  unless 
another  general  consideration,  recognisable  by  law,  can  be  made 
to  cross  and  overcome  it.  Can  any  such  be  stated  f  If  not,  we 
must  be  content  to  extend,  in  the  exceptional  case,  our  commisera- 
tion to  the  unhappy  creature  in  the  witness-box,  and  go  out  of  Court 
with  the  feeling  that  on  the  whole  justice  is  being  done. 

We  are  not  so  chary  of  human  feeling  in  other  fields,  as  to  entitle 
us  to  forego  a  useful  general  rule  of  law  on  such  an  account.  We 
not  only  have  actions  of  adultery,  but  actions  of  filiation  and  ali- 
ment, daily  in  our  courts.  In  these  actions,  every  one  knows  what 
are  the  circumstances  to  which  women  appear  to  depone — women, 
though  not  of  the  higher  classes — still  women,  and  mostly  the  victims 
of  circumstances  and  misplaced  aflSaction  too— young,  good-look- 
ing, and  what  not.  Poor  things  I  Were  they  considered,  when 
they  were  made  competent  and  compellable  witnesses?  Did  the 
old  law  consider  the  woman's  feelings — ^the  old  law  with  its  oath  in 
supplement  ?  It  considered  what  was  of  more  consequence,  that  the 
woman  must  get  justice.  And  though  the  women  in  such  cases  are 
not  ladies,  are  the  men  not  sometimes  gentlemen-*-so  called?  And 
should  not  their  feelings  have  been  consulted  before  making  them 
witnesses,  competent  and  compellable  ?  No  doubt,  your  gentleman 
may  arrange  the  little  claim  out  of  Court,  and  thus  escape  exposure. 
But  is  this  a  consideration  for  the  Legislature  ?  Certainly  not.  No 
one  could  seriously  state  such  a  reason  as  having  character  or  weight 
to  aflfect  legislation,  and  no  one  dare  now  propose  legislation  for 
classes— one  rule  for  the  rich,  another  for  the  poor.  But  to  keep  a 
useful  general  rule  out  of  law,  as  regards  divorces,  on  such  a  reason 
as  stands  at  the  head  of  these  remarks,  considering  what  its  rules  are 
in  cases  of  filiation,  is  an  act — so  far  as  it  may  be  supposed  to  proceed 
on  this  reason — an  act  of  class  legislation.  We  do  not  aay  that  it  is 
an  act  proceeding  on  such  a  reason,  but  there  are  many  who  would 
justify  it  on  this  view. 

It  is  sometimes  very  hard  to  do  justice.  In  the  class  of  cases  befbre 
us,  it  is  oflen  very  painful.  But,  fiatjustitiay  rued  cesium.    The  hard- 
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ness  and  the  pain  must  be  put  up  with.  In  proportion  as  they  are 
likel  J  to  be  great  in  any  case^  the  fear  of  them  will  tend  to  deter  men 
and  women  from  entering  on  a  course  of  conduct  that  must  end  in 
their  being  endured.  And  as  they  are  certain  to  be  more  terrible 
in  the  case  of  persons  of  sensibility  and  refinement,  so  will  the  fear 
of  them  operate  most  powerfully  on  such  persons  as  a  check  to  mis- 
conduct. 

4.  A  reason  derived  from  consideration  of  decrees  of  divorce  as 
affecting  personal  status. — We  cannot  state  what  this  reason  is ;  for, 
although  we  have  heard  it  more  than  once  urged  against  making 
parties  witnesses  in  divorce  cases,  we  have  never  known  it  to  assume 
any  other  form  than  that,  ^  as  divorces  affect  status,  therefore,'  etc. 
As  we  can  see  nothing  whatever  in  it,  we  shall  say  little  about  it.  In 
proportion  as  questions  of  personal  status  are  important,  one  would 
naturally  think  it  would  be  important  that  they  should  be  well  set- 
tled ;  and  to  be  well  settled,  they  should  be  adjudicated  on  the  best 
evidence, — that  is,  on  all  the  pertinent  evidence  readily  obtainable. 
Unless,  then,  it  can  be  shown,  that  to  examine  the  parties  would 
not  only  not  facilitate  the  ascertainment  of  the  truth  in  this  class  of 
cases,  but  would  render  it  more  diiBcult,  no  argument  against  their 
examination  can  be  maintained.  But  it  would  be  simply  absurd 
to  say  that  the  examination  of  parties  could  render  the  truth  more 
obscure,  when,  in  fact,  in  all  other  cases  it  is  found  an  advantage. 

We  have  now  briefly  examined  the  various  objections,  so  far  as  we 
know  them,  to  the  admissibility  of  parties  as  witnesses  in  actions  of 
divorce.  With  what  success  we  have  met  them,  it  is  for  the  reader 
to  judge.  It  need  hardly  be  said,  that  they  are  stronger  than  can 
be  urged  against  the  admission  of  parties  as  witnesses  in  any  other 
form  of  judicial  inquiry.  If  we  are  right,  the  sooner  a  change  is 
made  in  the  law  the  better ;  and  we  trust  soon  to  see  a  change,  if 
not  to  the  full  extent  to  which  our  argument  would  lead,  at  least  to 
some  extent  in  the  direction  which  it  indicates.  We  are  not  a 
generation  of  sophomores,  to  continue  in  the  belief  that  the  qualities 
of  a  body  may  be  better  studied  by  the  aid  of  telescopes  from  a  dis- 
tance than  near  at  hand,  when  it  can  be  touched  and  tested.  Nor 
do  we  require  to  be  taught  (to  take  the  matter  from  another  point 
of  view)  the  trite  truth,  that  the  best  evidence  may  often  be  ob- 
tained from  the  worst  sources— a  fact  which,  in  every  branch  of 
scientific  inquiry,  is  of  daily  observation.  It  is  anomalous,  therefore, 
that  the  law  of  evidence  should,  in  an  age  impregnated  with  the 


140  NOTES  IN  THE  IN9SB  HOUSE. 

^irit  of  indactiye  science,  be  what  it  is;  bat  law  presenres  the  form 
and  spirit  of  the  past  longer  than  any  other  expression  of  social  life. 
It  changes,  however,  with  all  others,  thoa^  in  their  rear — ^never  in 
intimate  harmony  with  advanced  opinion,  but  never  slow  to  accom- 
modate itself  thereto,  whenever  its  provisions  become  cleariy  in- 
conformable  with  the  reqnirements  of  reason. 

J.  F.  WL. 
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FIB8T  DIVISION. 

Adv, — M^Coll  V.  Simons, 
„        Miller  v.  Henderson. 
„        Reid  V.  Meux  ^  Co. 

Epigram  on  the  ratio  decidendi  of  certain  judgments  of  the  Sheriff 
Court  of  Lanarkshire.^ 

We  bad  fint  the  ease  of  the  Smacky 

And  then  the  case  of  the  Cow, 
And  lastly  comes  the  Bottled  Stoat, 

Which  we  are  adyising  now. 

Sir  Archy  was  wrong  in  the  first, 

Sir  Archy  was  wrong  in  the  second. 
And  now  'tis  dear  that  in  the  third 

EqnaUy  wrong  he's  reckoned. 

Now  leeze  me  on  Sir  Archibald, 

Who  gives  us  the  work  to  do— 
The  learned  knight,  who  can  ne'er  be  ri^^t. 

Be  it  Ship,  or  Beer,  or  Goo. 


SECOND  DIVISION. 

Liability  of  a  Law  AgenL 

M^Dougall  or  M^CaU  v.  McLaren  or  Sharp. 

A  PETITION  for  the  appointment  of  a  curator  bonis  to  a  man  upwards 
of  seventy  years  of  age^  accompanied  with  the  usual  medical  certifi- 
cates of  incapacity,  was  presented  to  the  Court  by  one  of  his  nezt  of 

^  *  In  the  above  cases,  which  were  of  no  public  interest,  the  Court,  after 
hearing  counsel,  recalled  the  judgments  of  the  Sheriff  of  Lianarkshire,  and  ad- 
hered in  each  case  to  the  judgment  of  the  SherifP-subetitute.  In  the  case  of 
Miller,  which  was  an  action  of  damages  for  injury  to  the  penKHi,  the  Court 
expressed  a  hope  that  the  defender  would  not  press  for  expenses.* —  Vide  News- 
paper Report.  The  following  lines  were  picked  up  by  the  editor  not  a  long  way 
from  the  bench  of  the  (^irst  Division. 
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kin,  and  was  opposed  by  his  daughter  as  unnecessary,  in  respect  that 
he  was  capable  of  managing  his  affairs.  A  remit  was,  in  consequence, 
made  to  a  medical  man,  who,  after  examination,  reported  that  the  old 
man  was  '  quite  unfit  to  manage  his  own  affairs,  from  want  of  memory 
and  weakness  of  mind.'  -After  the  medical  report  had  been  received, 
a  minute  was  lodged,  bearing  to  be  at  the  instance  of  the  old  man 
himself  which  stated  that,  though  his  memory  was  somewhat  im* 
paired  from  old  age,  he  was  of  sound  mind,  and  fully  capable  of 
managing  his  own  affairs ;  that  he  had  been  hurried  from  home  in 
severe  weather,  under  threats  of  compulsion,  to  undergo  the  above 
medical  examination,  and  was  thus  confused  and  excited ;  and  that 
he  was  willing  to  appear  at  the  bar,  or  submit  to  a  medical  examina- 
tion conducted  in  an  orderly  manner.  The  party  who  acted  as 
agent  for  the  alleged  lunatic  in  putting  in  this  minute,  and  who  held 
a  signed  mandate  from  him  for  so  doing,  had  acted  throughout,  and 
was  then  acting,  in  opposing  the  petition  for  his  daughter,  who, 
while  this  procedure  was  going  on,  was  a  competing  claimant  with 
her  fiither  for  the  fund  in  an  action  of  multiplepoinding  then  in 
dependence.  Answers,  denying  the  statements  in  the  minute,  having 
been  lodged,  a  remit  was  made  to  the  Sheriff-substitute  of  Perth- 
shire to  take  proof  as  to  these  statements,  and  as  to  the  alleged 
lunatic's  condition.  The  Sheriff-substitute,  after  taking  proof,  re- 
ported that  the  statements  as  to  the  circumstances  under  which  the 
previous  examination  had  been  made  were  unfounded ;  and  that  the 
old  man,  though  once  a  person  of  shrewd  observation,  was  now  in- 
capable of  managing  his  affairs.  In  respect  of  this  report,  a  curator 
bcms  was  appointed.  Considerable  expense  having  been  incurred 
in  consequence  of  this  opposition  at  the  instance  of  the  alleged 
lunatic,  a  motion  was  made  by  the  petitioner  to  the  Court,  to  find 
the  agent  personally  liable  in  the  expenses  so  incurred.  Lords 
Cowan  and  Benhohne  gave  effect  to  the  motion,  holding  the  oppo- 
sition to  have  been,  in  the  circumstances,  unjustifiable.  Lord  Ben- 
holme  made  an  observation  to  the  effect  that  he  could  not  suppose 
the  protection  of  the  old  man  was  the  object  of  the  opposition ;  and 
he  could  see  another  object,  namely,  to  sustain  and  support  the  case 
of  the  daughter.  The  daughter  had  a  personal  motive  in  view ;  and 
it  would  be  sad  indeed  if  this  poor  old  man,  incapable  of  managing 
his  own  affairs,  should  have  his  estate  squandered  by  persons  who 
had  not  his  interests  in  view,  but  objects  of  their  own. 

However  painful  the  hardship  that  would  have  resulted  from  an 
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opposite  decision^ — howev^  sad  it  might  be  that  the  savings  of  this 
poor  old  man,  unable  to  proteet  himself,  should  be  squandexed  in 
litigation,  and  he  in  his  old  age  and  imbecilitj  consigned  to  a  poor- 
house, — we  cannot  assent  to  a  decision  which,  while  it  carries  with  it 
our  sympathies,  is  unsupported  by  le^  principle.  The  Lord  Jus- 
tice-Clerk, who  dissented,  put  the  case  in  its  true  legal  aspect,  when 
he  said.  The  whole  question  turned  upon  this :  Was  there  a  mandate 
upon  which  the  agent  acted,  and  upon  which  he  was  entitled  to  act  t 
In  all  agency  it  was  a  clear  rule,  that  a  party  professing  to  act 
factorio  nomine^  who  had  not  authority  to  bind  his  prindpal,  bound 
himself.  If  the  agent  here  had  a  client  whom  he  was  entitled  to 
bind,  he  bound  his  client,  not  himself,  secuB  if  be  had  jiot  a  client  to 
bind.  If,  at  the  time  he  accepted  the  mandate,  he  was  aware  that 
the  old  man  was  incapable  of  giving  a  mandate,  or  that  it  was  ob- 
tained by  fraud  or  improper  means,  his  Lordship  would  hold  that 
there  was  no  mandate,  and  that  the  agent  was  himself  domvMU 
litis.  But  the  old  man  was  not  in  law  incapable  of  giving  a  man- 
date ;  he  was  then  sui  juris.  No  doubt,  if  he  had  been  a  bom  idiot, 
or  an  idiot  through  supervening  Idiocy,  his  Lordship  would  have 
held  in  fact,  as  well  as  in  law,  although  he  had  neither  been  cog- 
nosced, nor  had  a  curator  appointed  to  him,  that  he  was  incapable 
of  granting  a  mandate.  But  this  old  man  was  only  labouring  under 
a  certain  amount  of  senile  imbecility,  and  was  not  in  such  a  state  as 
to  make  everything  he  did  a  nullity ;  and  there  was  no  evidence 
that  the  mandate  had  been  obtained  through  fraud  or  its  equivalent 
on  the  agent's  part,  gc  with  his  knowledge. 

The  opinion  of  the  Lord  Justice-Clerk  contains  a  clear  and  sound 
statement  of  the  legal  principles  applicable  to  the  motion  before  the 
Court,  which  was  a  motion  not  at  the  instance  of  the  lunatic  himself, 
but  at  the  instance  of  the  opposite  party.  The  point  at  issue  was  not, 
whether  the  agent's  motive  in  carrying  on  the  litigation  was  improper 
and  corrupt,  but  whether  he  was  to  be  held  domintis  litisy  and  as 
such  responsible  for  the  expenses.  The  question  of  an  agent's  liabi- 
lity to  his  client  for  conducting  a  litigation  from  improper  motives 
did  not  properly  arise  upon  the  motion ;  and  although  it  would  be  a 
most  dangerous  and  unjust  doctrine  to  hold  that  a  person  in  the  cir- 
cumstances of  the  alleged  lunatic  was  not  entitled  to  grant  a  mandate 
to  defend  himself,  or  that  an  agent  was  disabled  from  conducting  s 
defence  in  his  name,  it  would  be  quite  as  unsafe  and  inexpedient  to 
hold,  that,  even  where  such  a  mandate  had  been  obtained,  the  agent 
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should  not  be  responsible  to  his  client  for  expenses  clearly  proved  to 
have  been  incurred,  not  for  the  client's  interest,  bat  in  furtherance 
of  some  ulterior  end,  and  from  some  improper  and  corrupt  motive. 
The  Judges  in  the  majority  seem  to  have  confounded  two  questions 
which  are  suiSciently  distinct, — the  question  of  an  agent's  liability 
to  his  client  for  improper  litigation,  and  that  of  his  liability  to  the 
opposite  party  for  expenses ;  and  the  Lord  Justice-Clerk — ^although 
he  said,  with  reference  to  the  question  before  him,  that  the  Court 
had  very  little  to  do  with  motive,  or  hma  fides  or  malafidee^  on  the 
part  of  the  agent — cannot  be  held  to  have  regarded  inquiry  upon 
these  heads  as  irrelevant  in  a  question  between  agent  and  client, 
more  especially  where  the  client  was  in  the  position  of  the  old  man 
on  whose  behalf  this  application  was  presented. 


THE  MONTH. 


Competency  of  Small  Debt  Appeals  at  the  Defender's  Instance. — 
At  the  last  autunm  Perth  Circuit  a  case  was  decided  which  de- 
serves the  serious  attention  of  the  profession ;  because,  if  it  is  to 
form  a  precedent  for  future  practice,  the  statutory  provisions  re- 
garding appeals  to  the  Court  of  Justiciary  will  be  rendered  com- 
pletely nugatory  in  the  class  of  cases  in  which  the  right  is  most 
necessary  and  useiul,  namely,  appeals  at  the  instance  of  the  defender. 
In  the  case  we  refer  to  (Baxter  v.  Kennedy ^  11  Sept.  1861,  34  Jurist 
1),  an  appeal  was  taken  from  the  Small  Debt  Court  at  Forfar,  on  the 
ground  of  incompetency,  including  want  of  jurisdiction.  The  appel- 
lant produced  a  copy  of  the  entry  of  decree  in  the  Court-book,  as  sub- 
scribed by  the  Sheriff.  But  it  was  objected  that  there  was  no  process, 
as  the  only  decree  was  that  written  out  on  the  summons,  according 
to  the  schedule  annexed  to  the  statute,  and  subscribed  by  the  Clerk. 
Lord  Deas  (Lord  Neaves  concurring)  held  that  the  production  of 
the  extended  decree  was  essential  to  the  appeal,  and  that  ^  therefore 
there  was  no  need  to  go  ftirther  with  the  case.' 

The  e&ct  of  this  decision,  as  has  been  said,  is  effectually  to  re- 
peal the  statute  giving  an  appeal  to  the  Circuit,  on  ^  deviations  in 
point  of  fbnn,  or  on  incompetency,  including  defect  of  jurisdiction.' 
An  ajqpeal  on  tiiese  grounds  can  only  be  on  the  part  of  the  de- 
ieoAut.  The  pursuer  may  still  enjoy  his  right  of  appeal  on  the 
magniioqaeiit  grounds  of '  corruption,  malice,  and  oppression.'    But 
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all  redress  is  denied  the  defender :  he  cannot  be  heard  until  he  pro- 
dace  the  summons  and  decree  against  himself.  These  he  cannot 
possiblj  obtain.  The  Clerk,  at  his  peril,  could  not  give  these  writs 
to  the  defender :  thej  are  the  sole  property  of  the  pursuer.  He,  in 
the  first  instance,  carries  away  the  summons  signed  by  the  Clerk. 
So  soon  as  decree  is  pronounced,  he  demands  it  to  be  written  out, 
and  he  pockets  it.  In  vain  may  the  defender  appeal,  it  matters  not 
on  what  grounds.  It  may  be  he  is  not  within  the  jurisdiction  of 
the  Sherifi^,  and  that  he  was  never  summoned  and  never  heard,  and 
that  the  whole  proceeding  is  a  mere  fiurce  and  mockery  of  justice. 
He  may  as  well  appeal  to  the  Pope  at  Rome  as  to  the  Circuit,  un- 
less he  complies  with  an  impossibility.  There  is  not  the  remedy,  as 
in  the  ordinary  Court,  of  co^lling  return  of  a  record  by  coen^on 
of  a  ^  process  caption.'  He  is  quite  at  the  mercy  of  the  pursuer,  who 
may  coolly  pocket  the  decree,  and  snap  his  fingers  in  derision  both 
at  the  defender  and  the  court  of  appeal.  The  pursuer  all  the  time, 
with  the  summons  in  his  possession,  gravely  enters  appearance  in 
the  appeal  court,  and  pleads  ^  no  process.^  The  plea  is  sustained, 
with  costs ;  and  straightway  the  decree,  however  grossly  informal, 
is  put  into  execution  against  the  person  or  property  of  the  unfor- 
tunate defender. 

When  the  recent  extension  of  the  jurisdiction  of  the  Small  Debt 
Courts  to  cases  of  L.12  is  considered,  the  vast  sums  of  money  daily 
adjudicated  on  in  these  courts  in  a  manner  the  most  dispatchfiil, 
with  the  check  of  law  agency  anxiously  excluded,  there  exists  every 
argument  for  an  extension  of  the  right  of  appeal  rather  than  its 
virtual  abolition  as  against  the  defender,  if  the  cited  decision  is  in 
future  to  be  held  the  rule.  In  short,  there  will  exist  a  palpable 
wrong  without  any  possible  remedy  or  redress. 

Adjustment  of  Issues — The  Western  Bank  Case. — ^It  is  now  some 
years  since  we  found  it  necessary  to  bring  prominently  under  the 
notice  of  the  profession  an  abuse  of  the  forms  of  procedure  in  the 
Court  of  Session,  which  had  already  drawn  down  upon  the  practice 
of  the  law  in  Edinburgh  not  a  little  unreasonable  obloquy  frpm  a 
class  who  are  unable  to  distinguish  between  the  substance  and  the 
accidents  of  our  system.  We  refer  to  a  practice,  which  then  threat- 
ened to  become  general,  of  forcing  jury  cases  to  an  issue  of  relevancy 
before  the  issue  of  fiu^t  had  been  tried,  or  had  even  been  adjusted. 
At  that  time  we  ventured  to  assume  (and  the  event  did  not  falsify 
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the  prediction)  that  the  remedy  for  this  mala  praxU  lay  with  the 
Court.  To  the  firmness  of  the  Judges  of  the  Inner  House,  and  more 
especially  to  the  First  Division  (who  uniformly  sent  back  Beclaiming 
Notes  against  interlocutors  allowing  issues,  to  the  Outer  House),  we 
owe  the  suppression  of  the  old  system  of  double  debates,  first  on 
relevancy,  and  afterwards  on  the  form  of  the  issues.  The  innovation 
we  refer  to  was  not  very  favourably  received  by  the  leading  practi- 
tioners and  counsel ;  but,  after  two  years'  experience  of  the  working 
of  the  present  system,  it  will  be  admitted  by  all  that  the  opportuni- 
ties for  debate  are  stiU  amply  sufficient  to  enable  the  parties  to  raise 
every  question  capable  of  affecting  the  issue  of  the  case. 

At  the  present  time  we  are  threatened  witli  a  revival  of  the 
double  hearing  in  the  Inner  House :  such,  at  least,  will  be  the  re- 
salt  if  the  Western  Bank  case  is  to  form  a  precedent  in  similar  cir- 
cumstances. We  refer  to  the  proceedings  in  that  case,  because  it 
exemplifies  a  form  of  practice  which  we  believe  to  be  erroneous ; 
and  it  can  scarcely  be  necessary  to  premise  that  the  use  we  make  of 
the  Western  Bank  case  as  an  illustration,  is  quite  compatible  with  a 
scrupulous  abstention  firom  all  comment  upon  the  merits  of  the  im- 
portant question  under  discussion  in  that  action. 

In  November  and  December  1861,  the  case  was  ftdly — ^we  may 
say  exhaustively — debated,  with  reference  to  the  interlocutor  of  the 
Lord  Ordinary  reporting  the  issues  to  the  Second  Division.  The 
defenders  pressed  for  a  dismissal  of  the  action  on  various  grounds, 
with  which  at  present  we  are  not  concerned.  But,  in  a  separate 
branch  of  their  argument,  they  objected  to  the  form  of  the  pursuers' 
issues  as  not  being  within  the  Record.  For  several  weeks  the  debate 
was  maintained  with  much  ability ;  and  such  was  the  careful  and 
detailed  exposition  and  analysis  of  the  averments,  that  it  is  indeed 
scarcely  possible  to  figure  a  case  in  which  the  Court  would  be  more 
completely  in  possession  of  the  materials  upon  which  their  judgment 
was  to  be  founded. 

In  disposing  of  an  argument  upon  issues,  it  seldom  happens  that 
the  choice  of  the  Court  is  reduced  to  a  simple  alternative.  On  the 
contrary,  it  is  just  as  practicable  in  this  as  in  any  other  class  of 
questions  to  adopt  a  middle  course,  neither  dismissing  the  action  nor 
affirming  the  relevancy  of  all  that  the  pursuer  proposes  to  put  in 
issue.  When  this  is  the  result  to  which  the  opinions  of  the  Court 
tend,  we  think  it  would  be  satis&ctory  to  the  litigating  parties  to 
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be  informed  by  the  jadges  whose  fbnction  it  is  to  decide  it,  what  in 
their  opinion  is  the  proper  issue  for  the  trial  of  the  case.  But  in 
the  Western  Bank  discussion  their  Lordships  did  not  give  the  de> 
sired  information.  They  merely  disallowed  the  issues  proposed  by 
the  pursuers,  and  allowed  the  argument  to  be  renewed. 

Now,  it  was  impossible  for  the  Judges  of  the  Second  Division  to 
aflSrm,  as  they  did,  that  the  pursuers'  issues  were  not  adapted  for 
the  trial  of  the  cause,  without  having  previously  considered  the  whole 
Record  with  a  view  to  the  determination  of  the  form  of  the  issues. 
For,  suppose  that  any  portion  of  it  had  been  passed  over  without 
consideration,  then  it  could  not  be  affirmed  with  certainty,  that  within 
this  tmezplored  territory  there  might  not  lurk  matters  of  averment 
sufficient  to  support  the  rejected  issues.  The  disallowance  of  the 
proposed  issues  implies,  therefore,  in  the  mind  of  the  disallowing 
judge,  a  just  appreciation  of  the  import  of  the  pursuers'  averments, 
and  an  accurate  perception  of  their  legal  hearings.  To  this  extent, 
and  no  less,  he  must  be  master  of  the  case,  before  he  can  determine 
what  is  not  the  appropriate  issue  of  fact ;  and  it  is  self-evident  that 
the  same  amount  of  study  and  reflection  will  suffice  for  the  deter- 
mination of  the  positive  question.  What  is  the  appropriate  issue! 

We  assume,  of  course,  that  a  pursuer  who  is  doubtful  as  to  the 
success  of  his  issues,  will  come  prepared  to  suggest  an  alternative 
form,  and  to  support  it,  if  desired,  in  his  argument ;  and  we  have  an 
equally  clear  opinion  as  to  the  perfect  propriety  of  the  course  that  is 
sometimes  taken,  of  suggesting  the  elements  of  new  issues  to  the 
parties,  and  allowing  counsel  to  supplement  their  arguments  before 
a  final  decision  is  pronounced.  But  merely  to  reject  the  issues 
actually  tendered,  leaving  the  pursuer — ^unassisted  by  any  positive 
expression  of  opinion  on  the  relevancy — ^to  remodel  his  issues  on  the 
mere  chance  of  obviating  objections  which  are  not  disclosed,  appears 
to  us  to  be  a  mode  of  progression  alike  circuitous  and  uncertain. 
The  Court  has  the  power  of  framing  and  stating  in  an  interlocutor 
suitable  issues  for  the  trial  of  any  case  brought  before  it  in  competent 
form.  The  power  is  given  by  the  introductoiy  section  of  the  Juiy 
Court  Act  of  1815,  and  has  never  been  taken  away.  We  know 
that  a  wish  has  been  expressed  by  many  of  the  leaders  in  the  profes- 
sion, that  the  Divisions  of  the  Court  would  assume  the  responsibility 
of  .adjusting  issues  at  their  own  hands,  after  hearing  counsel.  Of 
the  reasonableness  of  this  desire  we  entertain  no  doubt ;  and  we 
trust  that  the  ^  tentative'  system,  which  consumes  so  much  valuable 
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time,  and  deyolves  upon  the  professional  adviser  so  weighty  a  re- 
sponsibility, may  ere  long  be  supplanted  by  the  more  rational  method 
of  direct  decision. 

T%e  late  Sheriff  Logan. — ^The  lamented  death  of  this  able,  true- 
hearted,  and  genial  man,  which  took  place  on  the  2d  of  February, 
has  left  a  blank  in  the  professional  society  of  Edinburgh  which  will 
not  be  filled  up  in  our  time.  In  one  phase  of  his  character  Mr 
Lc^an  was  a  representative  man, — ^a  man  of  a  race  who  are  nearly  now 
extinct, — ^the  masculine  humorists  of  the  old  Scotch  type,  with  which 
Cockbnm  and  Robertson,  and  other  eminent  names  of  the  past  half 
century,  are  associated.  Mr  Logan,  differing  from  these  choice 
spirits  as  they  differed  in  many  qualities  from  one  another,  was  cer- 
tainly, as  a  wit,  not  inferior  to  either  of  them ;  yet  it  is  but  justice 
to  hb  memory  to  say,  that  he  took  but  little  pride  in  those  brilliant 
qualities  of  mind  that  made  him  at  once  the  centre  and  the  orna- 
ment of  every  circle  in  which  he  moved,  and  wished  rather  to  be 
known  as  the  painstaking  and  successful  lawyer,  the  scholar,  and 
the  critic,— in  all  which  capacities  he  might  have  gained  distinction, 
had  it  not  been  that  his  more  superficial  qualities  obscured  the 
lustre  of  his  solid  acquirements.  The  following  just  and  discrimi- 
nating remarks  upon  Mr  Logan's  professional  career  are  extracted 
finom  the  columns  of  a  daily  contemporary : — 

*'  Mr  Lorai  was  the  eldest  son  of  the  Rev.  J.  Logan,  Relief  minister  of  St 
Nixaazn.  From  an  early  neriod  he  gave  rare  promise  of  a  brilliant  career,  which 
has  only  partially  been  fiiMUed.  &  Logan  had  not  attained  to  that  position 
at  the  bar,  or  to  that  influence  in  the  country,  to  which  he  might  have  aspired, 
for  many  reasons  which  cannot  be  set  forth  here.  Somethmg  probably  was 
owing  to  his  natural  consUtation,  bat  a  great  deal  more  to  the  fact  that  he  did 
not  belong  to  the  select  circle  who  usually  receive  official  rewards,  and  are 
i«pidly  pushed  npwaxds  in  their  urofession.  Devotedly  attached  to  his  party — 
to  the  old  Whiff  branch  of  the  Lioerals— they  had  not  the  grace  to  bestow  unon 
him  the  reward  to  which  he  was  entitled  by  his  services  to  the  cause,  not  less 
than  by  his  undoubtedly  great  and  varied  talents.  When  he  was  at  length 
made  Advocate-Depute,  and  shortly  thereafter  Sheriff  of  Forfarshire,  it  was 
only  when  his  promotion  could  in  decency  no  longer  be  deferred.  In  power  of 
mind,  and  extent  of  general  knowledge,  Mr  Logan  was  superior  to  not  a  few  of 
those  who  passed  hm  in  the  race  and  obtained  higher  appointments.  His 
party^s  ingratitude  was  not  atoned  for  by  his  influence  with  the  public,  for, 
Bomdiow  or  other,  he  had  allowed  a  great  opportunity  of  being  a  leaider  to  slip 
fpom  his  graq).  The  son  of  a  Dissenting  mmister,  lus  natural  post  was  a  leader 
of  Dissenters ;  and  had  he  cared  to  sympathize  more  with  the  views,  feelings, 
and  policy  of  the  class  from  which  he  sprang,  he  would  have  wielded  more 
political  influence,  and  have  secured  the  gratitude  and  attachment  of  a  liu*ge  por- 
tion of  his  countrymen.  Mr  Logan,  however,  chose  to  lay  himself  out  for  more 
pordy  professional  distinction,  and  he  attained  to  a  very  considerable  prac- 
tice at  the  bar;  but  nothing  compared  to  what  his  great  ability  entitled  hizr 
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to  expect.  In  hearing  him  plead,  or  addreas  a  jury  for  a  criminal^  we  have 
often  been  amazed  at  the  aptness  of  his  language,  and  the  real  power  of  his 
argument.  He  got  the  reputation  of  being  too  much  given  to  the  habit  of 
extracting  food  for  wit  from  his  cases;  but  we  have  sektcnn,  indeed,  heard 
him  so  indulge,  unless  when  it  was  infinitely  better  for  his  client  that  he 
should  do  so.  His  humour  was  racy  and  original,  and  he  waa  the  only  man 
at  the  bar  who  could  in  the  smallest  degree  be  compared  to  the  wits  of  a 
departed  age.  Take  an  instance  which  occurred  very  recently.  He  was  de- 
fending the  cause  of  a  widow  who  had  been  apparently  harshly  treated  by 
some  xelatiyes.  The  Judges  of  the  First  Diyision  were  inclined  to  zecommetta 
a  compromise,  and  Lord  Ivory  suggested  to  Mr  Logan  that  his  side  should  feel 
the  pulse  of  their  opponents,  to  ascertain  upon  what  terms  the  case  could  be 
adjusted.  ' *"  My  Lord,*'  instantly  replied  Mr  Logan,  ^^  there  can  be  no  pulse  where 
there  is  no  heart.^^  Instances  of  this  kind  could  be  multiplied  to  an  endless 
extent,  from  the  memory  of  his  friends.  In  the  aflfairs  of  the  dty  Mr  Logan 
took  a  warm  interest,  having  acted  for  several  years  as  a  Town  Councillor.  No 
doubt  this  offended  the  seni^ilities  of  one  class,  who  might  have  becm  his  em- 
ployers, and  who,  beins  destitute  of  public  spirit  themselves,  frown  upon  any 
one  who  ventures  to  euifait  such  an  unforensic  characteristic.  It  is  many  years 
since  Jameson  was  untimely  quenched;  and  now  Logan,  while  scarce  past  hia 
prime,  is  removed.  They  were  names  both  honoured  in  the  same  circle;  and  he 
who  has  just  gone  will  not  be  less  sincerely  mourned  than  the  otlier.* 

The  Tacant  Sheri£&hip  has  been  filled  by  the  appointment  of  Mr 
F.  L.  Maitland  Heriot,  a  gentleman  mnch  respected  by  his  brethren 
of  the  bar;  and  who^  although  he  has  not  attained  the  same  profes- 
sional eminence  as  his  predecessor,  will,  we  have  no  doubt,  dischaige 
the  duties  of  Sheriff  with  efficiency  and  success.  Mr  A.  Moncredff 
succeeds  Mr  Heriot  as  Advocate-Depute. 

Court  of  Session  and  Sheriff  Courts. — ^A  i*etum  has  just  been  laid 
before  Parliament,  showing  the  litigated  causes  finally  decided  in 
the  Court  of  Session  during  the  year  1860,  with  the  number  of 
causes  in  the  Sheriff  Courts  at  Glasgow,  Perth,  Ayr,  and  Aber- 
deen, excluding  small  debt  causes,  and  the  total  number  of  small 
debt  causes  (not  being  decrees  in  absence)  decided  in  each  Sheriff 
Court  in  Scotland  during  1860.  From  the  return  it  appears 
that  the  total  number  of  litigated  causes  finally  decided  in  the 
Court  of  Session  in  1860  was  583,  that  number  being  exclusive 
of  judgments  only  disposing  finally  of  a  part  of  a  cause,  but  not 
finally  exhausting  the  cause.  The  number  of  causes  finally  decided 
in  the  Sheriff  Courts  embraced  in  the  return  were  as  follows : — 
Glasgow,  390;  Perth,  100;  Ayr,  67;  Aberdeen,  128.  In  the 
Small  Debt  Courts  in  Scotland,  the  total  number  of  causes  (not 
being  decrees  in  absence)  decided  in  1860,  was  17,331,  of  which 
8367,  or  nearly  the  half  of  the  entire  number,  were  decided  in  the 
county  of  Lanark ;  the  next  highest  number  was  decided  in  Edin- 
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bnrgh  Sheriff  Coart,  which  disposed  of  1003  small  debt  causes ;  and 
the  following  are  the  numbers  for  the  courts  which  have  the  largest 
number  of  cases: — Renfrew,  676;  Forfar,  655;  Aberdeen,  650; 
Ayr,  618 ;  Perth,  588 ;  Dumbarton,  447 ;  Stirling,  439  ;  and  Fife, 
427. 

If  evidence  were  wanting  to  prove  the  utter  groundlessness  of  the 
clamour  that  has  been  got  up  in  interested  quarters  for  an  extension 
of  the  jurisdiction  of  the  Sheriff  Courts,  the  evidence  is  frimished 
by  this  return.  Seventeen  thousand  decrees  in  foro  by  the  Small 
Debt  Courts,  as  against  583  final  decisions  of  the  Court  of  Ses* 
sion  I  Even  in  the  class  of  cases  in  which  the  Sheriff's  jurisdic- 
tion is  co-extensive  with  the  Court,  as  regards  the  value  of  the 
actions  competent  before  him,  it  appears  that  the  entire  business  of 
the  Court  of  Session  is  equalled  by  that  of  the  three  largest  County 
Courts,  viz.,  those  of  Lanark,  Perth,  and  Aberdeen. 

These  statistics  demonstrate,  what  in  legal  circles  is  known  to  be 
the  fiict,  that  the  Sheriff  Courts  have  already  engrossed  the  whole 
civU  busmess  of  Scotland,  with  the  exception  of  the  more  important 
class  of  questions,  relating  to  heritable  property,  actions  of  divorce, 
and  jury  cases.  It  may  or  may  not  be  desirable  to  maintain,  as  one 
of  the  institutions  of  the  country,  a  Supreme  Court  of  Judicature, 
whose  decisions  shall  bind  inferior  courts,  and  give  uniformity  and 
symmetry  to  our  consuetudinary  law ;  but  if  these  are  objects  worth 
securing,  then  we  hesitate  not  to  say  that  they  will  be  put  in  jeo- 
pardy by  any  further  extension  of  the  Sheriff's  jurisdiction.  Al- 
ready the  jurisdiction  of  the  Sheriff  is  greatly  more  extensive  than 
that  of  the  more  highly  paid  English  County  Court  Judges.  If  we 
are  to  have  a  Supreme  Court,  certain  functions  must  be  assigned  to 
it,  either  appellate,  or  of  original  jurisdiction.  The  Sheriff's  Court 
Bill  of  last  year,  and  which  it  is  proposed  to  reintroduce,  aimed  at 
a  curtailment  of  both  branches  of  this  jurisdiction  ;  and  if  the  prin- 
ciple of  curtailment  be  admitted,  it  is  not  difficult  to  foretell  the 
result. 

We  gather  from  Mr  Caird's  last  address  to  his  constituents,  that 
he  is  now  alive  to  the  real  objects  of  the  promoters  of  the  Bill  of  last 
session,  which  he  was  induced  to  take  under  his  protection  ;  and  we 
trust  that  the  publication  of  these  statistics  will  convince  him  that 
no  real  necessity  exists  for  interference  in  that  direction.  What  we 
reaDy  want  is  a  good  and  cheap  form  of  appeal  from  the  Sherif 
Ccwi  to  the  Court  of  Session,    In  England  this  is  managed  by  very 
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ample  machinery.  The  local  court, — be  it  Qoarter  Sessions,  Ma- 
gistrate's Court,  or  County  Court, — signs  a  case,  stating  the  facts 
which  raise  the  question  of  law  upon  which  the  opinion  of  a  superior 
court  is  desired,  and  upon  this  case  counsel  are  heard.  The  form 
applies  to  civil  cases  under  L.50  only,  for  this  simple  reason,  that  in 
England  all  actums  above  the  value  of  L.50  must  be  brought^  in  the 
first  instancsy  before  one  of  the  superior  courts.  If  our  friends  in 
the  country  are  willing  to  adopt  the  flnglish  system  in  its  entirety, 
by  all  means  let  them  have  it ;  but  it  is  scarcely  fair  to  advocate, 
under  the  name  of  '  assimilation,'  a  basis  of  jurisdiction  which,  if 
extended  to  England,  would  extinguish,  at  one  sweep,  more  than 
half  the  business  of  Westminster  HalL 
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COURT  OF  SESSION. 


FIRST  DIVISION. 

Alexandeb  v.  Clabe  akd  Babnet. — Jan,  24. 

Partnership— LiabiUbf. 

In  1853,  the  *^  pursuer,  Robert  Alexander,  residing  at  Hermitage, 
Helensburgh,  and  the  defenders,  John  Clark,  printer,  Alexandria  Works, 
Dumbartonshire,  and  James  Bamet,  residing  in  Glasgow,  were  the  part- 
ners of  a  firm  of  Robert  Alexander  and  Co.,  which  carried  on  bosiness 
as  tarkej-red  dyers  and  calico-printers  at  Alexandria  Works.  In  that 
year,  Alexander  retired  from  the  concern,  the  defenders  engaging  to  pay 
him  an  annuity  of  L.200  a  year  '  during  snch  period  as  he  shall  suryiye ; 
and  they  or  their  snccessors  in  the  works  and  business  shall  carry  on  the 
same.'  The  annuity  was  regularly  paid  till  Martinmas  1859.  In  1860, 
the  defenders  sold  the  works  and  machinery  to  John  Orr  Ewing  and  Co., 
who  now  carry  on  the  business  as  turkey-red  dyers  and  calico-printers 
there.  The  defenders  having  declined  to  pay  the  annuity  to  the  pursuer, 
on  the  ground  that  the  concern  of  which  they  were  partners  was  dissolved, 
and  had  ceased  to  carry  on  business  since  3d  January  1860,  the  present 
action  was  raised  by  the  pursuer  to  compel  payment  thereof.  The  Court, 
adhering  to  the  interlocutor  of  the  Lord  Ordinary  (Mackenzie),  held  that 
the  fact  that  the  defenders  had  dissolved  their  concern  and  retired  from 
business,  has  not  liberated  them  from  their  obligation  to  pay  the  aimuity 
to  the  pursuer ;  because  John  Orr  Ewing  and  Co.  have  purchased  the 
whole  stock  and  subjects  belonging  to  them,  and  are  '  their  successors  in 
the  works  and  business '  in  the  sense  of  the  i^^ement.  They,  therefore, 
decided  in  favour  of  the  pursuer,  with  expenses. 
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Adv.^  Maciiitosb  v.  Amdebsok. — J<m.  24. 
A  Ument — Evidence. 

This  was  an  adrocation  of  an  interlocntor  of  the  Sheriff  of  Aberdeen- 
shire, finding  that  the  advocator  was  the  father  of  an  illegitimate  child,  of 
which  Anderson  was  deliyered  in  September  1860.  It  was  proved  that 
the  parties  had  been  together  abont  fifteen  months  before  the  birth  of  the 
child ;  but  there  was  no  evidence,  except  that  of  Anderson  herself,  that 
the  parties  had  been  afterwards  seen  in  company.  She  did  not  communi- 
cate the  fact  of  her  pregnancy  to  the  defender  until  within  two  months  of 
the  birth  of  the  child.  Macintosh,  on  being  informed  of  the  charge, 
denied  that  he  was  the  father,  or  that  he  had  ever  had  connection  with 
Anderson ;  but  shortly  after  the  communication  had  been  made  to  him, 
Anderson  stated  that  he  had  offered  her  L.20,  '  to  give  the  child '  to  some 
one  else. 

The  Lord  President  said  that  it  was  the  narrowest  case  he  remem- 
bered ;  bat  that,  upon  the  whole,  he  did  not  consider  that  there  were 
sofficient  grounds  for  overturning  the  judgment  of  the  Sheriff. 

The  other  Judges  concurred,  Lords  Ivory  and  Deas  remarking,  that 
they  held  a  stronger  opinion  than  the  Lord  President,  that  the  pursuer's 
case  was  proved. 

Pet.f  Andrew  Mabshall  to  be  Admitted  N.  P. — Jem.  80. 

Notary  Pvhlic — Oath, 

Andrew  Marshall,  writer,  Linlithgow,  applied  to  the  Court  to  be  ad- 
mitted notary  public ;  but  in  respect  of  alleged  conscientious  objections, 
he  declined  to  take  the  oath  dejideli  adrmnistrathne^  but  asked  to  be 
allowed  to  take  in  lieu  thereof  an  affirmation  de  fideli.  By  a  Scotch  Act 
passed  in  Queen  Mar/s  time,  1563,  c.  79,  notaries  are  obliged  to  take 
the  oath  dejukli.  The  applicant,  however,  maintained  that  under  the  18 
Vict.,  c  25,  and  21  and  22  Yict.,  c.  48,  he  was  entitled  '  to  make  a 
solemn  affirmation  or  declaration  in  lieu  thereof.'  A  written  minute  em- 
bodying the  applicant's  argument  was  given  in,  and  the  whole  judges 
were  consulted  on  the  point. 

At  advising,  the  Lord  President  stated  that  in  the  opinion  of  the 
whole  Court,  subject  to  certain  doubts  of  one  or  two  of  the  judges,  the 
statute  of  Mary  is  imperative,  and  the  statutes  of  Victoria  do  not  relax 
it.  The  Ck)nrt,  therefore,  refused  to  dispense  with  the  petitioner's  taking 
the  oath  de  fideli. 

PeLj  Hainbs  for  Recall  of  Shaw's  Sequestration. — Jan.  81. 

Bankruptic^ — Becall  of  Sequestration. 

James  Shaw,  designing  himself  'surgeon,  residing  at  West  Port 
House,  Linlithgow,  and  formerly  residing  at  104,  Camden  Road  Villas, 
London,  with  concurrence  of  George  Shaw,  designing  himself  Esquire  of 
Bameparks,  Teignmouth,  in  the  county  of  Devon,'  on  23d  November 
1860,  presented  a  petition  for  sequestration  of  his  estates  to  the  Lord 
Ordinary  on  the  Bills,  who  awarded  sequestration  accordingly.  Haiues 
and  Harrison,  and  other  creditors  of  the  bankrupt,  immediately  presented 
a  petition  for  recall  of  the  sequestration  under  the  Bankruptcy  Amend- 
ment Act  of  1860,  sec.  2,  which  provides  for  the  recall  of  a  sequestration, 
when  the  majority  of  the  creditors  in  number  and  value  reside  in  England 
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or  Ireland,  and  that  from  the  sitnatioo  of  the  bankrupt,  his  estate  and 
effects  onght  to  be  distribated  among  the  creditors,  under  the  bankrupt 
laws  of  Engbind  or  Ireland.  The  Lord  Ordinary  recalled  the  sequestration, 
on  the  ground  that  a  majority  of  the  creditors  in  number  and  value  resided 
in  England ;  and  that,  having  regard  to  ail  the  circumstances  of  the  case, 
the  estate  of  the  bankrupt  should  be  distributed  according  to  the  bank- 
ruptcy biws  of  England.  The  bankrupt  having  reclaimed,  the  Court 
adhered,  on  the  ground  that  the  immense  majority  of  the  creditors  in 
value  were  in  England ;  that  the  bankrupt  had  come  down  to  Scotland 
under  peculiar  circumstances,  and  very  speedily  obtained  sequestration  ; 
and  it  was  therefore  proper  that  his  estate,  if  he  had  any,  should  be  dis- 
tributed in  England. 

Matheson  v.  Ths  Marchioness  of  Stafford. — Fd>,  1. 

Process — Temds, 

In  this  case,  the  Court  held  that  a  summons  of  valuation  of  teinds  must 
be  signed  by  the  Clerk  of  the  Court  of  Teinds,  the  signature  of  a  Writer 
to  the  Signet  being  insufficient.  The  pursuer's  counsel  endeavoured  to 
obtain  from  the  Court  an  opinion,  as  to  whether  a  summons  of  valuation 
of  teinds  should  be  in  the  new  form  introduced  by  13  and  14  Vict.,  c.  86 ; 
but  the  Court  declined  to  give  it. 

Watson  v,  Bubnet. — Feb.  7. 

Master  and  Servant — PrwUege, 

This  was  an  action  of  damages  for  alleged  slander  at  the  instance  of  a 
servant  against  her  master.  It  was  stated  on  record  that  the  defender 
dismissed  the  pursuer  for  certain  alleged  improprieties  of  conduct,  and 
that  when  her  relations  made  inquiry  of  him  he  told  them  the  reasons  for 
her  dismissal.  The  Court  now  held  that  such  communications  by  the 
master  were  privileged,  and  that  no  action  of  damages  founded  on  them 
could  be  maintained  unless  'malice'  were  libelled.  Their  Lordships  far- 
ther held,  that  the  word  'malice'  is  indispensable,  that  no  equivalent  for 
it  can  be  received,  and  that  it  is  so  completely  of  the  essence  of  the  action 
that  it  cannot  be  inserted  after  the  record  is  closed. 

Adv,y  M'Eellab  V,  ScoTT. — Fd>.  7. 

A  Iment — Process, 

This  was  an  action  for  aliment  of  an  illegitimate  child.  The  Court 
held  that  it  was  still  competent  to  appoint  the  alleged  father  of  an  illegi- 
timate child  to  be  judicially  examined ;  that  if  he  fail  to  appear  for  exa- 
mination he  may  be  held  as  confessed  on  the  fact  of  intercourse ;  that  the 
pursuer's  oath  in  supplement  may  then  be  taken,  which,  if  satisfactory,  will 
make  out  the  case  agdnst  the  defender.  Lord  Deas  was  inclined  to 
think  that,  under  the  recent  Evidence  Act,  when  a  party  is  cited  as  a 
witness  and  fails  to  appear,  he  may  be  held  as  confessed ;  but  that  it  was 
unnecessary  to  decide  the  point  in  the  present  case,  because  the  defender's 
conduct  in  declining  to  appear  was  sufficient  corroboration  of  the  pursner^s 
oath. 

Donald  v.  Donald. — Fd).  7. 

Divorce — A  Hment. 

This  was  an  action  for  aliment  at  the  instance  of  the  wife  of  William 
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Donald,  late  shoemaker,  Aberdeen,  against  her  hasband.  It  would  appear 
that  Donald  has  succeeded  to  an  income  of  about  L.650.  Some  time  ago, 
aliment  at  the  rate  of  L.75  per  annum  was  allowed  to  the  wife.  She  now 
asked  it  to  be  increased  to  L.200.  There  are  four  actions  of  divorce,  on 
the  ground  of  adultery,  depending  between  these  parties,  three  of  them  at 
the  instance  of  the  wife.  Upwards  of  L.IOOO,  it  was  stated,  has  been 
already  paid  by  Donald  to  his  wife's  agent  to  account  of  her  expenses, 
and  the  litigations  in  all  have  cost  above  L.3000. 

The  Lord  President  asked  if  it  was  true  that  that  expenditure  had  been 
incurred  in  actions  of  divorce  between  a  shoemaker  and  his  wife  ?  It  was 
at  one  time  considered  a  scandal  to  the  administration  of  justice  in  Scot- 
land that  divorces  could  be  obtained  too  cheap.  That  scandal  was  cer- 
tainly removed.*    The  Court  awarded  L.120  of  aliment. 

Jf.P.,  Baikie's  Trustees. — Feb.  14. 
Potoer  of  Appointmmt — Tnist, 

The  claimants  were  Mrs  Oxley  and  Mrs  Cowan,  the  two  daughters  of 
Mrs  Dover ;  aud  the  fund  in  dispute  was  a  sum  of  L.2000,  under  a  bond 
of  provision  by  Robert  Baikie  of  Tankerness,  to  trustees  for  Mrs  Dover's 
behoof  in  liferent  and  her  children  in  fee,  with  a  power  to  Mrs  Dover  to 
divide  the  same  between  or  among  her  children  in  such  proportions  as  she 
should  direct  and  appoint.  There  was  also  in  the  bond  of  provision  a 
term  of  payment,  viz.,  'majority  or  marriage;'  but  it  was  not  plain 
whether  this  applied  to  the  case  of  an  apportionment  being  made,  or  to  the 
case  of  Mrs  Dover  not  exercising  the  power.  She  did  exercise  the  power, 
and  by  an  English  deed  gave  Mrs  Oxley  (who  was  well  provided  for  by 
her  husband)  L.5  down,  and  the  liferent  of  L.IOOO ;  and  to  Mrs  Cowan 
L.995,  and  the  fee  of  the  L.IOOO  liferented  by  Mrs  Oxley, — Mrs  Cowan's 
pecuniary  circumstances  being  much  inferior  to  Mrs  Oxley's.  The  Lord 
Ordinary  (Jerviswoode)  held  that  Mrs  Dover's  deed  of  appointment  was 
vlb^  vires  of  the  granter,  and  that  she  had  no  power  to  deal  with  the  L.2000 
otherwise  than  so  as  that  it  should  be  payable  at  majority  or  marriage. 

The  Lord  President,  at  advising,  held  that  the  direction  in  Mr  Baikie's 
bond  of  provision  was  to  hold  a  capital  sum  for  behoof  of  Mrs  Dover  in 
liferent  and  her  children  in  fee,  and  that  the  fee  (a  capital  sum)  was  pay- 
able at  a  specified  term ;  and  that  Mrs  Dover  having  given  Mrs  Oxley's 
proportion  chiefly  in  the  shape  of  a  liferent,  she  had  exceeded  the  powers 
given  to  her,  and  the  whole  matter  must  fall,  as  if  there  had  been  no 
apportionment. 

Lords  Curriehill  and  Ivory  concurred,  the  former  remarking,  that  it  was 
Btiil  undecided  in  Scotland  whether  a  party,  having  a  power  of  apportioning 
a  fond,  could  restrict  any  of  the  parties  to  a  liferent  at  all. 

Lord  Dcas  dissented  and  stated,  that  he  should  have  much  wished  the 
whole  Court  had  been  consulted,  as  important  and  undecided  questions 
were  involved  in  the  case ;  and  he  indicated  an  opinion  that,  looking  to 

•  The  following  mot  pour  rire  is  worth  preserving : — The  question  hav- 
ing been  asked, — How  would  this  shoemaker  have  got  justice  if  he  had 
b^  obliged  to  'stick  to  his  last?'  The  Lord  President. — 'He  would 
have  reqmred  to  have  spent  his  awV 
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tbe  peconiary  drcsinstances  of  the  clAunants,  the  aj^riionment  in  ttn 

Oxley's  fayonr  was  safficient. 

The  Lord  Ordinary's  ioterlocator,  givmg  one-half  of  the  whole  fond  to 
each  of  the  daimaots,  was  therefore  affirmed  by  a  majority  of  three  to  one. 

HoBNEL  r.  QoRDOK. — Feb.  19. 

Process — Dilvjence, 

The  issues  in  this  case  having  been  adjusted  before  the  Lord  Ordinary, 
a  motion  was  made  to-day  in  the  Inner  House  for  a  diligence  to  recover 
documents  necessary  for  the  trial.  The  Court  were  of  opinion  that  the 
motion  should  be  made  before  the  Lord  Ordinary,  the  case  remaining 
before  him,  both  for  trial  and  for  all  purposes  connected  therewith, 

Macbrtde  v.  Paul, — Feb.  19. 

Process — Division  and  Sale, 

In  this  case  the  Court  held  that  an  action  of  division  and  sale  of  heritable 
property  is  an  Outer  House  process,  and  that  the  Lord  Ordinary  does  not 
require  to  make  great  avizandum  with  it  to  the  Court. 

SECOND  DIVISION. 

Scott  v.  Robertson. — Jan.  24. 

MaritiTne-^Heguftration— Issues. ' 
The  pursuer  avers  that  a  contract  was  entered  into  between  him  anj 
the  defender,  by  which  it  was  agreed  that  the  ship  <  Helen '  should  be  sold 
to  the  pursuer  at  the  price  of  L.175,  payable  by  bill  at  six  months;  that 
an  insurance  should  be  effected  on  the  vessel  during  the  currency  of  the 
bill,  at  the  pursuer's  expense,  but  in  tbe  defender's  name ;  that  the  bill 
being  granted,  the  vessel,  with  her  certificate  of  registry,  should  be  deli- 
vered to  the  pursuer ;  and  that  a  regular  bill  of  sale  should  be  executed 
in  the  pursuer's  favour  when  the  sum  in  the  bill  was  paid.     He  claims 
damages,  and  asks  an  issue  on  each  of  the  three  following  grounds :— 1. 
That  after  delivery  of  the  vessel  and  certificate,  the  defender  wrongfully 
obtained  and  retained  possession  of  the  certificate  of  registry,  and  thereby 
prevented  the  pursuer  from  obtaining  possession  of  the  vessel.    2.  That 
m  July  or  August  1860,  when  tbe  pursuer  was  in  the  lawful  possession  of 
the  vessel,  the  defender  wrongfully  took  possession  of  it.     3.  In  respect 
that,  after  the  pursuer  had  reacquired  possession,  and  her  master  and  crew 
had  abandoned  her,  and  she  had  fallen  into  the  hands  of  the  Receiver  of 
Wrecks  at  Liverpool,  the  defender  had  prevented  her  being  delivered  over 
to  the  pursuer  by  falsely,  wrongously,  and  in  contravention  of  the  con- 
tract, stating  that  he  was  the  party  having  right  to  her,  and  claiming  that 
she  should  be  delivered  up  to  him.    The  defender  contended  that  the 
statements  on  record  were  too  vague  and  inexplicit,  and,  with  reference 
to  the  third  issue,  that  it  was  not  made  clear  whether  the  proceedings 
before  the  Receiver  were  judicial  or  not ;  and,  if  judicial,  that  malice  and 
want  of  probable  cause  was  essential  to  the  pursuer's  case.     The  Court 
held  that  the  case  was  relevant  in  all  its  branches,  and  ai^usted  an  issne 
on  each  of  the  three  heads.    With  reference  to  the  third  objection,  the 
Lord  Justice-Clerk  said  that  the  Receiver  of  Wrecks  was  an  officer  under 
the  Board  of  Trade,  who  had  no  judicial  functions  or  discretion  as  to  the 
disposal  of  the  ship  in  such  a  case,  the  object  of  his  pooseesion  beipg  to 


Tfi£  COURT  OF  8S8BIOKi  1A9 

take  charge  of  the  ressel  for  behoof  of  the  trne  owner.  The  pnrBner*! 
ftTerment  was,  that  the  yessel  had  been  retained  from  him  by  the  ^- 
ceiyer  on  account  of  the  defender  haying  claimed  it  in  contrayention  of 
the  contract,  and  that  damage  had  been  suffered  in  consequence.  This 
was  a  releyant  ayerment. 

Pet,y  A.  B.  AND  Others. — Jan,  24. 
Power  to  Advance — NobiU  Officmn* 

This  petition  was  presented  by  the  trustees  under  an  ante-nuptial  mar- 
riage contract,  to  obtain  authority  to  advance  to  the  suryiying  widow 
L.200  out  of  trust  funds,  in  repayment  of  the  expense  of  board  and  edu- 
cation supplied  by  her  to  the  children  of  the  marriage,  and  also  to  pay 
certain  sums  to  two  of  the  sons,  and  a  payment  to  a  daughter  annually 
for  four  years,  the  said  sums  to  be  expended  at  the  sight  of  the  trustees, 
in  the  maintenance  and  education  of  the  said  parties. 

The  whole  funds  in  the  hands  of  the  trustees  had  come  to  them  from 
the  wife  ander  a  conyeyance  from  her  (in  the  marriage  contract),  which 
contained  a  reseryation  allowing  her  to  nplift  L.800,  to  be  applied  as  she 
ghoald  think  proper,  provided  that,  in  the  event  of  there  being  no  children 
or  of  the  whole  children  predeceasing  the  survivor  of  the  spouses,  the 
whole  funds  should  be  conveyed  to  the  survivor ;  and  that,  in  the  event  of 
there  being  children  at  the  death  of  the  surviving  spouse,  the  conveyance 
should  be  to  the  child  or  children  so  surviving. 

The  Court  held  that  as  the  right  of  the  children  depended  on  their  snr- 
viving  the  widow,  they  had  no  vested  interest  in  any  part  of  the  fund,  and 
might  never  have  any.  It  could  not  be  known  whether  one  or  more  would 
aarvive ;  in  the  event  of  one  surviving,  he  would  be  entitled  to  the  entire 
fund,  and  the  Court  had  no  right  to  apply  it  for  the  benefit  of  the  others; 
The  equitable  powers  of  the  Court  did  not  allow  them  to  alter  provisions 
in  tmst  deeds.     The  application  was  therefore  refused. 

Cbawfobd,  now  Petkie  (Inspector  of  Eaglesiiam),  v.  Beattib 

(Inspector  of  Barony). — Jan,  24. 

Poor-Law — Settlement — Expenses, 

The  pauper  in  this  case  was  born  in  Eaglesham.  Prior  to  September 
1851,  he  had  resided  about  ten  years  in  the  parish  of  Barony,  and  had 
acquired  a  residential  settlement  there.  In  September  1851,  he  removed 
to  the  parish  of  Wishaw,  and  never  returned  to  the  Barony  parish.  In 
August  1854  he  became  insane,  and  was  removed  to  Gartnavel  Asylum, 
in  the  parish  of  Go  van.  In  July  1856  he  became  an  object  of  parochial 
relief,  and  did  receive  relief  from  the  parish  of  Govan.  The  question  be- 
fore the  Court  is,  whether  his  residential  settlement  in  the  Barony  parish 
was  lost.  The  Lord  Ordinary  (Kinloch),  on  the  authority  of  the  case  of 
Melville  v.  Flockhart,  held  that  the  settlement  had  been  in  the  circum- 
stances retained,  notwithstanding  the  pauper's  absence  from  the  Barony 
parish.  The  Second  Division,  in  respect  of  the  decision  of  the  First 
Dirifilon  in  Melville  v.  Flockhart^  and  the  importance  of  the  question,  ap« 
pointed  the  case  to  be  laid  before  the  other  Judges. 

The  Lord  President,  who  delivered  the  leading  opinion,  held  that  the 
setUement  which  John  Biggar  had  in  the  Barony  parish  of  Glasgow  was 
a  settieinent  acqnired  by  residence,  and  was  therefore  defeasible  by  sub- 
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Bequent  non-residence  for  the  period  prescribed  bj  the  76th  section  of  the 
statute,  as  interpreted  bj  decision.  In  1851  he  left  the  Barony  parish, 
and  went  to  reside  in  another  parish,  where  he  had  been  appointed  to  a 
pastoral  charge.  He  nerer  returned  to  the  Barony  parish ;  and  more 
than  the  statatory  period  elapsed  before  he  became  an  object  of  parochial 
relief.  That,  either  from  accident  or  design,  he  did  not  in  the  interval 
acquire  any  settlement  by  residence  elsewhere  was  immaterial.  That 
during  the  latter  part  of  the  time  which  elapsed  after  he  left  the  Barony 
parish  he  was  afiAictcd  with  insanity,  or  any  other  ailment  which  did  not 
then  render  him  chargeable,  was  equally  immaterial.  Whether  superven- 
ing insanity  might  be  an  obstacle  to  the  acquisition  of  a  residential  settle- 
ment in  the  parish  where  the  insanity  occurred,  is  a  question  altogether 
different,  and  with  which,  in  the  present  case,  the  Barony  parish  had  no 
concern.  The  full  period  of  time  prescribed  by  the  statute  having  elapsed 
betwixt  the  date  of  Biggar's  migration  and  the  date  of  his  becoming 
chargeable,  the  only  question  in  which  the  Barony  parish  can,  under  the 
i'Gth  section  of  the  statute,  have  an  interest  was,  whether,  during  that 
interval,  he  did  or  did  not  reside  in  the  Barony  parish  continuously  for  at 
least  one  year  ?  Certainly  he  could  not  be  held  to  have  resided  in  the 
Barony  parish  continuously  during  the  first  or  the  second  year  of  his  con- 
tinuous absence  from  it — he  was  then  living  at  Wishaw  as  the  resident 
pastor  of  a  congregation  there,  and  apparently  without  any  intention  of 
removing  from  thence.  As  little  could  he  be  held  to  have  resided  in  the 
Barony  parish  continuously  during  any  of  the  subsequent  years  of  his 
continuous  absence  irom  it,  unless  an  attack  of  insanity,  while  residing  in 
the  parish  of  Wishaw,  could  be  held  to  have  been  a  resumption  of  his 
abandoned  residence  in  the  Barony  parish — a  proposition  for  which  there 
was  neither  authority  nor  principle. 

Lords  Ardmillan,  Cnrriehill,  Neaves,  Mackenzie,  and  Jerviswoo^P^  con- 
curred with  the  Lord  President. 

Lords  Deas  and  Ivory  were  of  opinion  that  the  interlocutor  of  the  Lord 
Ordinary  should  be  adhered  to. 

At  advising,  the  Lords  of  the  Second  Division  having  concurred  in  the 
opinions  of  the  majority  of  the  consulted  Judges,  the  Court,  in  conformity 
with  the  opinion  of  the  majority,  altered  the  Lord  Ordinary's  interlocutor, 
and  assoilzied  the  defender. 

It  was  submitted  that  as  this  judgment  overturned  the  previous  deci- 
sions, the  pursuer  should  not  be  found  liable  in  expenses. 

The  Court  took  the  point  to  avizandum. 

Ons  V,  KiDSTOK. — Jan.  81. 

Maritwie — Salvage — Merchant  Shying  Acty  1854,  sec.  468. 

G.  W.  Otis,  master  of  the  ship  *  Thalatta,'  of  Bath,  State  of  Maine,  pre- 
sently lying  in  the  harbour  of  Greenock,  presented  a  petition  to  the  Lord 
Ordinary  on  the  Bills,  under  the  468th  section  of  the  Merchant  Shipping 
Act,  1854,  to  fix  the  amount  of  security  to  be  given  by  the  petitioner  in 
order  to  obtain  the  release  of  the  vessel,  now  detained  by  the  Receiver  of 
Wrecks  in  consequence  of  an  alleged  claim  of  salvage.  The  petition 
set  forth  that  the  vessel,  having  sailed  with  a  general  cargo  of  merchan- 
dise from  Glasgow  for  Melbourne,  had  encountered  heavy  weather,  and 
made  some  water.    The  master  then  thought  it  prudent  to  put  back  to 
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Greenock  for  repairs.  In  doing  bo  he  passed  the  Mall  of  Kintyre  at  seven 
▲.H.  on  14th  December  1861,  and  about  two  p.m.  a  sqnall  split  the  main- 
topsail  and  jib,  bat  the  vessel  was  then  perfectly  manageable.  The  '  Tas- 
kar,'  a  steamer,  then  came  up,  and  the  master,  being  anxions  to  get  to 
Greenock,  offered  L.50  to  the  '  Tuskar  *  to  tug  the  vessel  to  it.  The 
'  Taskar '  then  took  the  vessel  in  tow,  bat  it  soon  became  evident  that  the 
steamer  had  not  sufficient  power.  The  ^  Thalatta '  soon  found  that  she 
was  being  towed  down  to  the  leeward,  and  that  she  would  have  been 
better  without  the  steamer.  Afterwards  the  '  Flying  Dutchman,'  a  steam- 
tog,  came  and  demanded  L.200  to  tow  the  vessel  to  Greenock,  but  the 
petitioner  refused  to  give  this,  and  the  tug  went  away.  She  again  re- 
turned ;  and  the  petitioner  seeing  that  the  '  Tuskar '  had  taken  him  into 
danger,  and  could  not  take  him  out  of  it,  offered  L.100  to  the  master  of 
the  *•  Flying  Dutchman,'  and  at  last,  as  the  master  of  the  '  Flying  Dutch- 
man '  said  the  ship  would  be  on  shore  in  half  an  hour  if  he  did  not  take 
his  assistance,  a  bargain  was  struck  for  L.150.  The  '  Flying  Dutchman' 
then  brought  the  ^  Thalatta'  safely  to  Greenock,  and  the  L.150  was  paid. 
The  '  Tuskar '  now  claimed  L.10,000  for  salvage. 

The  oinmer,  master,  and  seamen  of  the  '  Tuskar '  lodged  answers,  in 
which  they  set  forth  that  the  '  Thalatta '  would  have  been  wrecked  if  it 
had  not  been  for  the  assistance  rendered  by  the  ^  Tuskar.' 

The  Lord  Ordinary  was  of  opinion  that  the  position  to  which  the  '  Tha- 
latta' had  been  brought  by  the  *  Tuskar'  was  one  more  dangerous  than 
that  in  which  it  found  it,  and  that  even  assuming  that  the  ^  Tuskar '  had 
rendered  valuable  services,  the  ^  Flying  Dutchman'  had  mainly  contributed 
to  the  safety  of  the  vessel.  In  this  view,  the  '  Tuskar '  would  not  be  en- 
titled to  more  than  a  third  of  the  salvage,  and  in  any  view,  if  the  peti- 
tiouer  found  caution  for  L.1500,  it  was  amply  sufficient  to  cover  any  claim 
the  respondents  might  have.  The  Lord  Ordinary  authorized  the  vessel 
to  be  delivered  up  on  this  caution  being  found. 

The  respondents  having  reclaimed,  it  was  contended  on  the  other  side 
that  the  Lord  Ordinary's  judgment  was  final. 

The  Court  were  of  opinion  that  the  right  of  the  parties  to  bring  the 
decision  of  the  Lord  Ordinary  on  the  Bills  under  review,  could  not  be 
taken  away  by  implication,  and  that  right  was  not  expressly  taken  away 
by  the  regulating  enactment  (sec.  468).  On  the  merits,  they  held  that  the 
Lord  Ordinary's  estimate  was  a  fair  approximation  to  the  value  of  the 
services  rendered,  which  there  was  no  reason  to  disturb. 

Beattie  v.  Gemmel. — Feb.  4, 

Lunaa/  Act — Eocclusion  of  Review. 

This  was  an  appeal  to  the  Glasgow  Circuit  from  the  Small  Debt  Court, 
which  had  been  certified  to  the  High  Court  of  Justiciary,  and  afterwards 
remitted  to  this  Court  as  being  purely  civil.  Gemmel,  the  Procurator- 
fiscal  of  Lanarkshire,  the  respondent,  had  obtained  a  decree  against  the 
appellant  Beattie,  the  inspector  of  the  Barony  parish,  for  the  expense  of 
maintaining  a  lunatic,  who,  it  was  said,  ^had  been  taken  in  and  sent 
from '  his  parish.  Various  questions  in  regard  to  the  interpretation  of 
the  Lunacy  Act  were  raised  and  discussed ;  but  the  Court,  without  giving 
any  opinion  as  to  whether  the  Sheriff  was  right  or  wrong  in  the  result  at 
which  he  had  arrived,  held  that  the  present  appeal  was  barred  by  the 
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special  prorisions  of  the  Small  Debt  Act,  and  was  therefore  incompe* 
tent. 

Gordon's  Tbustebs  v.  Lord  Fife's  Executor. — F^.  b* 

Repetition — Resulting  Trust 

The  present  action  was  brought  by  the  trustees  of  the  late  Francis 
Gordon  of  Craig  and  Kincardine,  advocate  in  Aberdeen,  to  recover 
L.675  as  the  price  paid  by  him  for  the  superiority  of  the  lands  of  Knock- 
inch,  which  he  had  bought  for  the  late  Earl  of  Fife,  under  deduction  of 
L.210  which  he  had  received  in  a  process  of  ranking  and  sale  at  the  in- 
stance of  the  creditors  of  the  Earl.  The  defender  denied  liability,  on  the 
ground  that  the  purchase  had  been  made  by  Mr  Gordon  on  his  own 
account,  and  the  disposition  taken  in  his  own  name,  and  pleaded  that  the 
proceedings  in  the  ranking  and  sale  did  not  import  any  admission  of  liabi- 
lity on  the  part  of  Lord  Fife.  The  Court  held  that  certain  holograph  let- 
ters of  Lord  Fife,  together  with  the  proceedings  in  the  ranking  and  sale, 
sufficiently  proved  the  mandate  to  Mr  Gordon,  and  gave  decree  to  the 
pursuers. 

Bell  v.  Anderson. — Feh,  7. 

Process-^Notice  ofTfial—lS  and  14  VicUy  cap.  86,  sec.  41. 

In  this  case  issues  were  adjusted  on  14th  January.  The  pursuer  gare 
notice  of  trial  for  the  sittings  in  March,  on  23d  January.  The  de- 
fender then  moved  the  Lord  Ordinary  on*  1st  February  to  fix  a  day  for 
trial  before  himself  during  session,  in  terms  of  the  41st  section  of  18th 
and  14th  Vict,  c.  36.  The  pursuer  objected  to  the  motion  as  incom- 
petent, in  respect  that  the  cause  was  in  the  Inner  House.  The  defender 
then  presented  a  note  to  this  Division  to  have  the  process  retransmitted. 
The  Court  held  that  the  proper  form  was  to  make  the  motion  in  the 
Outer  House;  and  then,  there  being  a  conflict  between  the  pursuer's 
notice  of  trial  and  the  defender's  motion,  the  Lord  Ordinary  should  report 
to  the  Division. 

The  Lord  Ordinary  (Ardmillan)  having  subsequently  reported  the  case, 
the  defender,  in  support  of  his  motion,  urged  the  short  nature  of  the  case, 
and  the  delay  which  would  arise  from  waiting  for  the  sittings.  The 
Court  held  that  the  pursuer  was  entitled  to  the  lead,  and  so  to  fix  the 
time  and  place  of  trial.  It  lay  upon  the  defender  to  show  cause  why  the 
pursuer's  notice  of  trial  should  be  set  aside.  The  pursuer  had  carried  on 
the  case  without  any  delay. 

Bell  v.  Ogilvie. — Feb,  7. 
Process — Reponing — Expenses. 

The  present  action  was  brought  by  James  Bell,  S.S.C.,  against  William 
Ogilvie,  ropemaker  in  Aberdeen,  for  payment  of  accounts  for  professional 
business  done,  and  advances  made,  on  behalf  of  the  defender.  The  de- 
fender admitted  his  liability  for  outlay  only. 

On  2d  July  1861,  the  Lord  Ordinary  appointed  the  pursuer  to  revise 
Ms  condescendence.  On  14th  January  1862,  the  LordOrdinary  allowed 
the  revised  condescendence  to  be  received,  but  it  was  not  lodged ;  and 
on  21st  January,  his  Lordship  refused  to  receive  it,  and  closed  the  record 
on  summons  and  defences. 

The  pnrfiuer  reclaimed. 
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The  Lord  Justice-Glerk  said  that  the  pursuer's  counsel  having  stated 
that  the  revised  condescendeDce  contained  statements  material  to  the 
pursuer's  case,  he  would  allow  it  to  be  received,  but  only  on  condition 
of  paying  the  whole  previous  expenses  of  the  cause* 

The  other  Judges  concurred. 

Div,y  Jack  and  Mandatory  v.  Jack. — Feh.  7. 

Divorce — Jurisdiction — Domicile, 

In  this  action  of  divorce,  the  defender  pleaded  that  she  was  not  sub- 
ject to  the  jurisdiction  of  the  Scottish  Courts,  her  legal  domicile  being  in 
the  United  States, 

The  action  was  brought  by  a  husband  against  his  wife  on  the  ground 
of  adultery,  alleged  to  have  been  committed  by  her  in  Scotland.  The 
marriage  took  place  in  June  1853,  when  both  parties  were  domiciled  in 
Scotland.  From  that  date  they  resided  in  Scotland,  cohabiting  as  mar-> 
ried  persons,  till  July  1855,  when  the  pursuer,  who  is  a  native  of  Scot- 
land, withdrew  from  the  society  of  the  defender,  and  leaving  her  in  this 
country,  subject  to  the  jurisdiction  of  its  courts,  went  himself  to  America, 
where  he  has  since  remained,  for  the  purpose,  as  alleged  in  defence,  of 
avoiding  the  society  of  the  defender.  The  defender  having  been  left  by 
her  husband  in  this  country,  continued  constantly  to  reside  here,  and  was 
still  personally  resident  within  the  territory  of  the  jurisdiction  of  this 
Court  at  the  time  the  action  was  raised. 

The  Lord  Ordinary  sustained  the  jurisdiction. 

On  a  reclaiming  note,  the  Judges  of  the  Second  Division,  in  respect  of 
the  importance  of  the  question  of  jurisdiction  raised,  ordered  cases  to  be 
laid  before  the  whole  Judges,  who  returned  opinions  to  the  following 
eSect: — 

The  Lord  President,  Lord  Ivory,  and  Lord  Curriehill : — In  the  cir- 
cumstances, we  hold,  that  in  July  1855,  the  established  domicile  of  the 
married  pair,  as  such,  was,  and  had  always  been,  In  Scotland ;  and  that 
it  has  never  been  transferred  to  any  other  country,  either  amno  or  facto. 
In  July  1855,  this  Court  was  tiot  only  a  competent  court,  but  was  the 
only  court  of  competent  jurisdiction  to  entertain  an  action  for  dissolution 
of  the  marriage.  We  think  it  is  competent  to  do  so  still.  Nothing  is 
alleged  to  have  occurred  to  displace  its  jurisdiction,  except  the  single 
fact  of  the  husband  having  personally  withdrawn  to  America,  but  with- 
drawn in  the  circumstances  already  referred  to,  the  wife  having  continued 
to  reside  in  this  country  as  still  her  only  home.  The  general  rule  that 
the  domicile  of  the  wife  follows  that  of  the  husband,  is  not  absolute,  unl* 
yersal,  or  invariable,  and  it  hap  never  been  applied  to  such  a  case  as  the 
present.  It  is  truly  inapplicable  to  such  a  case.  The  husband  here  did 
not  transfer,  or  attempt  or  intend  to  transfer,  to  any  other  country,  the 
home  or  domicile  of  the  married  pair,  which  had  been  established  in  this 
country,  and  which,  being  in  this  country,  made  the  Court  of  this  country 
the  proper  forum  for  trying  any  action  to  be  brought  for  dissolution  of  the 
marriaga  In  that  respect  the  state  of  matters  continued  unaltered,  with 
the  acquiescence  of  both  parties,  until  the  present  action  was  raised.  Our 
opinion  in  Uie  third  plea  of  the  defender,  and  in  favour  of  the  jurisdiction 
of  tiUs  Court  as  a  competent  forum  for  the  trial  of  this  action  for  disso^ 
Ivtfoo  «l  tho  miurriage,  rests,  therefore,  upon  these  grounds : — Ist,  That 
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the  domicile  of  the  married  pair,  as  such,  was  in  this  conntry,  and  nowhere 
else,  from  the  time  of  their  marriage,  in  June  1853,  nntil  the  departure 
of  the  husband  in  Julj  1855 ;  2d,  That  it  has  never  been  transferred 
from  this  coantrj  to  any  other  country,  either  animo  or  facto;  and,  3d, 
That  the  defender,  having  been  left  intentionally  by  the  pursuer  in  this 
country,  and  subject  to  the  jurisdiction  of  this  Court,  has  with  his  acqui- 
escence continued  all  along  to  reside  within  the  territory  of  that  jurisdic- 
tion, and  was  so  resident  when  the  action  was  instituted  against  her. 

Lord  Deas  could  not  concur  in  the  Lord  Ordinary's  judgment.  He 
thought  that  a  proof  before  answer  as  to  the  domicile  should  be  allowed^ 
or,  if  proof  were  renounced,  the  action  should  be  dismissed. 

Lords  Neaves  and  Mackenzie  were  for  adhering.  They  held  that  a 
Scotch  Court  had  no  jurisdiction  to  interpose  to  dissolve  a  marriage  by 
divorce,  unless,  at  the  time  when  the  remedy  is  sought,  the  parties  are 
Scotch  spouses  connected  with  Scotland  by  some  subsisting  tie. 

Lord  Ardmillan,  Lord  Jerviswoode,  and  Lord  Eiuloch,  concurred. 

The  Lord  Justice-Clerk,  at  advising,  said  that  he  concurred  with  the 
majority  in  holding  that  the  Court  had  jurisdiction  to  divorce  the  de- 
fender. The  true  foundation  of  jurisdiction  in  divorce  was  domicile,  but  it 
was  not  necessary  that  the  husband  should,  at  the  date  of  raising  the 
action,  have  within  the  territory  of  the  Court  his  principal  domicile  for 
regulating  his  succession.  If  a  domicile  of  succession  had  been  necessary 
to  sustain  jurisdiction  in  the  present  case,  he  could  not  have  held  that  it 
had  been  made  out  without  proof;  but  this  was  quite  irrelevant  in  the 
present  case.  What  the  law  of  Scotland  requires  is  a  matrimonial  domi- 
cile by  residence  in  the  country  for  a  certain  period.  That  period  is  fixed 
at  forty  days.  The  wellbeing  of  society  required  that  the  law  should  re- 
gulate the  conduct  of  all  married  persons  living  in  the  country.  A  matri- 
monial domicile  in  one  country  is  not  inconsistent  with  a  domicile  of 
succession  in  another ;  and  though  there  cannot  be  two  domiciles  of  suc- 
cession, a  party  may  have  two  matrimonial  domiciles,  as  in  the  case  of  a 
Scotchman  having  an  estate  in  England,  who  takes  his  wife  and  family 
with  him  to  England  for  six  months  every  year.  In  such  a  case  there 
would  be  two  homes.  The  home  or  matrimonial  domicile  was  the  place 
where  the  parties  lived,  or,  if  separate,  where  they  would  naturally  come 
together.  In  this  case,  there  could  be  no  doubt  that  the  home  was  in 
Scotland  at  the  date  of  the  alleged  desertion  of  the  husband.  A  hus- 
band's desertion  did  not  change  it. 

Lords  Cowan  and  Beuholme  having  concurred  with  the  majority,  the 
Court  adhered. 

Hook  v.  Hook. — Feb.  7. 
Divorce — Domicile— ^tuisdictiofu 

In  this  case,  which  was  an  action  of  divorce  by  a  husband  against  bis 
wife,  the  defender  pleaded  that  the  courts  of  this  country  had  no  juris- 
diction. The  Court  repelled  the  plea.  The  facts  of  the  case  on  which 
the  question  was  determined  are  sufficiently  brought  out  in  the  opinion  of 

The  Lord  Justice-Clerk. — When  this  case  was  heard  in  the  month  of 
Jane  last,  it  appeared  to  all  of  us  that  it  depended  so  much  on  the  same 
principle  as  the  case  of  Jack  against  Jack,  that  it  should  not  be  disposed 
of  till  we  had  the  opinions  of  our  brethren  in  that  case.    That  coarse  has 
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been  A1II7  justified,  and  the  light  which  has  been  thrown  upon  this  case  by 
the  case  of  Jac^  will  enable  me  to  express  my  opinion  yery  shortly.  This 
is  an  action  of  divorce  by  a  husband,  in  which  the  wife  objects  that  this 
Court  has  no  jurisdiction.  The  facts  are  shortly  these :— The  parties 
were  miurried  in  Scotland  in  October  1840.  Both  were  then  domiciled  in 
Scotland,  where  they  cohabited  until  March  1841.  After  that  the  hus- 
band was  obliged  to  go  to  India  to  join  his  regiment.  He  carried  his 
wife  with  him  to  India,  where  they  resided  from  1842  to  1847.  They 
both  returned  to  Scotland,  and  lived  in  Argyleshire  as  man  and  wife,  from 
1848  to  August  1850.  A  separation  then  took  place.  We  don't  know 
how  that  was  brought  about,  but  we  know  incidentally  from  productions 
in  process  that  there  was  a  deed  of  separation.  From  that  year,  till  the 
institution  of  an  action  of  divorce  in  1852,  they  continued  separate. 
From  1852  till  1859  or  1860,  the  husband  was  in  India  with  his  regiment, 
while  the  wife  remained  in  the  same  part  of  Argyleshire  where  she  had 
formerly  lived  with  her  husband.  They  thus  continued  in  a  state  of 
separation.  It  appears  that  the  husband  came  to  London  in  1860. 
This  action  was  raised  before  he  had  returned  to  Scotland,  but  while  he 
was  in  London  on  his  way  to  Scotland.  He  seems  to  have  returned  to 
this  country  very  shortly  after  the  summons  was  raised.  On  tiiese  facts, 
I  am  of  opinion  that  the  Court  have  jurisdiction.  The  matrimonial  domi- 
cile of  the  spouses  was  in  Scotland  at  the  date  of  the  separation  in  1850, 
and  it  seems  to  me  that  if  the  separation  were  at  an  end,  and  the  spouses 
were  to  come  together  again,  the  place  where  they  would  naturally  come 
to  cohabit  would  be  Scotland. 
Lords  Oowan  and  Benhehne  concurred. 
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(Before  Lobd  Ghangellob  Wettbuht,  Lords  Crakwobth  and 

Chelmsford.) 

Hbs  Tsabfjj.a  Youno  ob  Righabdsok  AMD  Othebs,  AppeUomtSy  v. 
Laubenok  Robertson,  Esq.,  Cashier  of  the  Rotal  Bakk  of  Sgot- 
i*ABD,  AMD  Others,  Tbustebs,  and  Othebs,  Eespandents. — Feb»  14. 

Trust'  Vesting-^Effect  of  lAferenL 

This  was  an  appeal  from  a  decision  of  the  Second  Division  of  the  Court 
of  Session,  after  consulting  the  other  Judges,  as  to  the  construction  of  a 
tmst-disposition  and  settlement. 

The  late  James  Donaldson,  merchant  in  Glasgow,  who  died  in  1844, 
left  a  trust-disposition  and  settlement  whereby  he  disponed  and  assigned 
all  his  estate,  heritable  and  moveable,  to  trustees  on  certain  trusts.  These 
were— First,  for  payment  of  his  debts ;  secondly,  payment  to  the  widow 
of  the  whole  rents  and  annual  profits  of  the  free  residue ;  thirdly,  convey- 
ance of  certain  subjects  to  a  certain  person ;  fourthly,  payment  of  certain 
legacies  and  annuities.  The  fifth  purpose  was  as  follows : — '  I  will  and 
<lirect  the  said  trustees  to  account  for,  pay  and  divide,  or  convey  (under 
the  exception  of  so  much,  if  any,  of  the  foresaid  L.2000,  as  msY  be  tested 
upon  by  my  said  wife  in  manner  foresaid)  the  whole  residue  and  remainder 
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of  mj  property,  subjects,  means,  and  estate,  heritable  and  moveable,  real 
and  personal,  or  proceeds  thereof,  after  the  death  of  the  last  liver  of  me 
and  my  said  wife,  equally  to  and  among  John  MacdougaU,  of  the  EJ.C.S. 
at  Madras,  William  MacdougaU,  indigo  planter  at  Calcutta,  sons  of  my 
niece ;  and  Mrs  Young  or  Thomson,  wife  of  Dr  Thomson,  physician, 
Perth ;  Mrs  Young  or  Richardson,  wife  of  Dr  Richardson,  surgeon,  of 
the  E.LC.S.,  Bengal ;  and  Eliza  Young  or  Cuthbertson,  wife  of  Allan 
Guthbertson,  accountant  in  Ghisgow,  M  children  of  the  late  Mrs  Eliza- 
beth Donaldson  or  Young,  equally,  or  share  and  share  alike,  and  to  their 
respective  heirs  or  assignees^  declaring  that  if  any  of  said  residuary  l^atees 
shall  die  without  bearing  lawful  issue  btfore  his  or  her  share  vest  in  the 
party  or  parties  so  deceasing,  the  same  shall  belong  to  and  be  divided 
equally,  or  share  and  share  aJike,  among  the  surmors  of  my  said  grand- 
nephews  and  grandnieces  equally.' 

By  a  codicU,  the  testator  added  a  sixth  residuary  l^atee— viz^  Thomas 
Young,  officer  in  the  Bengal  Native  Infantry. 

The  testator  died  in  1844 ;  his  widow  died  in  1857 ;  and  between 
those  dates  two  of  the  residuary  legatees— viz.,  Thomas  Young  and 
William  Macdougall— died.  The  question  was,  whether  the  respective 
shares  of  these  two  legatees  had  then  vested,  in  which  case  Mrs  Young 
and  Lieutenant-Colonel  Macdougall  claimed  tibe  same  respectively.  The 
Lord  Ordinary  (Einloch)  held  that  the  shares  did  not  vest  at  the  testator's 
death,  but  vested  only  at  the  widow's  death,  and,  therefore,  the  executors 
of  the  predeceasing  legatees  were  entitled  to  nothing.  The  other  Judges 
having  been  consulted^  they  were  divided  as  foUows : — Lord  President 
McNeill,  Lords  Curriehill,  Ivory,  Deas,  Neaves,  Ardmillan,  Mackenzie, 
Jerviswoode,  and  Cowan,  held  the  shares  vested  at  the  death  of  the  tes- 
tator ;  while  the  Lord  Justice-Clerk  (Inglis),  Lords  Cowan  and  Einloch, 
held  that  they  did  not  vest  till  the  widoVs  death. 

The  case  having  been  argued  at  great  length  on  appeal, 

The  Lord  Chancellor  said  that  the  case  had  been  argued  at  the  bar  in 
a  very  elaborate  and  able  manner,  and  great  attention  and  time  had  been 
given  to  it ;  but,  considering  the  question  involved,  this  was  no  more  than 
was  due  to  the  subject,  and  to  the  difference  of  opinion  that  existed  in  the 
Court  below.  Now,  on  a  matter  of  this  kind  it  was  desirable  to  consider 
what  were  the  reasonable  and  established  rules  of  construction  applicable 
to  wills,  and  in  speaking  of  those  rules  it  was  the  jurisprudence  of  both 
kingdoms  that  was  to  be  considered ;  for  though  here  the  question  was 
one  as  to  the  application  of  the  law  of  Scotland,  yet  in  the  construction 
of  the  ordinary  words  of  a  will  there  was  no  difference  whatever  between 
the  law  of  Scotland  and  of  England.  Now,  it  was  a  settled  rule,  and  it 
was  a  most  reasonable  and  natural  one,  that  when  words  of  survivorship 
were  used  in  a  will,  and  no  period  was  specified,  it  was  presumed  that  the 
period  meant  was  that  for  the  distribution  of  the  funds.  That  undoubt- 
edly was  the  rule  established  in  England,  and  it  appeared  that  the  same 
rule  had  been  established  in  Scotland  even  earlier  than  in  England.  Now 
the  application  of  that  rule  would  lead  to  this,  that  whenever  a  testator 
gave  a  sum,  or  the  residue  of  his  estate,  to  be  paid  among  a  number  of 
persons,  and  he  then  referred  to  the  contingency  of  one  or  more  of  those 
persons  dying,  and  then  he  gave  the  same  sum  to  the  survivors,  without 
saying  at  what  period  the  survivorship  was  to  be  computed,  then  on  that 
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simple  gift  those  who  sumyed  the  death  of  the  testator  were  to  take,  be- 
cause in  that  case  the  death  of  the  testator  would  be  the  period  of  distri- 
botioiL  Again,  by  parity  of  reasoning,  where  the  sum  is  given  to  a  per- 
son for  life,  and  after  his  death  the  snm  is  to  be  distributed  among  a  class 
ci  persons  or  the  snrriyors,  the  role  was,  that  as  the  period  of  distribution 
in  that  case  would  be  the  death  of  the  liferentrix,  then  the  survivorship 
was  to  be  calculated  at  that  date,  and  accordingly,  until  the  death  of  the 
Kferentriz,  the  shares  did  not  vest  in  the  surviving  legatees.  The  period 
of  distribution  was  thus  the  period  for  ascertaining  who  were  the  sur- 
vivors intended  to  take.  These  were  the  natural  and  reasonable  rules 
of  interpretation ;  and,  in  applying  them  to  this  case,  it  may  be  asked 
— Were  there  any  particular  words  in  the  context,  or  in  the  bequest 
itself,  which  defeated  this  natural  construction  ?  On  reading  the  words, 
one  could  not  help  seeing  on  the  very  first  consideration  that  they  were 
nothing  else  but  an  expansion  of  the  meaning  which  was  held  to  be  im- 
plied in  the  mere  use  of  the  word  survivorship  taken  by  itself.  But  legal 
ingenoity  had  been  resorted  to  in  order  to  give  a  recondite  meaning  to 
what  would  otherwise  seem  the  natural  and  obvious  interpretation.  In 
the  first  phice,  the  word  ^  vest'  was  seized  upon  and  held  to  mean,  not 
what  it  primarily  and  naturally  means — ^viz.,  the  vesting  m  possemm ; 
bat  it  was  held  to  mean  the  vesting  of  the  mere  interest  or  title.  This  cen- 
tention  was  the  mere  chOd  of  legal  ingenuity ;  it  was  the  result  of  applying 
one's  knowledge  of  rules  of  law  in  order  to  put  a  legal  refinement  on  words 
which  were  plain  enough  when  taken  in  their  ordinary  popular  meaning. 
That  meamng  was,  that  where  a  testator  says,  '  before  his  or  her  share 
shall  vest,'  he  means,  '  before  his  or  her  share  shall  come  into  possession.' 
A  man  of  plain  understanding,  divested  of  l^al  ideas,  and  not  wedded  to 
a  technical  vocabulary,  would  have  no  difficulty  in  coming  to  this  condu- 
don.  Those  words,  therefore,  did  not  in  reality  give  to  the  clause  any 
difTerent  interpretation  from  what  it  would  have  had  without  them.  It  was 
true  there  were  some  difficult  words  to  construe  in  the  clause  of  bequest 
— ^riz^  the  words  '  tibeir  heirs  and  assignees ;'  but  those  words  may  have 
have  had  some  meaning  in  a  contingency  which  has  not  happened,  but 
which  might  have  happened.  Though,  therefore,  they  were  not  entirely 
snperflaous,  yet  they  had  no  precise  meaning  in  the  events  which  had 
happened.  On  the  whole,  he  (the  Lord  Chancellor)  generally  concurred 
in  the  just  and  appropriate  judgment  which  had  been  delivered  in  this 
ease  by  the  Lord  Justice-Clerk.  The  duty  of  a  Court  was  to  give  to 
words  their  ordinary  and  natural  meaning,  and  not  to  substitute  for  that 
meaning  one  which  was  secondary,  technical,  and  artificial.  The  conclu- 
sion, therefore,  was,  that  the  opinion  of  the  majority  of  the  Judges  must 
be  reversed,  and  that  of  the  minority  upheld ;  and  the  order  of  the  House 
woold  contain  a  declaration  that  no  residuary  legatee  who  died  before 
the  liferentrix  took  any  share  or  part  of  this  residuary  estate. 

Lord  Cranworth  said  there  had  been  much  learned  argument  in  this 
case ;  and  if  it  had  not  been  that  the  arguments  at  the  bar  had  been  so 
fnO  and  elaborate,  their  Lordships  would  have  felt  it  due  to  the  Court 
below  to  take  longer  time  for  consideration.  But  as  their  Lordships 
were  all  agreed  upon  the  subject,  there  was  now  no  reason  for  withhold- 
ing dieir  opinion,  that  the  contention  of  the  appellants  was  correct.  The 
Doble  Lord  on  the  woolsack  had  gone  so  fully  into  the  case,  that  it  was 
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mineceflsary  to  enter  ftirther  Into  the  detsfla,  and  he  fuU j  ooncimed  u 
the  proposed  order  of  the  Houbo. 

Lord  Chehnsford  concorred. 

Judgment  rererBed. 

John  Lawvobd  Youno,  AppeUcmt^  v,  Laurencx  Bobebtson  and 

OtherSi  SeqxmdeatB. — Feb,  15. 

Conditional  InstitiUion'^Cond^  si  sine  Uberis. 

This  was  a  second  appeal  arising  ont  of  the  same  subject-matter  as 
the  previous  appeal.  One  of  the  six  residuary  legatees — ^viz.,  Thomas 
Toung — ^had  predeceased  the  liferentriz,  and  he  left  a  son,  the  present 
appellant,  who  claimed  not  only  one  of  the  six  shares  in  right  of  his 
father,  but  also  his  share  of  the  lapsed  legacy  of  William  Macdougall, 
another  of  the  six  original  legate^  who  died  without  leaving  lawful 
issue.  The  first  claim  was  founded  on  the  doctrine  that  the  son  was 
conditional  institute  of  his  father,  and  the  second  claun  was  founded  on 
the  doctrine  called  the  conditio  si  sine  Uberis  decesserit.  On  this  claun  the 
Lord  OrdinaiT  (Kinloch)  held  that  the  first  part  of  it  was  good,  bat 
not  the  second.  The  Second  Division  gave  no  opinion  on  the  point. 
On  appeal, 

The  Lord  ChanceDor  said  that,  though  it  seemed  to  be  settled  that  the 
issue  in  such  a  case  would  be  entitled  to  the  original  legacy  or  share  of 
the  residue  intended  for  the  father,  yet  the  Courts  in  Scotland  had  fre- 
quently said  that  this  doctrine  was  not  to  be  extended.  Besides,  the 
portion  of  the  lapsed  share  of  Hacdougall  accrued  only  to  the  survivors, 
and  as  the  appellant  here  did  not  take  as  survivor,  his  second  claim  could 
not  be  sustained.  The  interlocutor  of  the  Lord  Ordinary  would  there- 
fore be  affirmed  on  that  point ;  and  considering  the  nature  of  the  diffi- 
culties involved,  the  costs  of  all  parties  in  this  case  would  come  ont  of 
the  fund  m  medio. 

Lords  CranwortK  and  Chelmsford  concurred. 

Judgment  partly  affirmed. 


d^Qglta'ji  €uts. 


Labcemt. — H.  was  sole  manager  of  the  bosmeas,  and  responsible  for  all  menies 
coming  into  his  pOBsession,  of  an  industrial  eodetv  or  partnership,  in  whidi  he 
was  a  partner,  tie  was  likewise  in  posBeesion  of  the  shop  in  which  the  busineBi 
was  carried  on.  The  prisoner  also  was  a  partner,  entitled  to  share  in  the  ^auu, 
and  liable  to  the  losses  of  the  eocietv.  On  one  occasion,  when  he  was  assistuig 
in  the  shop,  the  prisoner  fraudulently  abstracted  some  sovereignB  from  the  till ; 
and  it  was  held  he  might  be  convicted  of  stealing  the  money  on  an  indictment 
laying  the  property  in  H.  alone.  Pollock,  G.  B. :  Hie  case  finds  that  H.  was 
in  possession  of  the  shop,  and  had  the  sole  management  of  the  business,  and 
was  answerable  for  the  eiatety  of  the  property,  and  soldhr  responsible  for  all  the 
monies  of  the  society  that  came  into  ois  possession.  lUnB  case  is  very  like,  in 
principle,  the  case  of  the  man  who  robbed  nis  own  servant  df  his  own  money.— 
(iJ.  V.  Webster,  31  L.  J.,  M.  Ca.) 
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Mabkxt. — A  local  act  for  eBtabliflhinff  a  market  imposed  a  penalty  on  any 
person  who  aeUs  at  any  place  within  the  Umits  of  the  act  other  than  in  the 
market-place,  or  in  hia  own  dweUing-honse,  or  in  any  riiop  attached  to  and 
being  piurt  of  any  dweUing-honae.  Ae  General  Markets  and  Fairs  Glanses  Act 
(10  and  II  Vict.,  c.  14),  which  was  incorporated  with  such  local  act,  except  so 
far  aa  it  was  not  expressly  varied  by  the  local  act,  prohibits  any  one  sellinff  else- 
where than  in  the  market,  ^  except  in  his  own  dwelling-place  or  shop.*  It  was 
held,  that  a  sale  in  a  shop  attached  to  any  dwelling-house  is  within  the  exemp- 
tion of  the  local  act,  and  protects  the  seller  from  the  penalty,  although  the 
dwelling-house  is  not  his,  and  although  the  sale  be  a  sale  by  auction.  But  a 
Teasel  in  a  canal  is  not  a  dwelling-house  or  shop  attached  to  or  part  of  a  dwdl- 
ing-bouse  within  such  exemption.— (  WiUskire  y.  WiUett ;  8,  and  WiUshire  y. 
Baker^  81  L.  J.,  M.  Oa.  10,  n.) 

Pabinebs.-— It  is  no  answer  to  an  action  for  breach  of  an  agreement  to  enter 
into  partnership  with  plaintiff,  to  plead  that,  after  the  agreement,  and  before 
breacn,  defendimt  discoyered  that  plaintiff  had,  before  the  making  of  the  agree- 
ment, acted  with  fraud  and  dishonesty  towards  a  former  partner  of  plaintiff  in 
the  conduct  of  the  partnership  business,  which  had  been  carried  on  by  plaintiff 
and  sach  partner,  and  that  such  fraudulent  and  dishonest  acts  were  unknown 
to  defendant  at  the  time  of  his  entering  into  the  said  agreement.  Erie,  G.  J. : 
If  the  plea^  had  been  more  specific  in  its  allegations,  and  had  amounted  to 
frand  practised  on  the  defendant^  it  might  have  oeen  sustained  as  an  answer  to 
the  action.  I  am  unwilung  to  bring  in  a  new  defence  to  an  action  of  this  kind. 
'^Andrewu  y.  Garstin,  31  L.  J.,  U.  P.  16.) 

IffoNET  HAB  AND  RECEIVED. — ^A  mortgagee  who  had  agreed  to  assign  his  security 
on  payment  of  principal,  and  interest,  and  costs,  having  made  a  ckmn  for  costs  to 
which  he  was  not  entitled,  an  assignee  on  the  mortgagee  refusing  to  execute  the 
aflsicnment  on  any  other  terms,  having  by  direction  of  the  mortgagor  paid  the 
whde  sum  claimed  under  protest, — ^it  was  held,  the  mortgagor  might  recover 
the  excess  in  an  action  for  money  had  and  received,  not  as  money  paid  under 
duress  in  the  strict  legal  sense  of  the  term,  but  as  a  payment  made  mvoluntarily 
ander  undue  pressure.  It  was  held,  also,  the  mortgagor  was  not  estopped  from 
setting  up  this  cUum  by  the  recital  in  the  assignment  to  which  he  was  a  party, 
that  ue  whole  sum  pcod  was  due  for  princip^  interest,  and  costs  ;  for  that  a 
redtalt  although  an  estoppel  upon  the  parties  to  the  deed,  where  tiie  matter  of 
the  deed  itself  is  in  ^sputo,  is  not  so  in  a  matter  which  is  collateral  to  the  main 

X* '  t  of  the  deed.  Williams,  J. :  CIom  v.  Phipp$  (7  M.  and  G.  686),  and  many 
cases  sodi  as  thoee  relating  to  the  payment  of  toUs  under  compulsion, 
establish  conclusiye^,  that  when  a  demand  is  made  by  a  mortgagee,  who  refuses 
to  transfer  unleas  his  demand  is  satisfied,  this,  though  not  duress  in  the  strict 
legal  aenae  of  the  term,  yet  constitutes  a  state  of  ciroomstances  under  which  the 
money  so  paid  may  be  reoovered  back. — {Fra»er  y.  PendUbwrjf^  81  L.  J.,  0. 
P.l.) 

New  Tioal. — To  an  action  claiming  special  damages  lor  the  non-delivery  of 
floods  within  a  reasonaUe  time,  defendants,  admitting  their  negligence  to  have 
Seen  the  cause  of  the  non-delivery,  paid  L.10  into  court.  The  Judge  at  Nisi 
Friua  left  it  to  the  jury  to  say  whether  the  L.IO  paid  into  court  was  a  sufficient 
compensation  for  the  pecuniary  loss  plaintiff  had  sustained,  pointing  out  that 
the  uiw  did  not  entitle  plaintiff  to  recover  under  some  of  the  heads  of  his  claim. 
and  that  on  the  evidence  there  was  no  pretence  for  saying  that  he  had  sustained 
kdlJ  substantial  loss.  The  jury  having  given  a  verdict  for  L.6  beyond  the  L.10 
paid  into  court,  it  was  held  the  amount  of  damages  was  a  question  for  the  jury,  and 
oad  been  properly  \sit  to  them ;  and  although  the  Ck)urt  might  think  the  verdict 
wrong,  and  L.10  enough,  yet  the  damages  recovered  being  less  than  L.20,  the 
verdict  could  oidy  be  &turbed  on  the  ground  of  its  being  perverse ;  and  aa  the 
jury  had  not  disobeyed  any  directions  of  the  judge,  the  verdict  could  not  be 
said  to  be  perrcne,  and  the  Court  could  not  interfere  to  disturb  it.    Bramwell, 
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B. :  The  yerdict  was  not  contrary  to  the  direction  of  the  judge,  because  the 
learned  judge,  as  I  thinlt,  properly  left  the  amount  to  the  jury ;  accompanied, 
no  doubt,  with  very  strong  remarks  to  keep  them  right,  which  nnfortanateW' 
they  did  not  adopt.  On  l£at  ground  we  think  the  rufe  ought  to  be  diachaiged. 
—(Adams  v.  The  Midland  Railway  Co.,  81  L.  J.,  Ex.  35.) 

Nuisance. — ^liability  for  polluting  the  water  of  a  river,  though  the  pollution 
arise  from  a  lawful  trade,  carried  on  in  a  proper  manner ;  and  where  to  an 
action  for  carrying  on  a  trade  in  such  a  manner  as  to  cause  injury  to  plaintiff, 
defendant  relies  for  a  defence  upon  the  fact  of  the  trade  being  carried  on  in  a 
reasonable  and  proper  manner,  the  onus  of  proving  that  it  is  so  carried  on  is  on 
defendant,  and  not  on  plaintiff  of  showing  that  it  is  not  so  carried  on.  Martin, 
B. :  The  defendants  carried  on  the  trade,  no  doubt,  in  a  secondary  d^;ree  for  the 
benefit  of  tiie  public,  but  primarily  for  their  own  benefit.  The  public  are  bene- 
fited by  the  carrying  on  of  all  trades  whatever,  for  they  have  an  interest  in 
persons  using  their  industry  and  capital.  But  that  is  no  answer  to  a  commu- 
nity whose  water  is  poisoned  by  arsenic,  by  the  persons  carrying  on  that  busi- 
ness.—(T%c  Stockport  Wateruforks  Co.  v.  PotUr,  31  L.  J.,  Ex.  9.) 

Poor  Law. — A  guardian,  etc.,  of  the  poor  knowingly  supplying  goods  for  any 
workhouse  for  profit,  upon  the  verbal  order  of  the  master  of  uie  workhouse, 
renders  himself  liable  to  thepenalty  imposed  by  the  53  Geo.  III.,  c.  137,  sec.  6, 
as  extended  bv  the  4  and  5  wiU.  I Y.,  c.  76,  sec.  51,  although  the  master  was  not 
expressly  authorized  by  the  guardians  to  make  the  purchase,  as  required  by 
the  orders  of  the  Poor  Law  Commissioners. — (jGreemow  v.  Parker y  31  L.  J., 
Ex.  4.) 

Insurance  against  Accident. — By  the  deed  of  settlement  of  an  insurance 
company,  it  was  provided  that,  before  payment  of  the  sum  insured  by  any 
policy,  proof  satisfactory  to  the  directors  of  the  company  should  be  furnished  by 
the  claimant,  of  the  death  or  accident,  together  with  such  further  evidence  or 
information,  if  any,  as  the  directors  should  think  necessary  to  establish  the 
daim.  Held^  that  the  directors  could  only  require  reasonable  evidence  of  death 
by  accident,  and  were  not  entitled  capriciously  to  withhold  payment.^-(£ratm- 
stein  V.  The  Accidental  Death  Insurance  Co.,  81  L.  J.,  Q.  B.  17.) 

Jury,  Discharge  of. — On  the  trial  of  an  information  by  the  Attorney- 
General  for  briberjT,  a  mat^ial  witness  for  the  prosecution  refused  to  answer  a 
question  put  to  lum ;  and  the  judse,  holding  he  was  bound  to  answer  it,  ad- 
judged him  guilty  of  contempt ;  and  thereupon,  and  for  no  other  reason,  at  the 
request  of  the  counsel  for  the  prosecution,  the  defendant  objecting,  the  ludge 
dischurged  the  jury.  The  above  facts  having  been  entered  on  the  recoro,  the 
defendant  moved  for  judgment  quod  eat  sine  die,  and  that  all  further  proceedings 
on  the  information  be  stayed.  The  Court  discharged  the  rule ;  Wightman,  J., 
Crompton,  J.,  and  Blackburn,  J.,  on  the  ground  that,  assuming  the  discharge 
of  the  jury  under  the  circumstances  stated  on  the  record  to  have  been  improper, 
the  defendant  was  not  entitled  to  judgment  or  to  a  stay  of  jury  process ;  0<>ck- 
bum,  C.  J.,  inclining  to  the  same  opinion,  but  holding  that,  in  a  case  of  doubt, 
the  Court  ought  not  to  interfere. -—(/S.  v.  CharlesworSi,  31  L.  J.,  M.  L.  25.) 

Embezzlement. — ^Prisoner  was  a  member  of  a  duly  certified  friendly  society. 
He  was  also  paid  secretary  to  the  society.  His  duty,  among  other  things,  was 
to  keep  correct  accounts  of  the  receipts  and  expenditure  of  the  society ;  to  re- 
ceive the  monies  weekly  from  memoers,  and  to  pay  what  was  due  from  the 
society ;  and  weekly  to  place  the  balance  in  the  sodety^s  box,  which  was  left  in 
the  lodge-room.  Having  appropriated  to  his  own  use  certain  sums  paid  in  by 
members,  and  omitted  to  enter  them  as  received  in  tJie  society's  books,  it  was 
held  he  might  be  convicted  of  embezzling  the  money. — (R.  v.  Proud,  31  L.  J., 
Ma.  C.71.) 

i  Succession  Duty. — Mortgages  executed  by  a  tenant  for  life  and  remainder- 
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man,  under  a  joint  power  of  appointment  are  incombranceB  created  or^incnned 
by  the  remainderman ;  and  therefore  he  cannot,  on  the  death  of  the  tenant  for 
Itfe,  deduct  them  from  the  yalue  of  hia  succeasion,  the  ^  Succession  Duty  Act, 
iS53*  (16  and  17  Vict.,  c.  51),  8.  84,  enacting  that,  *in  estimating  the  value  of 
a  suocesBion,  no  allowance  shiUl  be  made  in  respect  of  any  incumbrance  thereon 
created  or  incurred  by  the  succeesor/  Bramwell,  B. :  Without  saying  that  pro- 
Tision  ought  not  to  be  made  to  the  contrary  by  the  Legislature,  or  tluit  it  would 
be  unfair  to  do  bo,  I  think  the  Crown  has  failed  to  prove  that  the  charges  were 
created  or  incurred  by  the  petitioner  within  the  meaning  of  the  statute ;  and, 
ooQsequently,  that  the  appcad  should  be  allowed.  I  express  this  opinion  with 
coDfliaerable  doubt ;  but  l  think  our  judgment  in  the  Attomey-Oeneral  y.  Bankes 
gives  countenance  to  it. — {In  re  Peyton^  81  L.  J.,  Ea.  50.) 

Pabuamkwt — Borough  Vote :  Nature  and  Subject  of  Occupation. — Part  of  a 
bouse  used  for  residence  does  not  confer  a  qualification  for  a  lx>rough  vote  imder 
the  words  *  house,  wardiouse,  counting-house,  shop,  or  other  building,*  of  2  WiU. 
IV.,  c.  45,  s.  27.  In  order  that  part  of  a  house  may  be  a  *  house'  within  the  mean- 
ing of  2  Will.  IV.,  c.  45,  s.  27,  there  must  be  actual  severance  of  the  part  from 
the  rest  of  the  house.  An  occupier  of  a  sufficient  tenement  may  be  qualified  as 
tenant,  although  he  may  not  have  a  key  of  the  outer  door,  or  may  not  have  un- 
oontroUed  access  to  the  tenement,  or  be  free  from  any  servitude  or  rights  of 
entry  reserved  by  the  landlord,  which  affect  only  the  value  of  the  tenement. — 
{Cook  V.  Humber,  3  L.  J.,  C.  P.  54 ;  WUeon  v.  Roberts,  ibid.) 

Salvage. — ^Where  a  derelict  was  found  at  sea  by  salvors,  who  were  incapable 
of  performing  the  attempted  service,  but  remainea  by  the  wreck  until  a  second 
•et  of  salvors  came  up,  who  dispossessed  these  first  and  brought  it  into  port,  the 
Oaart  allotted  to  the  first  set  a  sufficient  sum  to  cover  the  expenses  to  wnich 
they  had  been  put.  Where  the  wreck  had  been  greatly  damaged  by  the  erro- 
neooB  conduct  of  the  salvors  in  their  treatment  of  it,  the  Court  awarded  them  a 
snaller  sum,  deducting  from  the  reward  which  it  would  have  otherwise  held 
that  they  had  earned,  a  certain  amount  as  compensation  for  the  additional 
damage  ttas  done  to  the  property,  and  the  Court  proportioned  the  amount  that 
it  deducted  to  the  want  of  slill  shown.-^TAe  Magdalen,  81  L.  J.,  Pr.  M.  and 
Ad.  22.) 

Laxss  Clauses  Comsolidation  Act. — ^The  expression  ^  such  land*  in  the  94th 
lection  of  the  Lands  Clauses  Consolidation  Act,  1845,  referring  to  intersected 
lands,  is  not  restricted  to  intersected  lands  situate  in  a  town,  but  applies  to  aU 
intersected  landi,  whether  so  situate  or  not. — (TAe  Eastern  Counties  and  the 
London  and  BUickwall  Rail,  Cos.  v.  Marriage  (House  of  Lords),  Ex.  81  L.  J., 
Ex.  Ap.  78.) 

Dkmvrbaob. — In  an  action  for  demurrage  against  the  assignee  of  a  bill  of 
lading,  where  the  vessel  was  detained  at  her  port  of  discharge  beyond  the  days 
far  unloading  allowed  by  the  charter-party,  the  evidence  was,  that  the  bill  of 
lading  made  the  goods  ddiverable  to  the  assignee  on  his  paying  freight  according 
to  charter-party ;  and  that  in  the  margin  of  such  bill  of  lading  was  the  follow- 
ing :  *  There  are  eight  working-days  for  unloading  in  London.*  It  was  held, 
daendant  was  not  l&ble»  as  there  was  no  intimation  in  the  bill  of  lading  that 
the  person  receiving  the  goods  thereunder  was  to  piy  demurrage.  Erie,  C.  J. : 
I  agree  witii  the  cases  that  have  been  dted,  begmning  with  that  of  Stinde  v. 
Rmrts,  5  Doul.  and  L.  P.  C.  460,  that  if  the  biU  of  lading  contains  a  promise 
br  the  master  to  deliver  the  goods  to  the  consignee  on  the  p^ormance  of  a  con- 
dition, the  consignee  who  claims  under  such  a  bill  of  lading  the  performance  of 
the  duty  of  the  master  to  deliver  the  goods,  impliedly  promises  to  do  all  that  the 
bin  of  lading  says  shall  be  done  as  a  condition  to  the  delivery  of  the  goods.  But, 
in  the  proKnt  case,  I  do  not  gather  from  the  words  in  the  margin  (3  the  bill  of 
lading  that  there  was  any  intimation  that  the  assignee  was  to  pay  demurrage. — 
iCkc^peU  T.  Gm/ort,  31  L.  J.,  C.  P.  58.) 
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CoiTFiBifATioN  OF  ExBCUTOB. — ^The  object  of  the  12ih  section  of  the  Gonfirma- 
tioQ  and  Probate  Act,  1858,  is  to  render  unneceBBary  a  aeoond  application  for 
probate.  The  interlocutor  of  the  CommiaBary  ia  not,  therefore,  condnsiye  eri- 
dence  of  domicil  when  that  question  is  raised  in  the  Court  cd  Probate.  When 
pobate  has  been  granted  in  oonunon  form,  and  a  contest  is  disooyered  after  it 
naa  been  sealed,  but  before  it  has  left  the  office,  the  Court  will  not  allow  it  to  be 
taken  out  of  the  registry.  Sir  C.  Cresswell,  after  referring  to  the  terms  of  the 
12th  and  17th  sections  of  the  statute :  The  interlocutor  of  the  Commissary  as  to 
domicil  is  to  be  evidence  for  the  purposes  of  this  Act,  and  for  those  purposes 
only ;  that  is,  for  the  purpose  of  renderuig  another  application  for  probate  un- 
necessary. The  Act  does  not  say  that  the  confirmation  shall  operate  to  deter- 
mine questions  in  issue  in  this  Court.  I  ought  not  to  take  any  step  which  shall 
preclude  me  from  inquiring  into  the  matter.  I  shall  be  yeiy  glad  to  submit  to 
the  opinion  of  the  Queen^s  Bench,  if  an  application  for  a  mandamus  be  made 
next  term  to  that  Court ;  but  whatever  I  do,  I  shall  try  the  cause,  as  I  should 
not  be  iustified  in  abstaining  from  trying  issues  joined  before  me.  [The  case 
having  been  afterwards  arranged,  the  Court  put  its  seal  to  the  grant  of  probate.] 
— (Hawarden  v.  Dunhp^  81  L.  J.,  Pr.  and  if.  17.) 

Chabtbs-pabtt. — ^A  ship  was  chartered  to  proceed  with  a  cargo  hatn  England 
^  to  a  safe  port  in  Chili.'  On  her  arrival  oft  tiie  coast  of  Chin,  the  charterers 
directed  the  captain  to  proceed  to  C,  which  was  by  nature  a  safe  port^  but  whioh 
was  then  closed  by  the  Chilian  Government,  and  into  which  a  ship  entering 
without  a  permit  would  have  been  liable  to  confiscation.  The  ship  was  detained 
many  days,  until,  the  interdict  being  removed,  a  permit  was  procured.  The 
charterers  acted  hand  Jide  in  naming  C,  and  both  tney  and  the  shipowner  were 
ignorant,  when  they  entered  into  the  charter-party,  that  any  of  the  ports  of 
Chili  were  closed ;  but  it  was  held,  that,  in  naming  a  port  which  was  then 
closed,  the  charterers  had  not  named  *  a  safe  port^  within  the  terms  of  the 
charter-party,  and  they  were,  therefore,  liable  to  the  shipowner  for  a  breach  of 
the  contract  implied  on  their  part,  that  they  would  name  a  safe  port  witlun  a 
reasonable  time.  Wightman,  J. :  In  ascertaining  the  proper  meaning  of  the 
charter-party,  I  do  not  think  the  addition  of  ^ufe*  makes  much  difference. 
The  port  was  safe  as  far  as  navigation  went ;  but,  on  a  reasonable  construction 
of  the  charter-party,  a  port  to  be  within  its  terms  must  be  a  port  into  which  the 
vessel  could  enter  at  the  time  she  was  to  sail  there.  I  am  therefore  of  opinion 
that  the  charterers  are  liable  to  the  shipowner,  and  must  pay  damages  for  their 
default.— (0^<ien  v.  Graham,  81  L.  J.,  Q.  B.  26.) 

EviBRNCB. — ^The  principle  applicable  to  the  admissibility  in  evidence  of  the 
declaration  of  dec^used  persons  is  the  same,  whether  the  declaration  be  against 
proprietarv  or  pecuniary  interest,  and  whether  it  be  verbal  or  written ;  and  a 
verbal  dedaration  against  proprietary  interest  is  evidence  not  only  of  the  parti- 
cular fact  whioh  is  against  interest,  but  also  of  any  other  fact  contained  m  the 
declaration  and  subetontially  connected  with  the  same  subject-matter.  There- 
fore, a  verbal  statement  by  a  deceased  person,  made  while  in  the  occupation  of 
a  tenement,  that  ^  he  occupies  it  as  tenant,  at  a  rent  of  L.20  a  year,'  is  evidence, 
in  an  issue  between  BtrangerB,  not  only  of  the  fact  of  the  tenancy,  but  also  of 
the  amount  of  rent;  e.  o.,  it  is  evidence  between  two  parishes,  ntigating  the 
settlement  of  a  descendant  of  the  deceased,  to  prove  that  the  deceased  had 
acquired  a  settlement  by  renting  a  tenement  at  L.10  rent.  Cockburn,  C.  J. : 
I  am  of  opinion  that  a  verbal  dedaration  against  proprietary  interest  is  admis- 
sible as  evidotice  of  what  have  been  called  collateral  facts  contained  in  it,  bat 
what  I  would  rather  call  the  facts  substantially  forming  part  of  it  and  not 
foreign  to  it.~(£.  v.  The  Churchwardens  and  Overseers  of  Birmingham^  81  L. 
J.,  Ma.  C.  68.) 
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THE  VALUATION  ACT. 
{Continued  from  page  130.) 

Ws  have  now  to  consider  the  description  of  property  assessable  as 
lands  and  heritages.  That  expression  is  declared,  in  the  interpretation 
dause,  to  ^  extend  to  and  include  factories,  and  all  buildings  and 
pertinents  thereof^  and  all  machinery  fixed  or  attached' — that  is  to 
say,  attached  in  such  a  manner  that  the  law  would  deem  it  a  fix^^ 
ture.  In  one  case,  a  party,  charged  L.90,  5s.  for  ^engine  and 
engine-house,'  craved  that  the  assessment  should  be  restricted  to 
L.30 — ^the  value  of  the  building— on  the  ground  that  the  engine 
was  a  moveable  subject,  which  might  be  taken  to  pieces  and  removed 
without  detriment  to  the  structure.  The  Commissioners  gave  effect 
to  this  view ;  but  the  judges  held  that  the  determination  was  wrong. 
(Case  17.) 

The  erections  made  by  a  tenant  without  any  feudal  title,  and 
which  will  fall  into  the  possession  of  the  proprietor  at  the  end  of  the 
lease,  do  not  seem  to  be  assessable  under  the  Act.  The  Act  is  for 
the  valuation  of  subjects  held  in  property,  not  in  possession ;  and 
from  erections  of  the  above  description,  the  proprietor,  pending 
the  tenant's  occupation,  receives  no  benefit  whatever.  A  croft  be* 
longing  to  Lord  Lovat  was  let  for  19  years  at  L.8,  10s. — the  full 
annual  value  of  the  subjects  at  the  time.  The  tenant,  at  his  own 
expense,  erected  a  house,  which  was  used  as  a  dwelling-house  and  a 
carpenter's  shop.  It  was  at  first  decided  that,  in  such  circumstances, 
the  tenant  was  not  the  proprietor,  and  could  not  be  entered  as  such, 
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because,  althongh  the  term  proprietor  was  defined  as  embradng 
'  liferentersy  fiars,  etc,  or  oAer  persons  who  shall  actually  be  m  the 
receipt  of  the  rents  and  profits  of  sach  lands  and  heritages,'  the 
expression  applied  to  a  party,  snch  as  a  liferent  proprietor,  legally 
entitled  to  the  possession,  and  not  a  mere  tenant  for  a  limited  term. 
It  was  then  attempted  to  enter  Lord  Lovat  as  proprietor  for  the 
snm  of  L.8,  10s.  (the  amount  of  rent  stipulated),  j>Zt»  the  estimated 
annual  value  of  the  house  erected  by  the  tenant.  The  assessor 
maintained  that  the  house  being  in  esse^  must  belong  to  some  one, 
and  was  actually  Lord  Lorat's ;  but  his  Lordship  answered,  that  all 
he  got  for  the  subject  was  the  rent  at  which  it  was  bona  fide  let,  and 
which  must  be  held  to  be  its  fair  annual  value.  The  Commissioners 
reduced  the  valuation  to  L.8,  10s.,  being  the  full  benefit  derived  by 
the  landlord ;  and  the  judges  held  that  they  were  right.  (Case  29.) 
To  the  same  effect  is  Case  No.  2,  holding  that  a  sub-tenant  in  pos- 
session under  an  arrangement  with  the  principal  tenant,  to  which 
the  landlord  was  no  party,  was  a  mere  squatter ;  and  that^  if  he 
chose  to  erect  any  subjects  at  his  oWn  cost)  the  Act  made  no  provi* 
sion  for  their  valuation. 

The  result,  howev^,  would  have  been  diffeifent  If,  in  the  case  put^ 
the  lease  had  exceeded  the  term  of  21  years.  Where  the  stipulated 
duration  of  the  lease  is  more  than  21  years  from  the  date  of  entiy 
(or,  in  minerals,  more  than  SI),  the  rent  payaUe  is  not  necessarily 
to  be  taken  as  the  value>  but  the  subjects  are  to  be  valued  irrespective 
thereof;  and  the  lessee  is  to  be  entered  as  proprietor,  with  right  to 
deduct  firom  his  r^it  the  proportion  of  taxes  paid  by  him  in  re- 
spect of  such  entry,  but  which  are  truly  due  by  the  actual  proprie- 
tor. In  the  case  of  Lord  Lovat,  therefore,  if  the  lease  had  exceeded 
21  years,  the  tenant  would  have  been  entered  as  proprietor  for  the 
full  value  of  the  subjects*  It  not  unfrequently  happena  that  a  leasey 
tf.  jf.,  of  a  field  of  minerals,  is  sublet  at  a  considerable  increase  of  rent 
In  Case  23,  for  instance,  certain  minerals  were  let  by  the  proprietor 
for  21  years  at  L«200)  and  were  sublet  at  L.311,  Ss.  The  pro* 
prietor  was  entered  for  the  latter  sum«  On  appeal,  it  was  held  that 
although  the  subrent  wafi  the  real  annual  value,  their  worth  to  the 
appellant  was  only  L»200,  which  was  all-  he  received  for  IJi^n;  and 
that  there  was  no  authority  for  taxing  him  on  the  difiereE^ce*  The 
original  lease  being  for  less  than  31  years^  the  surplus  rents  aetoally 
paid  undjei;  the  sublease  were  lost  for  assessable  pvrposee* 
,    In  another  coal  case  the  rent  was  L.800,  or,  in  the  landlord's 
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option,  certain  lordships,  whidi  £br  the  year  preeeding  had  actoally 
l)eeii  takea,  and  amounted  to  only  L.ISS,  6s.  lOd.  The  Com* 
missioners  directed  that  the  owner  should  be  entered  at  the  latter 
sum ;  Imt  the  assessor  appealed,  on  the  ground  that,  as  the  land- 
lord was  not  bound  to  accq>t  of  less  than  L..30Q,  the  fact  of  his 
indulging  his  tenants  ought  not  to  be  taken  into  account.  The 
judges  held  that  the  determination  <^  the  Commissioners  was  wrong* 
{Case  24.) 

In  the  Case  No.  27  it  appeared  that  a  granite  quarry  in  the  ^ebe 
of  Kirkmabredi  is  worked  by  the  Liverpool  Dock  Coxooiissioners, 
who  pay  a  lordship  of  Is.  a  ton ;  10  per  cent,  of  the  rent  is  paid  over 
to  the  incumbent  as  a  compensation  for  the  annoyance  occasioned 
by  the  works ;  and  the  remaining  90  per  cent,  is  accumulated  by  a 
committee  of  heritors,  who  pay  the  interest  of  the  fund  to  the  mini- 
ster. The  heritors  and  Presbytery  objected  to  the  quarry  being 
Talaed  at  all,  as  a  glebe  is  an  inalienable  subject,  and  the  tonnage  is 
the  price  paid  for  a  portion  of  the  glebe  carried  away ;  or,  if  valued, 
it  should  be  entered  at  no  more  than  the  10  per  cent,  paid  to  the 
nwuster.  The  judges  directed  that,  in  the  column  ^  Proprietor,' 
the  heritors  and  Presbytery  should  be  entered  as  holding  in  trust 
far  the  benefice  of  Kirkmabreck,  and  that  the  sum  actually  paid  by 
the  Dock  Commissioners  should  be  stated  as  the  value. 

It  sometimes  happens  that,  in  order  to  escape  the  House  Duty,  a 
Li.20  house  is  let  at  L.19  odd.  If  it  appears  that  the  sum  is  the 
fiill  and  fiur  sent  of  the  premises,  it  will  be  entered  as  the  value. 
(Case  20.)  But  where  the  tenant  is  taken  bound  to  pay,  for  ex- 
ample, L.19,  5s.  of  vent,  and  also  to  insure  the  premises,  the  true 
sent  is  the  sum  stated,  phu  the  cost  of  insurance ;  and  the  property 
dhoold  be  so  entered.  (Case  28.)  Where  a  furnished  house  is  let,  a 
deduction  requires  to  be  made  from  the  rent  equivalent  to  the  valu^ 
of  the  lumiture^  in  «rder  to  asoertain  the  assessable  value.  (Case  3.) 

T!be  interpsetatton  daxise  says  that  lands  and  heritages  shall  in- 
«kide  ^  diootiiigs  and  deer  forests  where  (nduaUy  letj  fishings,  woods, 
^psey  and  nnderwood,  fi?om  which  reomue  i$  actually  derived.*  The 
qnestioB  at  once  ooours,  What  is  the  meaning  of  the  expreaAon, 
^  woods  Scorn  which  revenue  is  actually  derived  ? '  No  land  is  abso- 
lutely mdioat  value ;  and  does  the  &ct  of  its  being  covered  with 
plantation  eisempt  it  from  assessment  altogether  ?  The  first  case 
wjuch  occurred  on  this  point  was  of  this  nature.  Mr  and  l^lrs 
Murray  Dnnlop  of  Coraook  were  inter  alia  put  down  by  the  assessor 


172  THE  YALTJATIOK  ACT. 

for  33  acres  of  jonng  plantation,  of  firom  one  to  six  jeara^  growth^ 
on  land  partly  mair,  partly  pasture,  and  to  a  small  extent  arable. 
The  woods  yielded  no  revenae,  and  were  not,  in  their  then  stat^ 
capable  of  yielding  any  in  the  shape  of  rent  or  otherwise.  The 
assessor  valned  them  at  what  they  would  let  as  pasture  or  grazing 
land,  being  an  average  of  6s.  7d.  an  acre.  The  proprietors  objected, 
that  they  were  worth  nothuig,  and  a  kind  of  property  appropriately 
set  forth  by  its  true  specific  denomination,  but  subject  to  a  qualifica- 
tion, could  not  be  classed  under  a  more  general  designation,  such  as 
lands,  in  order  to  get  quit  of  the  qualification.  The  Commissioners 
gave  effect  to  this  view,  but  the  decision  was  held  to  be  wrong. 
(Case  4.) 

Suppose,  again,  that  a  tenant  of  a  country  house,  surrounded 
by  woods,  has  right,  1st,  to  the  shooting,  and,  2d,  to  exclude  the 
agricultural  tenant,  or  any  person  in  right  of  the  proprietor,  fi:om 
pasturing  the  woods  or  cutting  grass  therein.  In  a  case  of  this  kind 
it  was  contended  that  the  woods  had  no  value  as  pasturage ;  bat 
that,  in  fact,  the  agricultural  value  might  be  held  as  included  in  the 
sum  paid  for  the  privilege  of  killing  the  game.  The  Commissioners 
disallowed  the  valuation,  on  the  ground  that  the  proprietor  had 
divested  himself  of  the  right  to  let  the  ground  for  pasturage,  and 
the  rent  paid  by  the  tenant  covered  the  whole  produce  of  the  ground. 
The  judges,  however,  held  that  the  decision  was  wrong,  and  upheld 
the  assessor's  view,  that  the  Act  contemplates  two  different  subjects 
— the  value  of  the  privilege  of  killing  game,  and  the  value  of  the 
woods  for  grazing  in  their  natural  state.  Both  values  should  enter 
the  BoU.  The  shooting  rent  covers  no  right  to  the  use  of  the  land 
or  its  produce,  but  is  an  accidental  incident  of  the  possession,  the 
worth  of  which  fell  to  be  added  to  the  grazing  value  of  the  lands,  as 
in  agricultural  rents,  where  not  only  the  rent  paid  by  the  fanner  is 
entered,  but  also  the  rent  paid  for  the  shootings.    (Case  31.) 

It  would  appear  that  the  qualifying  words  in  the  clause  referred 
to  do  not  apply  to  fishings.  They  apply  to  copse  and  underwood 
only.  Fishings  are,  therefore,  treated  differently  fi:om  shootings^ 
which  require  to  be  ^  actually  let.'  It  is  difficult  to  see  the  ground 
of  this  distinction,  unless  it  be  that,  in  the  Poor  Law  Act,  fishings 
are  included  in  lands  and  heritages,  and  Parliament  were  reluctant 
to  take  them  out  of  the  category  to  which  they  had  been  assigned. 
It  follows  that  the  proprietor  of  salmon  fishings  in  a  river  bounding 
or  passing  through  his  property,  is  not  entitied  to  plead  that  they 


NOTES  IM  THE  INNEB  HOUSE.  173 

r 

are  worthless  in  respect  of  their  not  being  let  to  a  tenant  at  a  yearly 
rent.  When  they  are  in  the  proprietor's  handsy  they  fall  to  be  valued 
at  what  they  might  be  expected  to  let ;  and  so  it  was  determined 
by  the  judges,  reversing  the  decision  of  the  local  Commissioners,  in 
Case  32. 

Such  are  the  more  important  points  settled  under  this  new  form  of 
appeal.  It  is  a  signal  illustration  of  the  excellent  working  of  an 
appeal  on  a  case  stated,  which  we  hope  to  see  soon  extended  to  the 
Small  Debt  Court,  as  a  check  on  irresponsible  tyranny  and  caprice. 
To  show  the  need  of  this  species  of  review,  we  may  add,  that  in  the 
whde  35  cases  the  determination  of  the  Commissioners  was  adjudged 
to  be  wrong  or  requiring  variation  in  18,  and  to  be  right  in  17. 
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FIRST  DIVISION. 

Baird  and  Others  v.  The  Magistrates  of  Dundee  and  Othef^s* 

Is  1639,  Robert  Johnston  left  L.IOOO  to  the  <  Provost  and  Bailies 
of  Dundee,  for  the  yearly  maintenance  of  the  aged  and  impotent 
people  of  said  town  of  Dundee.'  In  1646,  the  Provost,  Magistrates, 
and  Town  Council  of  Dundee,  into  whose  hands  the  legacy  had  de 
facto  come,  purchased  with  part  of  it  the  ground  called  Monorgan's 
Croft;  and  they  took  the  title  to  that  and  other  subjects  purchased 
from  said  legacy,  not  in  the  name  of  the  Provost  and  Bailies  as 
Johnston's  trustees,  but  in  name  of  themselves  and  of  the  Hospital 
Master  of  Dundee,  ^  for  the  special  use,  behoof,  utilitie,  and  profit 
of  the  poor  of  the  said  hospital.'  It  is  admitted  that  the  latter  class 
of  poor  persons  are  different  from  those  contemplated  by  Johnston's 
wiU.  For  more  than  two  centuries,  therefore,  Johnston's  legacy  has 
been  misappropriated ;  and  the  question  raised  in  the  present  case 
is,  whether  that  misappropriation  shall  now  cease,  or  whether  it  has 
lasted  so  long  that  the  law  will  support  its  continuation.  The  First 
Division,  Liord.Deas  dissenting,  have  decided  that  all  right  to  com- 
plain of  the  misappropriation  has  been  cut  off  by  the  negative  pre- 
scription ;  and  their  Lordships  further  indicated  an  opinion  that  the 
title  to  Monorgan's  Croft  has  been  rendered  indefeasible  by  the 
poddve  prescription.  The  soundness  of  the  judgment  seems  open 
to  doubt*    The  way  in  which  the  majority  of  the  Court  dealt  with 
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the  first  point  was  this : — They  held  that  the  question  was  not  one 
of  trost  at  all,  but  simply  of  title.  They  held  that,  rightly  or 
wrongly,  Johnston's  Trust  had  been  non-existent  fi>r  more  than  two 
centuries,  and  that  there  were  no  trustees  under  it  who  could  be 
called  to  account.  The  necessity  for  taking  this  ground  was  obvioas. 
After  the  case  of  Ramsay  y.  ColUge  of  St  Andrewsj  4  T>.  1366,  and 
the  series  of  decisions  on  which  it  followed,  it  could  not  be  main- 
tained that  any  length  of  mal-administration  by  trustees  would  found 
a  plea  of  prescripti(Hi,  as  Lord  FuUerton  put  it,  'that  any  lapse  of 
time  can  sanction  and  secure  the  continuance  of  a  violation  of  duty 
by  the  administration  of  a  trust.'  The  majority,  therefore,  were 
driven  to  hold  that  the  Provost,  Magistrates,  and  Town  Council  of 
Dundee,  who  are  the  trustees  of  the  Hospital  of  Dundee,  are  totally 
di£Perent  persons  from  the  Provost  and  Bailies  of  Dundee  whom 
umquhile  Robert  Johnston  named  his  trustees*  The  distinction  is  a 
very  thin  one ;  and  we  take  leave  to  doubt  whether,  in  the  present 
case  at  all  events,  it  is  a  jx>und  or  available  one.  It  has  now  been 
settled  by  the  judgment  of  the  House  of  Lords  (24  July  1861),  that 
Monorgan's  Croft  was  purchased  with  the  money  of  Johnston's 
Trust,  and  that  croft  is  now  in  the  hands  of  the  Provost,  Magistaites, 
and  Town  Council  of  Dundee.  How  did  they  get  it  t  J^ihnston 
gave  his  trustees  no  power  to  divest  in  favour  of  the  hospital  tras- 
tees.  If  the  majority's  view  be  sound,  and  the  present  de&adcrs  are 
not  Johnston's  trustees,  it  cannot  perhaps  be  said  that  they  have 
committed  a  breach  of  truatj  but  they  have  been  guilty,  in  their  cor- 
porate capacity,  of  what  is  no  less  unjustifiable,  to  wit,  the  crime  of 
iheft  We  do  not  understand  that  they  plead  the  prescription  of 
crimes,  and  we  do  not  see  that  any  other  is  applicable  to  their  ease. 
The  truth  is,  it  is  vain  to  distinguish  in  this  matter  between  the 
Provost  and  Bailies  of  Dundee,  and  the  Provost,  Magistcates,  and 
Town  Council  of  Dundee.  The  best  proof  of  their  identity,  indeed, 
is,  that  Johnston's  legacy  has  all  along  been  treated  as  a  ocopenftion 
trust.  But  we  go  further,  and  with  all  deference  aaaintain,  4iiat, 
between  contending  claims  under  a  charitable  trust,  there  neiwrean 
be  loom  for  the  plea  of  prescription  at  all.  The  consideratioBa  which 
led  to  the  passing  of  the  Prescription  Statutes,  and  the  terms  of  dieae 
enactments  themselves,  are  plainly  inapplicable.  It  is  always  a 
question  of  trust,  and  not  one  of  title.  Long  lapse  of  time  and  loss 
of  documents  may  render  it  very  difficult,  or  in  some  cases  impos- 
sible, to  ascertaki  the  intentions  of  the  truster.    Bat  when  .tbese^can 
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be  ascertained,  as  they  admittedly  havB  been  in  the  present  case^  the 
Court  is  bound  to  find  means  for  having  them  carried  out.  It  is 
nnnecessaiy  to  say,  that  when  the  rights  of  private  nxdividnalB^ 
strangan  to  the  tmst,  conflict  with  those  of  the  beneficiaries,  the 
pk*  of  prescription  is  perfectly  competent*  It  comes,  then,  to  be  a 
question)  not  of  trust,  but  of  title.    See  Eiskine  iii.  7,  §  35* 

Thompson  v.  Whitehead, 

This  was  an  action  at  the  instance  of  L,  H*  Thompson,  lately  one 
of  the  principal  clerks  of  the  Honse  of  Lords,  now  residing  at  Bose* 
mount,  Lasswade,  against  Greorge  Whitehead,  tailor  and  haJbit  maker, 
Change  Alley,  Comhill,  London*  The  pnrsoer  has  resided  in  Scot- 
land  since  1856.  The  defender  is  a  domiciled  Englishman.  The 
ponmer  avers  that  in  September  1858  the  defender  assanlted  and 
slandeied  him  in  the  neighbourhood  of  Edinbnrgh.  In  January 
1860  the  defender  instituted  an  action  against  the  pursuer  in  the 
Court  of  Session  for  an  alleged  debt  of  L.51,  18s.  6d.,  for  which  he 
held  a  judgment  of  the  Court  of  Queen's  Bench  in  England.  While 
this  action  was  in  dependence  the  pursuer  raised  the  present  action 
in  the  same  Court,  concluding  for  damages  for  the  alleged  assault 
and  skndtf .  To  this  action  it  was  pleaded  that  the  Court  had  no 
jurisdiction,  the  defender  being  a  domiciled  Englidiman.  The  pur* 
saer  replied  that  the  defender  was  subject  to  the  jurisdiction  reean^ 
venUonef  the  ^iio  conventionia  being  the  action  instituted  by  the 
defeoder  for  L.51, 18s.  6d.  The  Lord  Ordinary  (Kinloch)  repelled 
the  plea;  and,  the  pursuer  having  reclaimed,  the  First  Division 
were  equally  divided  in  opinion.  The  case  was,  therefore,  sent  to 
the  whole  Court ;  and  the  consulted  judges  returned  opinions,  una- 
nimously holding  that  the  plea  of  reconvention  was  ill-founded. 

It  is  not  very  easy  to  extract  from  the  opinions  what  the  combined 
yiew  of  their  Lordships  was  on  the  real  meaning  and  limits  of  the 
principle  of  reconvention*  The  Lord  Justice-Clerk  is  the  only 
judge  who  arrives  at  an  exhaustive  definition,  which  he  expresses 
thus  z-^^  It  is  a  rule  devised  entirely  for  the  protection  of  a  de£ender, 
and  ibr  the  speedy  determination  of  counter  claims.  The  claims 
must  either  arise  in  eodem  negotio^  or  be  yusdem  generis ;  and  the 
zole  will  apply  only  where  the  two  claims,  the  conventio  and  the 
reconventio,  may  be  tried  simultaneously,  and  terminated  by  a 
single  sentence^  or  by  two  sentences  contemporaneous,  or  nearly 
oontfloporaneotts.*    The  Lord  President  at  the  advising  by  the 
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First  Division,  expressly  denied  the  soundness  of  this  definition ; 
and  stated  that,  in  his  opinion,  ^  whenever  two  cases  arose  out  of 
claims,  both  of  which  resolved  into  pecnniarjr  demands,  the  prin- 
ciple of  reconvention  applied  between  them.'  Lord  Neaves,  and 
several  judges  who  agreed  with  him,  thought,  wherever  a  foreigner 
sued  a  native  in  an  action,  the  defence  to  which  must  proceed  by 
way  of  action,  the  principle  of  reconvention  would  render  the  second 
action  competent,  and  so  in  regard  to  two  actions  both  arising  ex 
pari  materia.  Perhaps,  however,  the  principle,  as  recognised  by  the 
majority,  was  more  accurately  stated  by  Lord  Deas,  who  said : — 
^  Beconvention  depended  entirely  on  implied  consent.  It  went 
further  than  merely  submitting  the  grounds  of  defence  as  weU  as  of 
action  to  the  judgment  of  the  Court  sued  in.  It  implied  that  the 
foreigner  suing  in  this  Court  consented  to  its  jurisdiction  in  all  rela- 
tive actions,  without  which  justice  could  not  be  done  between  him 
and  the  native  defender.' 

Petition — Andrew  Marshall. 

In  this  case  the  Court  held  that  the  statute  of  Queen  Mary,  1563, 
c.  79,  obliging  notaries  public  to  take  the  oath  dejideli  administror- 
tione^  is  imperative  and  still  in  viridi  observantiay  notwithstanding  the 
provisions  of  18  Vict.,  c.  25,  and  21  &  22  Vict.,  c.  48,  introducing 
affirmations  and  declarations  instead  of  various  oaths.  It  is  more 
than  probable  that,  when  the  attention  of  the  Legislature  is  drawn 
to  the  decision,  an  Act  will  be  passed  enabling  intending  notaries 
with  tender  consciences  to  make  affirmations  dejideli. 


SECOND  DIVISION. 

CounseVs  Presumed  Mandate. 

Suspension — Young  v.  List  and  M^Hardie. 

An  actios  was  raised  in  the  Court  of  Session,  in  Youngfs  name, 
against  the  respondents,  in  which,  after  the  Becord  had  been  dosed, 
decree  of  absolvitor,  with  expenses,  was  pronounced,  in  respect  of 
no  appearance  being  made  for  the  pursuer  at  the  debate.  Young, 
being  charged  on  the  decree  for  payment  of  the  expenses,  brought 
this  suspension  on  the  ground  that  he  did  not  authorize  the  action, 
and  was  not  even  aware  of  its  existence  till  the  chai^  was  given* 
The  Court  unanimously  refused  to  sustain  this  as  a  competent 
ground  of  suspension.  It  has  been  settled  law  from  an  early  period, 
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that  the  appearance  of  connsel  is  a  mandate^  and  that  no  party  in  the 
Ck>nrt  of  Sessicm  is  entitled  to  require  production  of  the  authority  in 
virtue  of  wliich  the  advocate  for  his  opponent  (if  within  Scotland) 
appears ;  and  it  has  been  held  in  equity  to  follow  from  this,  that  the 
party  for  whom  counsel  professes  to  act,  should,  in  the  first  instance 
at  least,  be  bound  by  these  actings  in  a  question  with  his  opponent. 
The  practice  of  holding  counsel's  gown  a  sufficient  mandate  is  stated 
by  Spottiswood  to  have  existed  as  early  as  1627,  and  he  is  confirmed 
by  our  institutional  writers  and  a  series  of  authorities. — ^Stair  (i. 
12,  12);  Bankton  (i.  18,  7);  Erskine  (iii.  3,  33);  Ballantyney  7 
December  1676,  Dictionary,  348 ;  Wallace,  31  May  1821.  Not- 
withstanding the  antiquity  of  this  rule,  it  seems  neither  just  nor 
expedient ;  it  neither  conduces  to  the  interests  of  litigants  nor  to  the 
dignity  or  safety  of  the  legal  profession.  Counsel,  receiving  their 
instructions  from  the  agent,  cannot  be  in  every  case  supposed  to 
satisfy  themselves  that  the  action  is  really  authorized  by  the  party, 
and  would  feel  themselves  placed  in  a  much  more  satisfactory  posi- 
tion were  a  mandate  from  the  client  produced.  Agents  also  would 
not  be  exposed  to  have  their  actings  afterwards  questioned ;  and 
would  be  secured  firom  misconception  of  the  nature  of  their  employ- 
ment, or  destruction  of  its  evidence,  if  in  all  cases,  as  a  necessaxy 
step  in  the  process,  a  mandate  from  the  party  were  required. 

It  is  difficult,  on  the  other  hand,  to  conceive  what  possible  advan-* 
tage  can  be  derived  by  litigants  irom  this  presumption.  If  the 
action  is  really  authorized  by  a  party,  it  is  surely  no  hardship  to 
require  him  to  state  that  such  is  the  case  in  a  probative  and  binding 
manner ;  and  if  it  is  not  authorized  by  him,  it  seems  most  unjust, 
either  that  he  should  be  liable  for  the  expenses  and  bound  by  the 
result  of  a  suit  of  which  he  was  ignorant,  or  that,  on  the  other 
hand,  his  opponent  should  be  compelled  to  litigate  with  an  imagin- 
ary party,  and  be  exposed  to  the  danger  of  having  the  whole  pro- 
cedure in  the  canse  annulled,  and  of  losing  all  the  expenses  he  has 
incturred.  This  rule  of  presumed  mandate  may  have  resulted  from 
the  view  that  the  office  of  advocate  was  munus  publicum :  he  was 
sworn  de  fideli  adminUtraiione  officii^  and  by  the  trust  and  privilege 
of  his  gown  he  had  a  presumed  mandate,  as  to  all  clients  for  whom 
he  appeared  within  the  kingdom,  which  superseded  the  necessity 
for  producing  a  written  mandate.  The  law  of  England  seems  to 
have  adopted  the  rule  of  presumed  mandate  probably  on  the  same 
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-mir  of  the  offioe  of  ceoiudi  wd  tbgt  k  woqld  be  degt^ding  tp  tfaa 
diffuiy  of  the  o^Sce  to  require  a  maodate.  The  perfect  pieUty  of 
eoimse],  and  the  coiifdeBtioas  discharge  of  the  trost  cominitM  tQ 
tbeni,  do  notp  howeYor,  necessarUy  ^ve  any  securily  that  they  really 
represent  the  party  for  whom  they  profiess  to  pet;  and  tfai^t  fer  thi^ 
reascmi  that  counsel  themselyes  may  be  misled  or  misipfonned. 
According  to  the  Bcnnan  law,  the  procurator  for  the  4afender  mighl; 
be  required  tin  initio  Zt^t#  either  to  produce  his  mandate  or  to  fii|d 
caution  judicatum  solvi;  while  the  procurator  for  the  pursuer  w«i| 
IP  most  cases  required  absolutely  to  produce  his  mandate^  aqd  in 
eyeiy  case  to  find  caution  that  his  actings  would  be  ratified  by  the 
party. 

Whether  cat  no  it  might  be  advisable  to  adopts  the  Iteman  rule  in 
its  integri^^  it  is  certainly  desirable  that  our  present  practice  in  this 
matter,  which  is  supported  neither  by  reason  nor  by  expediency, 
and  which  affords  a  cover  for  fraud,  and  exposes  litigants  to  risk 
and  uncertainty  without  any  appreciable  oorrespcmding  advant^ige^ 
should  be  forthwith  refonoedi  and  a  vegular  probative  mandate  re^ 
quired  fifom  the  client  as  an  initiatory  step  of  process,  both  in  iho 
supreme  and  inferior  courts.  Although  it  seems  at  first  sight  a  hard** 
ship  that  a  parly,  who  has  never  heard  of  an  action  in  which  hi4 
name  has  been  improperly  used,  should  be  bound  to  implement  4 
decree  obtained  therein,  that  appears  to  be  a  necessary  result  of  the 
rule  that  the  opposite  party  is  not  entitled  to  require  production  of  a 
mandate.  If  the  advocate's  office  presumes  a  mapdate,  equity  de- 
mands that  the  opposite  party,  who  is  bound  by  that  presumptioD, 
should  be  entitled  to  the  benefit  pf  it  To  impose  the  burden  of 
proving  employment  on  him,  as  in  a  question  with  his  oppcment, 
would,  in  most  cases,  be  to  require  an  imposaibilily;  for  if  fraud  is 
intended,  no  trace  of  employment  will  of  course  be  suffered  to  exist, 
(Per  Lord  Corehonse,  in  Catoan  y.  Fomw^  4  Maroh  1836.) 

The  doctrine,  that  a  disclaimer  is  no  ground  of  suspension  of  a 
decree  inforo  in  the  Court  of  Session,  had  been  previously  decided 
with  reference  to  a  defender*  The  dedsion  in  Young  v«  List  applies 
the  same  rule  to  the  case  of  a  pursuer.  But  the  t^o  case^  ura 
distinguishable  in  this  respect,  that  the  pursuer  may  have  had  no 
notice  whatever  of  the  proceedings,  while  the  defender  by  his  citation 
must  have  been  made  aware  of  the  existence  of  the  action*  The 
Court,  however,  held  that  there  was  np  distinctioD  tn  principU 
between  the  two  cases,  because  a  defender,  though  cited,  ncwy  ha^e 
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good  readoM  fbt  not  appearing:  ht  may,  for  itidtanee,  have  in- 
tended that  decree  shocdd  g6  in  sibflence,  bjr  which  no  expense  is 
ihcfirted,  and  against  which  he  has  the  privilege  of  being  repoti^^. 
This  ftttempt  to  pnf  the  two  cases  on  the  same  footing  can  hardlj 
be  accepted  as  satisfactory.  It  is  clear  that  a  defended  who  has  hstd 
fiotiee  of  the  action  is  pat  upon  his  guard,  and  is  to  some  extent 
bound  t(r  ihfqui^  as  to  its  issue,  or  at  all  events  has  an  opportumt^ 
of  ascertaining  Vhsft  Steps  are  being  taken;  while  a  pursued  ^as  no 
possible  means  of  ascert^ning  what  is  being  done  in  hi^  natee,  and 
stands  in  at  totally  different  position. 

In  the  early  case  cfBaltantine  v.  Edgat  (7  Dec.  1676,  Kct.  948>, 
eyen  where  the  advocate  offered  to  depone  that  he  compeared  fot 
the  defender  without  Warrant,  H  Was*  laid  down  th^t  such  appear- 
snce  without  warrant,  though  it  might  make  the  advocate  liable  foir 
file  party's  damage,  yet  could  tiot  weaken  the  decreet  in  faro.  In 
a  later  case  of  Wallace  (1  Shaw,  p.  41,  note),  it  was  held  by  I/ord 
Gillies,  and  acquiesced  in,  that  an  advocate,  appearing  honajide  fot 
tt  party  at  the  deslrie  of  a  pntotising  agent,  is  not  responsible  foi^  th^ 
consequences  of  the  agent's  acting  withoirf  authority.  In  HamilUni 
r.  Marshall,  25  Nov.  1813  (F.  C),  the  question  of  the  effect  of 
H  discbumer  in  a  suspension  received  the  fullest  consideration,  and 
it  was  explicitly  and  authoritatively  settled  (at  all  events  in  the 
case  of  a  defender),  that  it  is  not  relevant  to  suspend  a  decree  in 
foTOy  on  an  averment  that  appearance  in  the  process  in  which  that 
decree  was  pronounced  had  not  been  authorized  by  the  suspender. 
It  was  there  made  a  point  in  argument,  that  the  suspender,  being 
cited,  had  been  made  aware  of  the  action  ;  but  the  judges,  in  their 
opinions,  state  the  principles  of  law  broadly,  without  noticing  the 
dkcinctlon  between  pursuer  and  defei^der.  In  the  previous  cai^  of 
Salhntine^  k  seenM  to  have  been  held  that  the  arrerment  of  want 
df  avlhorily  witer  no^  relevant  even  irt  a  redncti6il ;  but  in  HamilUm 
die  majority  were  of  opinion,  that  anch  am  allegation  might  be  given 
elftct  to  io  dr  redaction^  AltSion^  not  in  a  suspension  of  the  decree; 
And  tigiitk  in  CWon  v.  FamUy  4  March  1836,  which  was  a  decision 
ik  pectffior  clrtsMisteilces,  and  did  not  raise  the  question  purely, 
tile  L^ftl  OrdBnary  (Orehouse)  observed,  itt  his  elaborate  and 
valiAiftfc  ri^»te,  that  the  remedy  of  reduction  is  always  competent,  or 
er^tt  suspension,  if  there  is  reason  to  suspect  collusion  between  th^ 
ligent  and  the  party  against  whom  he  ostensibly  acts.  Lord  Mac^ 
henzie,  in  the  same  case,  expressed  an  opinion,  <  that  where  9Xrf 
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p%^7,  either  with  or  without  a  reduction,  certiorates  the  Court  on 
reasonable  evidence  that  he  never  gave  a  mandate,  he  is  entitled 
to  get  free.'  The  Lord  Justice-Clerk,  in  Youngs  case,  said,  that 
although  he  held  suspension  an  incompetent  remedy  on  the  ground 
stated,  he  by  no  means  would  say  that  the  suspender  had  no 
remedy ;  he  might  reduce  the  decree,  and  obtain  repayment  of  his 
expenses,  or  any  other  appropriate  remedy.  While  Lords  Cowan 
and  Benholme  were  understood  to  concur  with  his  Lordship  in  hold- 
ing the  remedy  of  reduction  to  be  competent,  Lord  Neaves  ex- 
pressly reserved  his  opinion  on  the  point,  and  stated  that  he  would 
express  no  opinion  as  to  the  competency  of  impugning  the  decree 
even  in  a  reduction.  In  enumerating  the  authorities,  it  is  right  to 
notice  the  case  of  Thomson  v.  Edinburgh  Candlemakers,  25  May 
1855 ;  in  which,  when  a  case  came  before  the  Court  for  approval  of 
the  pursuer^s  account  of  the  expenses,  one  of  the  parties,  called  as  a 
defender,  stated  that  he  had  declined  to  give  the  use  of  his  name  to 
the  action,  and  that  he  was  not  aware  that  it  had  been  used  till  after 
final  decree  had  found  all  the  defenders  liable  in  expenses;  and 
therefore  moved,  that  his  name  should  be  excepted  in  granting 
decree  for  the  amount  of  the  account.  The  Court,  however,  held 
that  decree  must,  in  the  meiantime,  go  out  against  him  as  against 
the  other  defenders^ 


DOMICILE  THE  TEST  OF  CONSISTORIAL  JURISDICTION. 

Judges^  Opinions  in  causa  Jack  and  manoatobt  v.  Jack^ 

7  February  1862. 

The  question  which  has  been  decided  in  this  case  by  the  Second 
Division,  in  conformity  with  the  opinion  of  the  consulted  judges, 
has  attracted  an  unusual  amoimt  of  interest  in  professional  circles^ 
— an  interest  which  was  not  altogether  attributable  to  the  im* 
portance  of  the  principle  at  stake,  and  which  was  certainly  not 
enhanced  by  any  considerations  arising  out  of  the  &cts  or  merits  of 
the  action.  But  the  question  concerned  the  jurisdiction  of  the 
Court  of  Session ;  and  it  happened,  by  a  purely  fortuitous  coin- 
cidence of  events,  that  just  as  the  necessity  had  arisen  in  this  suit 
for  judicial  inquiry  into  certain  elementaiy  principles  of  consistoiial 
jurisdiction,  and  while  the  elements  of  such  jurisdiction  were 
actually  under  consideration  by  that  institution  to  whose  judgment 
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the  solation  of  questions  of  pure  legal  principle  ought  always  to  be 
left,  a  fierce  polemical  discussion  sprung  up  between  the  English 
and  Scotch  lawyers  upon  the  subject.  The  late  Lord  Chancellor — 
very  unadvisedly,  as  we  think — ^took  the  initiative  in  the  discussion, 
by  attempting  to  smuggle  into  the  Conjugal  Bights  Bill  of  1860  a 
clause  which  would  have  had  the  effect  of  very  materially  abridging 
the  jurisdiction  of  the  Supreme  Civil  Court  in  Scotland,  and  of 
extending  in  a  corresponding  degree  the  powers  of  the  new  divorce 
tribunal  at  Westminster  Hall.  It  is  scarcely  necessary  to  remind 
our  readers  of  the  nature  of  the  proposed  innovation.  Its  object 
was,  while  leaving  the  new-fledged  Court  of  Divorce  in  undisturbed 
possession  of  jurisdiction  over  every  subject  of  the  Queen  who  had 
ever  set  foot  on  EngUsh  soil,  to  deprive  the  Court  of  Session  of  that 
power,  which  the  policy  of  our  constitutional  law  has  confided  to 
every  court  of  supreme  authority,  of  determining,  in  accordance 
with  the  dictates  of  reason  and  of  international  policy,  the  limits  of 
its  own  jurisdiction,  and  the  circumstances  in  which  it  may  be  appro- 
priately exercised. 

We  say  nothing  as  to  the  soundness  of  the  principle  upon  which 
the  proposed  statutory  jurisdiction  was  intended  to  be  based ;  but 
we  have  felt,  and  have  more  than  once  expressed  what  we  believe  to 
be  the  unanimous  feeling  of  the  profession  in  Scotland,  that  it  was 
the  interest  of  the  public  to  leave  questions  of  jurisdiction  to  the 
determination  of  judges  learned  in  the  law,  and  responsible  for  its 
administration.  Such  questions  ought  certainly  to  be  removed  as 
far  as  possible  firom  the  caprice  and  the  prejudices  of  popular  legis- 
lative assemblies ;  and  nothing  short  of  an  actual  collision  of  juris* 
diction  between  courts  owing  allegiance  to  the  same  Sovereign, 
could  in  our  opinion  justify  an  encroachment  upon  the  discretionary 
powers  of  the  supreme  judicature  of  either  country,  or  excuse  an  in- 
terference which  would  be  interpreted  by  the  public  as  implying  a 
want  of  confidence  in  the  learning  and  discretion  of  those  who  are 
entrusted  with  the  administration  of  the  law. 

A  candid  perusal  of  the  judicial  opinions  which  we  have  selected 
as  the  text  for  our  comments,  will,  we  are  sure,  in  spite  of  national 
or  controversial  feeling,  satisfy  every  impartial  student  of  the  law  of 
jurisdiction  as  to  the  propriety  of  the  course  which  was  ultimately 
adopted  by  the  Legblature,  by  which  the  Courts  of  England  and 
Scotland  were  left  at  liberty  to  determine  the  grounds  of  their  re- 
spective powers  of  jurisdiction,  in  accordance  with  the  principles 
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of  itftematiMal  law.  We  l^ill  add,  that  fef  jast  appi^eciaticm  ot 
legal  principle^  and  sta  e&Iigbtened  fldilptatiori  c^  tbe  nfles  of  jaftsh 
diction  to  II  da^  of  actio^B  in  which  ^t  etettr^n^  is  of  tlto  behest 
c^oin^eqtieiice  to  thie  parties  and  to  die  intefests  of  society,  these 
opinions  will  bear  eonifparison  with  tinted  ItM^inotts  jttdgtMnts  of 
former  tifnes  wbic^h  have  g»ned  for  the  decisions  of  the  Coccrt  of 
Bessied  sin  honourable  position  in  the  Mimaldon  of  Ibteign  jurists. 
Withodt  detittcting  from  the  impottanee  of'the  docfi^ftes  laid  down  iff 
the  earlier  class  of  dectstons,  anM>ng  which  Tf^fr^d^  v.  Warfender 
IS  conspfcuotfs,  we  believe  that  the  cleai'  load  tnle^vocd  assertion, 
in  the  present  case,  of  the  /ortmi  domicilii  as  the  onlif  f^al  bctsi^  of 
eonsistorial  jnrfediction,  involving  as  it  does  the  reodgnitiotf  of  (be 
principle,  that  statns  eatn  only  be  affected  %  a  conrt  lo  whesef 
Jnrfsdiction  both  parties  are  in  some  degree  amenable,  has  pfaeed 
the  law  of  eonsistorial  jurisdiction  on  a  more  soKd  and  sfttis&etofy 
footing  thafn  it  has  hitherto  occupied. 

'  The  circumstances  of  the  case  were  calculated  to*  rsHsie  tlie  isstre  of 
jurisdiction  rcdione  domicilii  more  purely  than  in  any  other  case  of 
recent  date.  It  is  unnecessary  to  enter  into  aH  the  details  of  these 
eireumstafrces,  which  were  raised  upon  the  record,  no  issue  of  fiid! 
having  been  raised  between  the  parties.  The  action  was  brought 
by  a  husband  against  his  wife,  for  dissolution  of  the  marriage  on  the 
ground  of  adultery,  alleged  to  have  been  committed  by  h^.  The 
marriage  took  place  in  June  1858,  when  both  patties  were  domiciled 
in  Scotland.  From  that  date  they  continued-  to  reside  in  Seotlai^, 
cohabiting  as  married  persons,  till  June  1855,*  wheti  the  pursuer, 
who  was  a  native  of  Scotland,  withdrew  from  the  society  of  the  de- 
fender, and  took  up  his  residence  iti  the  United  States,  wher^  he 
acquired  the  status  of  a  clerg3rman,  and  was  at  l!he  time  of  raising 
the  action  (January  1860)  minister  of  a  congregation  in  the  State 
of  New  York.  It  was  alleged  by  the  defender,  ^d  adteiitfed  by 
Ae  pursuer,  that  his  object  in  going  to  America  was*  to  avoid  tSie 
society  of  his  wife.  It  came,  therefore,  to  be  rather  a  matter  of 
opinion  or  inference  than  of  &ct,  whether  he  intended,  in  taking 
that  step,  to  sever'  his  connection  with  the  mother- country,  an^ 
acquire  a  new  domicile  in  America.  The  Case  did  not  admit  nfttff 
evidence  on  the  subject,  other  than  that  of  probable  intention,  tor  be 
deduced  by  the  Court  upon  a  consideration  of  the  circumstances  antf 
causes  of  the  separation.  The  defender  continued  to  reside  in  Scol^ 
knd  until  the  action  was-  raised ;  and  the  main  argument  for  Agf 


pursuer  in  9iippo]r|b  of  the  jmisdiotiw  of  tb^  Gonrfi,  was  bised  upon 
tbe  &et  of  the  defi^4€^^  rpsijance  yirithia  Uie  temtory  of  the  Court 
of  Session^  which,  coupled  with  the  alleged  commiasion  of  adultery 
in  Scotland^  was  h^Jd  to  |^ve  the  Court  jurisdietiou  ratione  deUcti. 

A  separate  poiqt  wa^  maintaiped,  (o  th^  effect,  tiiat  the  defeuder'a 
reaid&uce,  takeu  ia  coi\junction  with  the  elemeut  of  a  Scotch  mar* 
riage,  gave  the  Court  jurisdietiou  f^ations  oonb^tue ;  tbe  ground  of 
aetioQ — i^.y  tha  alleged  adnltery-^being^^Jt  was  said,  a  breach  of  tb^ 
contract  of  marriage,  for  which  the  other  contracting  party  was 
ensiled  to  demand  a  remedy  in  the  hcu$  of  the  contracte  Th^ 
pinions  of  the  judges  lend  no  sort  of  cQunteuauce  to  this  attempted 
extension  of  the  roixQ  contractus  to  actions  of  divorce.  ludeed,  tbe 
argument  is  only  referred  to  in  the  opinions  for  the  purposo  of  dis^ 
claiming  any  intention  of  proceeding  upon  such  a  basis  of  jurisdic* 
tion.  The  principle  is  thus  laid  down  in  the  opinion  of  Lords 
Neayes  and  Mackenzie : — ^  The  place  of  the  celebration  of  the  mar^ 
riage  cannot  contribute  substantively  to  found  a  jurisdiction*  Mar-r 
riage  is  brought  about  by  contract;  but,  9^cept  as  to  certaiu 
matrimonial  claims,  the  rights  and  results  of  marriage  do  not  flow 
fiom  the  local  contract  by  which  it  is  formed,  but  ariso  from  the 
social  relation  thereby  constituted,  and  which  is  a  personal  relation 
jura  gtmHumn  Parties  who  have  contracted  marriage  become 
married  persons  all  over  the  world  s  and  in  every  country,  or  at  least 
every  Christian  country,  in  which  they  may  live,  their  relative  posi^ 
tion  will  depend  for  the  time  upon  the  municipal  law  of  that 
country,  and  will  not  be  affected  by  the  law  of  the  place  where  the 
marriage  was  celebrated,  any  more  than  it  would  be  affected  by  any 
special  stipulations  as  to  essential  conjugal  rights  which  the  parties 
themselves  might  choose  to  superadd  to  the  legal  contract*' 

This  statement  of  tho  law  of  Scotland,  acquiesced  in  by  all  the 
judges,  and  confirmed  as  it  is  by  the  opinion  of  Savigny,  who  says 
expressly  (Sav,  System  des  Bomischen  Rechts,  vol.  8,  p.  941), 
that  the  forvm  caniraciua  serves  only  for  those  actions  directed  to* 
wards  the  AUfilment  of  the  obligation,  and  not  for  those  which  aim 
at  its  disaolution, — may  be  considered  to  have  given  the  death-blow 
to  tbo/en«n  amtractu$  as  a  basis  of  jurisdiction  upon  actions  for  the 
dissolation  of  marriage. 

The  judges  were  not  unanimous  as  to  the  inadmissibility  of  the 
/(^nm  delicti  9^  a  basis  of  jurisdiction.  The  question  was  avoided  in 
thQ  jpipt  opilliQH  Qf  tbQ  hwi  President,  I^rd  Ivoiy,  apd  Lord 
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Caniehill,  who  rest  thdr  jadgment  upon  domicile  alone,  and  say 
nothing  as  to  the  other  grounds.  Lord  Deas  ¥roiild  not  say  that  in 
such  a  question  the  locus  originisy  the  lociu  eontractus^  and  the  locus 
delicti  might  not  he  elements  of  less  or  more  importance ;  but  he 
added,  ^  The  essential  thing  which  I  desiderate  is,  that  both  parties 
should  have  a  domicile  subjecting  them  to  the  jurisdiction  of  the 
Court  which  is  asked  to  change  the  status  of  both  of  them/  Lords 
Neayes  and  Mackenzie  (with  whom  Lord  Ardmillan  concurred  on 
this  point)  said,  ^It  is  plain  that  the  locus  delicti  has  nothing  to  do 
with  the  jurisdiction  in  such  a  case.  A  Scotch  court  is  entitled  to 
grant  a  divorce  for  adultery,  whereyer  the  adultery  may  haye  been 
committed ;  and  the  mere  fact  that  adultery  has  been  committed 
within  its  territory,  cannot  entitle  it  to  deal  with  the  status  of  parties 
not  otherwise  subject  to  its  laws.'  The  fiillacy  of  the  argument  in 
support  of  the  forum  delicti  is  exhibited  in  a  single  sentence  of  the 
opinion  of  Lord  Kinloch : — ^  The  question,'  he  says,  ^  is  not  one  of 
crime  and  penalty,  but  of  status  and  its  regulation ;  and  with  this 
the  mere  locality  of  the  adultery  has  nothing  whatever  to  do.'  'If,' 
he  continues, '  the  home  of  the  married  pair  is  in  a  foreign  country, 
the  mere  &ct  of  one  of  them,  husband  or  wife,  coming  into  Scotland 
and  committing  adultery,  clearly  will  not  give  competency  to  the 
Scottish  courts  to  pronounce  in  a  divorce.'  With  the  opinion  of 
Lord  Jerviswoode,  who  thought  the  forum  delicti  entitled  to  eyen 
less  consideration  than  the  forum  of  the  contract,  we  conclude  our 
abstract  of  the  views  of  the  consulted  judges  on  this  important 
question.  On  the  other  hand,  we  infer  that  the  Second  Division, 
before  whom  the  cause  came  for  advising,  were  not  indisposed  to 
leave  the  competency  of  the  forum  delicti  an  open  question.  The 
Lord  Justice-Clerk  indicated  rather  than  expressed  an  opinion,  that 
it  might  be  important  whero  the  moro  positive  elements  of  juris- 
diction, such  as  domicile,  wero  awanting.  And  Lord  Cowan,  in 
adverting  to  the  opinion  of  the  first  Lord  Meadowbank  (whose 
position  is  deservedly  high  among  the  authorities  on  consistorial 
law),  observed,  that  he  was  not  propared  to  abandon  a  ground  of 
jurisdiction  supported  by  so  eminent  an  authority,  and  which  in  the 
recent  case  of  Shields  y.  Shields  had  receiyed  the  express  sanction 
of  that  division  of  the  Court. 

Substantially,  however,  the  judgment  of  the  Court  must  be  yiewed 
as  a  negation  of  the/ortim  delicti  for  actions  of  diyorce.  The  com- 
petency of  this  ground  of  jurisdiction  was  the  question  raised  in  the 
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ailments  of  the  parties ;  and  the  remit  to  the  consulted  judges  was 
made  in  respect  of  the  importance  of  the  principle  involved  in  that 
question.  The  opinions  which  we  have  quoted  lead  irresistibly  to 
the  conclusion,  that  if  the  dement  of  the  forum  domicilii  had  not 
lain  within  the  facts  of  the  case,  the  pleas  against  the  jurisdiction 
would  have  been  sustained,  liiis  will  be  more  apparent  on  looking 
it  the  grounds  of  the  reasons  advanced  by  their  Lordships  for 
sustaining  the  jurisdiction,  and  which  all  tend  to  support  the  pro* 
position,  that  the  status  of  husband  and  wife  cannot  be  changed 
except  bj  the  court  of  the  country  in  which  they  have  a  domicile. 

Nothing,  however,  can  be  clearer  on  the  face  of  the  opinions, 

than  that  the  Court  of  Session  refuse  to  recognise  the  doctrfhe  of 

exclusive  jurisdiction  in  matrimonial  actions.    We  use  the  term, 

exclusive  jurisdiction,  in  the  sense  in  which  it  has  been  applied  to 

the  determination  of  the  rights  of  succession  and  the  meaning  of 

settlements.     In  that  class  of  cases  there  can  be  no  conflict^  since 

by  a  rule  of  administration,  common  to  all  systems  of  jurisprudence, 

the  law  of  the  principle  domicile  is  recognised  as  having  occlusive 

authority  to  regulate  both  the  interpretation  of  the  will,  expressed 

or  presumed,  and  the  administration  of  the  personal  estate.     So 

also  the  jurisdiction  of  the  forum  lod  rei  sitce  is  exclusive  of  all 

others  in  questions  relating  to  real  property.     The  machinery  of  a 

foreign  system  of  jurisprudence  may  be  called  into  action  to  enforce 

implement  in  the  country  of  the  defender's  residence ;  but  in  the 

exercise  of  this  ministerial  power  there  can  be  no  collision  of  judicial 

opinion  with  reference  to  the  rights  of  the  parties,  because  the  court 

of  the  defender's  residence  accepts  implicitly  the  adjudication  of  the 

lex  domicilii  upon  the  rights  of  the  claimants,  and  merely  lends  the 

aid  of  its  process  to  give  efficacy  to  the  determination  of  the  regu* 

lating  law.     Concerning  matrimonial  status,  however,  in  so  far  as 

that  is  liable  to  be  afiected  by  decrees  dissolving  a  marriage,  there 

is,  unfortunately,  still  some  room  for  possible  conflict.     Nor  can  it 

well  be  otherwise,  so  long  as  the  law  of  divorce  is  difiPerent  in  dif« 

ferent  countries ;  for,  divorce  being  a  remedial  process,  it  is  both 

natural  and  reasonable  that  the  tribunals  of  any  country  in  which 

the  remedy  is  permitted  should  administer  their  own  law  to  all 

persons,  without  distinction,  who  are  subject  to  their  jurisdiction  by 

virtue  of  domiciliary  residence.     What  constitutes  a  domiciliary 

residence  in  any  given  country,  is  a  matter  of  municipal  regulation. 
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The  period  of  forty  days'  residence  is  sufficient  to  subject  the  defen- 
der to  the  jurisdiction  of  the  courts  of  Scotland ;  and  it  is  quite 
obvious  that  the  acquisition  of  such  a  residence  may  not  be  inconsis- 
tent with  the  retention  of  a  domicile  for  the  purposes  of  jurisdiction 
in  the  territory  of  another  state.  Conversely,  it  is  by  no  means  to 
be  supposed  that  the  mere  absence  of  a  litigant  from  the  territory 
of  the  Scotch  courts  for  forty  days,  or  even  for  a  much  longer 
period,  is  to  dissolve  the  allegiance  (if  we  may  use  the  term)  which 
the  party  owes  to  the  courts  of  his  country.  Accordingly,  in  the 
case  under  consideration,  it  was  laid  down  that  the  husband,  by  the 
act  of  leaving  Scotland  for  the  purpose  of  avoiding  the  society  of 
his  wife,  had  not  escaped  from  the  obligation  which  he  had  under- 
taken to  submit  to  the  authority  of  the  Court  of  Session,  and  to 
answer  to  that  court  for  the  fulfilment  of  his  matrimonial  obliga- 
tions. He  was  still  liable  to  be  sued  iia  Scotland  for  adherence ;  and 
if  so,  he  must  be  equally  entitled  to  insist  as  pursuer  in  any  com- 
petent action  for  the  enforcement  of  his  matrimonial  rights,  or  for 
the  redress  of  injuries  affecting  his  matrimonial  status. 

Such  is  the  principle  which  we  deduce  from  the  expositions  of 
the  learned  judges  upon  whose  opinions  the  case  otJack  v.  Jack 
was  decided ;  and  it  is  satisfactory  to  find  that  they  are  in  entire 
accordance  with  the  views  upon  which  Sir  C.  Cresswell  has  main- 
tained the  jurisdiction  of  the  English  Court  of  Divorce,  in  several 
cases  in  which  decree  of  dissolution  was  pronounced,  notwithstand- 
ing the  absence  of  one  of  the  parties  from  the  parent  country* 
Whether  they  are  or  are  not  in  precise  accordance  with  the  dicta 
of  the  civilians  of  the  Roman-Dutch  school,  is  a  matter  of  secondary 
importance.  The  authority  of  those  writers  is,  no  doubt,  entitled 
to  much  weight  in  questions  of  this  nature,  on  account  of  the 
careful  and  systematic  manner  in  which  they  applied  themselves 
to  the  elucidation  of  the  principles  of  international  jurisprudence. 
But  it  does  not  appear,  so  far  as  we  have  been  able  to  discover,  and 
speaking  from  a  general  acquaintance  with  that  branch  of  literature, 
that  the  Dutch  civilians,  in  treating  of  jurisdiction,  have  been  very 
successful  in  their  attempts  to  apply  their  principles  to  the  solution 
of  questions  involving  the  clement  of  status.  The  forum  speciale  is, 
as  every  lawyer  is  aware,  brought  forward  very  prominently  in  the 
works  of  Huber,  John  Voet,  Vinnius,  Burlamaqui,  and  others  of 
.that  school.  They  discuss  the  effect  to  be  given  to  residence  in 
conjimction  with  the  ratio  contractti$f  the  ratio  originiSf  the  ratio 
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delicti^  and  the  ratio  ret  siUf^  with  clear  discrimination,  and  just  ap- 
preciation of  the  rights  of  rival  judicatories.  But,  in  the  discussions 
to  which  we  refer,  the  authors  do  not  appear  to  have  contemplated 
the  application  of  their  principles  to  questions  of  status,  hut  rather 
to  have  had  in  view  the  interpretation  of  contracts  and  the  deter- 
mination of  rights  of  property.  On  the  other  hand,  they  are 
unanimous  in  according  to  the  court  of  the  domicile  the  widest 
sphere  of  jurisdiction  in  matters  personal, — a  jurisdiction  of  un- 
limited scope  and  unquestioned  sufficiency  as  regards  the  persons 
on  whom  it  was  to  be  binding,  and  yieldipg  only  to  the  forum  rei 
siUB  in  the  single  case  of  decrees  affecting  real  property,  which, 
from  the  impossibility  of  enforcing  them  extra  territorium  of  the 
judge,  are  held  to  pertain  exclusively  to  the  jurisdiction  of  the 
territorial  court.  It  may  safely  be  asserted,  that  there  was  nothing 
in  the  dogmas  of  those  international  jurists  whose  authority  stands 
highest  in  general  estimation,  which  could  have  made^the  court 
hesitate  as  to  the  propriety  of  considering  the  question  of  the  sources 
of  matrimonial  jurisdiction  upon  its  merits ;  and  there  can  be  as 
little  doubt  that,  in  discarding  special  grounds  of  jurisdiction,  and 
adhering  to  the  principle  ot  forum  domicilii^  the  judges  have  rested 
the  anthorily  of  the  court  in  this  class  of  actions  upon  the  only 
rational  and  unassailable  basis. 
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The  rules  affecting  the  construction  and  administration  of  charitable 
endowments  are  almost  entirely  dependent  on  the  common  law,  the 
Legislature  having  abstained  from  that  interference  with  Scottish 
Charities  which  is  so  marked  in  connection  with  those  of  England. 
Indeed,  it  would  appear  that,  with  the  two  exceptions,  if  such  they 
be,  to  be  immediately  mentioned,  the  only  statute  dealing  with  them 
at  all  is  the  Act  1663,  c.  6,  ^  against  the  inverting  of  pious  donationes,' 
which,  on  the  narrative  of  the  frequent  inversion  or  misappropriation 
of  grants  to  colleges,  schools,  hospitals,  and  other  pious  uses,  pro- 
vides that  those  entrusted  with  such  grants  shall  be  accountable  to 
the  beneficiaries,  and  that  actions  shall  be  competent  at  the  instance 
of  the  beneficiaries,  or  the  bishops  and  ordinaries  within  whose  diocese 
the  mortifications^  lie,  to  compel  them  to  administer  the  trusts  ac- 

^  Mortification  was  of  old  the  kind  of  tenure  bv  which  lands  were  held  when 
they  were  gninted  to  religious  houses  or  for  other  pious  uses.  These  grants 
were  made  ad  manum  mortuam — i.  e.,  as  Pn>feBBor  Menzies  explains,  *  to  a  hand 
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cording  to  the  terms  of  the  grants^  and,  over  and  above,  to  accoant 
for  the  ordinary  profits  of  every  year's  intromission,  *  at  the  rate 
allowed  by  the  laws  of  the  realm.'  Again,  in  a  recent  case  (Pet, 
Tweedie^  22  Jan.  1858,  20  D.  438)  it  was  made  matter  of  question 
whether,  under  the  19  and  20  Vict.,  c.  79,  sees.  164-166,  private 
trusts  could  be  brought  under  the  superintendence  of  the  Accountant 
in  Bankruptcy,  so  as  to  obtain,  at  the  public  expense,  a  periodical 
audit  of  the  trust  accounts  and  exoneration  of  the  trustees.  The 
Court  did  not  decide  the  point ;  but  the  opinions  expressed  were  ad- 
verse to  the  competency  of  such  a  procedure.  It  is  an  important 
and  still  unsettled  question,  whether  the  Act  of  last  session  (24  and 
25  Vict.,  c.  84),  *  to  amend  the  law  in  Scotland  relative  to  the  re- 
signation, powers,  and  liabilities  of  gratuitous  trustees,'  is  applicable 
to  the  trustees  of  charitable  institutions.  The  Act  provides,  that '  all 
trusts  constituted  by  virtue  of  any  deed  or  local  Act  of  Pariiament 
under  which  gratuitous  trustees  are  nominated,  shall  be  held  to  in- 
clude the  following  provbions,  unless  the  contrary  be  expressed ;  that 
is  to  say,  power  to  any  trustee  so  nominated  to  resign  the  office  of 
trustee ;  power  to  such  trustee,  if  there  be  only  one,  or  to  the 
trustees  so  nominated,  or  a  quorum  of  them,  to  assume  new  trustees  \ 
a  provision  that  the  majority  of  the  trustees  accepting  and  surviving 
shall  be  a  quorum ;  and  a  provision  that  each  such  trustee  shall 
only  be  liable  for  his  own  acts  and  intromissions,  and  shall  not  be 
liable  for  the  acts  and  intromissions  of  co-trustees,  and  shall  not  be 
liable  for  omissions.'  Section  second  provides,  that  nothing  contained 
in  the  Act  *  shall  affect  any  liability  incurred  by  any  gratuitous 
trustee  prior  to  the  date  of  any  resignation  or  assumption  under  the 
provisions  of  this  Act,  nor  any  action  at  law  commenced  before  the 
passing  of  this  Act.'  Section  third  declares  that  *a  gratuitous 
trustee  shall,  for  the  purposes  of  this  Act,  be  held  to  be  any  trustee 
who  receives  no  pecuniary  or  valuable  consideration  for  performing 
the  duties  of  a  trustee,  and  is  under  no  obligaiion^  mt/wiU  special 
acceptance  of  such  office^  to  discharge  the  duties  of  trustee  ;  provided 
always,  that  nothing  in  this  Act  shall  extend  to  any  trustee  ap- 
pointed under  the  contract  of  any  trading  company.' 

It  is  a  question  of  considerable  difficulty  whether  this  statute  can 

that  could  neither  fight  for  the  superior  nor  transfer  the  grant.'  At  the  Be- 
formation  the  tenure  was  abolished  ;  and  all  lands  mortified  for  superstitious 
purposes  were  annexed  to  the  Crown.  Those  granted  for  charitable  and  other 
beneyolent  purposes,  however,  were  not  annexed,  and  lands  may  still  be  morti- 
fied for  any  lawful  purposei  to  be  holdea  feu  or  blench. 
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be  held  to  affect  ex  officio  trustees ;  for  with  some  show  of  reason  it 
may  be  maintained,  that  no  special  acceptance  of  the  trusteeship  is 
ever  necessary  in  their  case.  But,  on  the  other  hand,  as  it  would 
seem  that  individual  members  of  a  corporation,  for  example,  may 
deeUne  the  trusteeship,  their  not  declining,  much  more  their  not 
acting  in  that  character,  might  possibly  be  held  to  constitute  a  special 
acceptance,  and  so  bring  them  withui  the  scope  of  the  Act.  There 
oan  be  no  doubt  that  the  statute  will  apply  to  all  charitable  trustees 
wl]0  ace  not  so  ex'  ojfficiis  merely. 

L  Interest  of  the  Beneficiariee  under  Charitable  Endowments. 

The  law  of  Scotland  imposes  few  restrictions  on  the  creation  of 
perpetual  trusts.  The  Mortmain  Act  (9  Geo.  lY.,  cap.  36)  does 
not  extend  to  Scotland  at  all — even  where  the  money  settled  is  in- 
vested in  the  British  Funds  {Macora  v.  College  of  Aberdeen^  1  Feb. 
1786,  M.  15946,  Hailes  975),  and  the  Thellusson  Act  (89  and  40 
Geo.  III.,  cap.  98)  expressly  excepts  from  its  operation, '  dispositions 
respecting  heritable  property'  within  Scotlandv  The  latter  statute^ 
however,  pcevents  accumulations  of  personal,  property  beyond  twenty- 
one  years  after  the  testator's  death.  It  has  been  held  that  a  direc- 
tion to  truatees  to  accumulate  personal  property  in  Scodand  will  not 
defeat  the  trust  altogether^  but  the  accumulation  will  be  limited  to 
a  period  of  twenty-one  years  after  the  truster^s  deal^  (Ogilvie^a 
Trustees  v.  Kirk-session  of  DundeSj  18  July  1846,  8  D.  1229). 

In  moving  the  affirmance  of  the  judgment  of  the  Court  of  Session, 
in  tlie  case  of  HUl  v.  Bums  (14  Dec.  1824,  3  S.  389 ;  affirmed  14 
April  1826,  2  W.  and  S.  80),  Lord  Giffi>rd  observed :  *  It  appears 
to  me  that  the  law  of  Scotland  is  more  liberal  in  the  interpretation 
of  bequests  for  charitable  purposes  than  other  bequests.'  The  remark 
was  well  founded,  as  almost  all  the  cases  show.  If  they  can  possibly 
avoid  it,  the  Court  will  not  hold  a  charitable  bequest  void  for  uncer- 
tatnty.  In  the  case  already  mentioned  {Hill  v.  Bumsj  ut  supra\  a 
beqoest  to  truatees,  in  the  widest  terms,  giving  them  the  largest  dis- 
cretion in  distributing  certain  funds  among  the  charitable  and  bene^ 
volent  instituMons  in  the  city  of  Glasgow,  was  sustained  both  by  the 
Court  <^  Session  and  the  House  of  Lords.  Lord  Balgray  said,  ^  The 
whole-  ease  depended  on  the  point, — whether  it  was  lawful  for  a 
teptoliar  toiput  the- disposal  of  his.  property  at  the  will  and  discretion 
of  aaotlkfir.ft  He  thought  it  was.!  Again,  a  bequest  in:  the  follow- 
ing terms : — ^  It  is  my  wish  that  such  remaining  means  and  estate 
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shall  be  applied  to  such  charitable  purposes,  and  in  bequests  to  snch 
of  m J  friends  and  relations,  as  may  be  pointed  out  bjr  mj  said  dearly 
beloved  wife,  with  the  approbation  of  the  majority  of  my  said 
trustees*  (Crichton  v.  Griersony  12  May  1826, 4  S.  553 ;  affirmed  25 
July  1828, 3  W.  and  S.  329),  was  held  not  to  be  void  for  uncertainty. 
In  another  case  {Murdoch  v.  The  Magistrates  and  Ministers  of  Glas- 
gowy  30  Nov.  1827,  6  S.  186),  a  testator,  by  a  codicil  to  his  trust- 
deed,  left  L.5000  for  the  maintenance  of  a  school,  in  which  boys  were 
to  be  taught  reading,  writing  and  arithmetic,  ^  to  be  under  the  man- 
agement of  the  magistrates  and  ministers  of  the  Established  Church.' 
No  place  was  specified,  but  in  respect  that  the  truster  was  bom,  re- 
sided, and  died  in  Glasgow,  that  his  trust-d^ed  and  codicil  were 
dated,  and  his  trustees  were  resident  there,  it  was  held  that  the 
bequest  was  not  void  for  uncertainty,  and  that  the  ^  magistrates  and 
ministers'  referred  to  were  those  of  Glasgow.  The  House  of  Lords, 
on  the  advice  of  Lord  Wynford,  adopted  a  different  course  in  the 
case  of  Ewen  v.  The  Magistrates  of  Montrose  (5  Feb.  1828,  6  S. 
479;  reversed  17  Nov.  1830,  4  Wilson  and  Shaw,  346).  There  a 
testator  having  in  1821  left  L.6000  to  found  an  hospital,  and  pro- 
vided that  that  sum  and  the  interest  on  it  should  be  accumulated 
till  it  amounted  to  L.  ,  and  that  the  number  of  boys  in  it  should 
be  ;  the  Court  of  Session  sustained  the  bequest,  subject  to  the 
operation  of  the  Thellusson  Act  preventing  accumulations  after 
twenty-one  years.  The  House  of  Lords,  however,  reversed  the 
judgment,  and  set  the  bequest  aside,  on  the  ground  of  uncertainty. 
The  authority  of  the  case  has  been  frequently  doubted ;  as  by  Mr 
Boyle  in  his  work  on  the  ^Law  of  Charities'  (pp.  302-6),  and  by  the 
House  of  Lords  itself  in  the  Morgan  case  {Magistrates  of  Dundee  y. 
Morris  and  Others^  26  June  1857,  19  D.  917 ;  reversed  11  Maj 
1858,  3  Macq.  134). 

A  bequest  for  '  charitable  and  benevolent  purposes'  is  not  void  for 
uncertainty  {Black's  Trustees  v.  Mtllery  23  Feb.  1836,  14  S.  555 ; 
affirmed  14  July  1837,  2  S.  &  M^L.  866).  Much  to  the  same 
effect  was  held  in  a  subsequent  case  {Dundas  v.  Dimdasy  27  Jan. 
1837,  15  S.  427).  The  well-known  Morgan  case  is,  however,  pro- 
bably the  most  remarkable  instance  of  the  favour  which  the  law 
shows  to  charitable  bequests.  The  case  was  of  this  nature :  the 
Magistrates  of  Dundee  claimed  the  establishment  of  an  hospital  in 
that  town,  under  the  following  testamentary  writings  of  the  deceased 
John  Morgan  of  Edinburgh : — 
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<  Edinburgh,  10  October  1842. — I  hereby  annul  all  hitherto 
written  on  the  first,  second,  and  third  pages  of  this,  and  wish  to 
establish  in  the  town  of  Dundee,  in  the  shire  of  Forfar,  an  [an  hos' 
pital  strictly  in  size^  the  management  of  the  interior  of  said  hospitaly 
in  every  way  ae  Heriote  Hospital  in  Edinburgh  is  conducted]}  The  in- 
habitants bom  and  educated  in  Dundee  to  have  the  preference  of  the 
towns  of  Forfar,  Arbroath,  and  Montrose ;  but  inhabitants  of  any 
other  county  or  town  are  excluded.  Jn^.  Morgan.' 

'  I  hereby  wish  only  one  hundred  boys  to  be  admitted  in  the  hos« 
pital  at  Dundee  [and  the  structure  of  die  house  to  be  less  than  that  of 
Heriofs  Hospitaljj^  and  to  contain  one  hundred  boys  in  place  of  one 
hundred  and  eighty  boys.  Jn^.  Morgan.' 

'  Edinburgh,  20  October  1842.' 

The  words  deleted  were  still  legible.  The  Court  of  Session  re- 
faaed  to  spell  a  will  out  of  these  writings ;  the  words  of  which.  Lord 
Murray  said,  were  mere  scratches,  rari  nantee  in  gurgite  vasto.  But 
the  House  of  Lords  adopted  a  different  view ;  and  taking  as  their 
guide  '  the  principle  of  a  benignant  construction  of  charitable  be- 
quests,' their  Lordships  first  sustained  the  writings  above  quoted  as 
constituting  a  will,  and  then  held  that  the  will  was  not  void  for  un- 
certainty. The  mixed  process  of  reasoning  and  conjecture  by  which 
this  result  was  arrived  at,  is  both  curious  and  instructive.  Thus, 
the  Lord  Chancellor  Chelmsford  remarked  (3  Macq.  155)  : — ^  But 
then  it  is  said  that  there  is  nothing  to  indicate  the  class  of  boys  for 
which  the  hospital  was  to  be  provided,  nor  anything  to  lead  to  any 
conclusion  as  to  whether  they  were  to  be  merely  educated,  or  to  be 
also  boarded  and  lodged.  Now,  as  to  the  class  of  boys,  they  were 
described  with  sufiScient  precision  by  reference  to  the  inhabitants 
bom  and  educated  in  Dundee  and  the  other  three  towns,  by  which, 
I  understand,  not  the  persons  themselves  who  were  residents  and 
who  had  been  bom  and  educated  there,  but  the  sons  of  such  per- 
sons,— a  qualification  which,  though  it  might  embrace  inhabitants 
of  different  stations  and  degrees  in  society,  is  yet  sufficiently  de- 
finite to  admit  of  a  clear  and  certain  application.  Nor  can  I  enter- 
tain any  doubt  of  the  intention  of  the  testator,  that  the  children 
should  be  maintained  as  well  as  educated ;  because,  they  were  not  to 
be  confined  to  the  town  of  Dundee,  but  were  expected  by  him  to 
come  firom  other  and  distant  towns,  and  would  require,  therefore,  to 
be  lodged  and  fed  in  the  intended  hospital.  There  may  be  some 
^  The  woids  printed  in  italics  were  deleted  in  the  origiiiaL 
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doubt  whether  thej  were  also  meant  to  be  clothed.     But  any  uncer- 
tainty as  to  these  minor  details  would  not  have  the  effect  of  defeating 
his  main  purpose,  any  more  than  his  silence  as  to  the  description 
and  character  of  the  education  which  was  to  be  provided  for  them. 
But  it  was  strongly  urged  upon  your  Lordships  in  the  course  of  the 
argument,  that  the  testator  had  not  specified  any  certain  sum,  nor 
furnished  any  means  for  rendering  certain  how  much  was  to  be  ap- 
plied to  the  establishment  of  the  hospital.'     .     .     .     .     '  Here,'  his 
Lordship  continued  (3  Macq.  159),  *  the  place  of  the  hospital  is  de- 
fined— the  town  of  Dundee.     The  size  also  of  the  hospital  can  be 
easily  ascertained,  as  it  is  to  be  for  100  boys.     And  there  would  be 
no  difficulty,  therefore,  in  applying  the  testator's  property,  not  to  a 
mere  vague  and  indefinite  object,  but  to  one  expressed  with  sufficient 
certainty  to  be  capable  of  being  carried  out.     To  this  object,  it  ap- 
pears to  me,  that  it  was  the  intention  of  the  testator  to  devote  the 
whole  of  his  property,  or  such  a  competent  part  of  it  as  might  be 
sufficient  for  the  purpose.'     Lord  Cranworth  carries  on  the  process, 
and  fixes  the  class  of  boys  thus  : — *  Then  the  class  of  persons.   That 
is  to  a  certain  extent  no  doubt  vague,  but  it  must  be  a  class  from 
those  three  or  four  provincial  towns  who  would  be  reasonably  sup- 
posed to  seek  the  benefits  of  a  gratuitous  education.     I  think  that 
is   sufficiently  certain.'      Lastly,   Lord  Wensleydale  clothes  and 
houses  the  recipients  of  the  charity,  while  he  provides  an  endow- 
ment for  the  hospital.     *  From  the  use  of  the  word  **  hospital,"  which 
is  certainly  connected  with  the  relief,  in  some  way,  of  the  poor,  it  may 
be  collected  that  they  were  to  be  supplied  with  necessaries,  clothing 
included  ;  and  finally,  as  this  bequest  was  for  the  establishment  of 
the  hospital,  there  must  not  only  be  buildings,  but  an  endowment.' 
It  may  be  presumptuous  to  suggest  that  much  of  this  is  very  fan- 
ciful, and  that  the  principles  on  which  such  a  mode  of  construction 
rests  are  somewhat  dangerous.    Be  that  as  it  may,  there  can  be  no 
doubt  that  the  Morgan  case  will  be  followed  as  a  precedent.    Its 
influence  was  observable  in  a  recent  decision  of  the  First  Division 
{Boyal  Infirmary  of  Edinburgh  v.  Lord  Advoeatey  20  June  1861j 
23  D.  1213).    A  testator,  who  had  executed  a  tested  deed  in  favour 
of  certain  trustees,  giving  funds  to  various  charities,  afterwards  de* 
leted  the  provisions  to  certain  of  the  charities,  marking  them  ean* 
celled^  and  signing  the  cancellation.     He  also  deleted  the  names  of 
his  trustees,  writing  on  the  margin  opposite  the  deletion, '  Managers 
of  the  Edinbm-gh  Boyal  Infirmary  for  the  ^tim?  being,'  and  signing 
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the  marginal  addition.  In  a  holograph  codicil  he  said,  ^  I  hereby 
appoint  the  Managers  of  the  Edinburgh  Boyal  Infirmary  for  the 
time  being  my  sole  execntors  and  trustees.'  The  Court  held  that 
the  managers  were  properly  substituted  as  trustees,  and  that  the 
conveyance  to  the  Infirmary  was  good.  No  opinion  was  given  as 
to  how  it  would  have  been  if  no  new  trustees  had  been  named,  or 
whether,  if  the  names  of  the  trust  disponees  had  been  rendered  a 
total  blank,  the  trust  could  have  been  sustained,  the  Court  naming 
trustees  or  a  factor. 

It  has  been  decided  that  bequests  to  official  persons  are  good, 
though  they  are  not  a  corporation,  and  that  their  successors  in  office 
succeed  them  as  trustees  (Maeara  v.  College  of  Aberdeen^  1  Feb. 
1786,  M.  15946,  Hailes  975). 

Where  an  evident  clerical  error  has  been  made  in  the  nomination 
of  the  trustees,  or  where  circumstances  have  altered  since  the  date 
of  the  trust-deed,  the  Court  will  interpose  and  take  care  that,  as  far 
as  possible,  the  intentions  of  the  truster  shall  have  effect.  Thus, 
where  in  a  trust-deed,  one  of  the  ea  officio  trustees  was  styled  the 
^  Moderator  of  the  City  of  Aberdeen,'  while  it  was  obvious  that  the 
'  Moderator  of  the  Sjmod  of  Aberdeen'  was  meant,  the  Court,  in 
an  action  of  declarator,  rectified  the  mistake,  declaring,  however,  that 
they  did  not  do  so  in  the  exercise  of  any  praetorian  power  {Synod  of 
Aberdeen  v.  Milne's  TrusteeSy  25  Feb.  1847, 9  D.  745).  The  recent 
case  of  Duf*B  Trueteee  v.  The  Lord  Mayor  of  London  (18  Mar.  1862, 
not  yet  reported),  decided  in  the  Outer  House,  came  very  near  to, 
if  it  did  not  go  the  whole  length  of,  recognising  the  equitable  doc- 
trine of  cy-prie.  (See  the  English  doctrine  explained,  tn/ro,  p.  195). 
The  testator  bequeathed  a  fund  to  be  divided  in  equal  proportions 
between  the  ^  Societies  of  Scripture  Readers'  in  certain  towns,  and 
inUr  aliof  in  Dundee  and  Inverness ;  and  the  Lord  Jerviswoode  sus- 
tained the  claims  of  the  societies  called  the  ^  Inverness  Scripture 
Beading  and  Tract  Distributing  Society,'  and  the  '  Dundee  City 
Mission  Association;'  for,  said  his  Lordship,  'seeing  that  there 
are  no  competing  claims  from  these  towns,  and  having  reference  to 
the  character  of  the  bequeetj  he  is  of  opinion  that  he  is  acting  within 
the  true  intention  of  the  testator  in  sustaining  the  claims  to  the 
extent  specified  in  the  interlocutor.'  We  see  no  reason  to  doubt  that 
the  Court  of  Session,  as  a  court  of  equity,  has  power  to  carry  into 
effect  a  testator^s  intention,  although  it  should  be  necessary,  in  doing 
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fo^  to  entrust  the  administratjoii  of  his  bequest  tQ  a  sociaty  wlud^ 
nxay  not  ejcaotly  answer  the  true  descriptic^,  but  whose  constitution 
enasbles  it  to  carry  bis  beney<^Bt  wishes  into  execution. 

The  foondcr  of  an  hospital  in  Aberdeen  named  as  patrols  the 
Magistrates,  Town  Council,  and  ^  four  ipmisters  <copinu>nly  called  the 
Town's  four  ministers  ct  the  Old  and  New  Churches  and  their  suc- 
cessors in  their  respective  offices,'r~there  being  only  two  collegiate 
chuixjies  and  four  ministers  at  the  time.  The  burgh  b^g  after- 
wards divided  into  six  parishes,  having  each  a  single  clergymani  tb^ 
Court  held  that  only  four  ministers  cou)d  be  patrons,  two  <^  them 
always  being  the  ministers  of  the  churches  referred  to  in  the  deed 
of  mortification,  and  the  others  being  cbosw  according  to  the 
seniority  of  their  appointment  as  tow.n*s  ministers ;  or  if  they  weip 
coseval  in  that  respect,  then  by  their  seniority  as  licensed  clergjrmen 
{Governors  of  Gordon^ a  Hospital  v.  Miniater^  qf  Aberdeen^  8  July 
1831,  9  S.  909).  Again,  by  George  Heriot's  will,  th^  governors  of 
his  hospital  were  the  Provost,  Magistrates,  and  ordinary  Council 
of  Edinburgh,  and  the  ministers  thereof  for  the  time  being.  At  the 
date  of  the  foundation,  certain  representatives  of  the  Incorpcamted 
Trades  were  constituent  members  of  the  Council,  but  th^  lost  their 
rights  as  such  by  the  Burgh  Reform  Act.  The  Court  held,  that  ia 
ceasing  to  be  members  of  the  Council,  they  bad  also  lost  thdr  right 
as  to  the  governorship  of  the  hospital  {IncofponUed  Tradee  of 
Edinburgh  v.  Governors  of  Heriofs  Hospital^  3d  Jime  18S6,  14  S. 
873).  In  delivering  his  opinion,  the  Lord  President  Hope  alluded 
to  the  circumstance,  that  since  the  foundation  of  the  hospital  the 
ministers  of  Edinburgh  had  become  Presbyterians  ^m  being  £^pi^- 
-copalians,  and  had  increased  in  numbers  from  eight  to  eighteen,  and 
yet  all  of  them  were  entitled  to  act  as  governors. 

A  bequest  made,  prior  to  the  Poor-Law  Amendment  Act  (8  &  8 
Vict.,  c.  83),  ^  to  the  Minister  and  Eark-s€sssion  of  the  Parish  of 
Bathgate  for  the  time  being,  for  the  benefit  and  behoof  of  the  poor 
in  the  said  parish,'  includes  both  abl^-bodied  and  legal  poor,  aaad 
does  not  faU  under  the  52d  section  of  the  statute  {LidMe  v.  Kirh- 
sessian  of  BaUiffakj  14  July  1854,  16  D.  1075). 

A  testator  domiciled  in  Jamaica  named  as  his  trustees,  to  admi- 
nister a  charity  in  Scotland,  five  heritors  of  the  parish  whiph  was  to 
benefit  by  the  bequest,  ^  thdr  heirs  and  assignees,' — ^the  Court  held 
that  the  trusteeabip  was  hereditary  in  the  &mily  of  each  herKcMTy 
and  was  not  to  be  restricted  to  the  heir  of  the  li^  survivor  of  the 
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original  trustees  {Fergiuon  v.  Marjoribank^  1  April  1853|  15  D, 
637). 

In  England^  charities  are  not  less  favoured  objects  in  the  eye  of 
the  law  than  thej  are  with  us.  Of  this  no  better  proof  could  be 
adduced  than  the  existence  of  the  well-known  doctrine  of  cy-prh  (or 
approximatiold).  In  treating  of  this  doctrine,  Mr  Boyle  says  (Boyle 
on  Charities,  147,  et  seq.)^  *  If  charity  be  the  general,  subiStantial  in- 
tention, thou^  the  mode  by  which  it  is  to  be  executed  fails  through 
accident  or  other  circumstances,  the  Court  will  find  some  means  of 
effectuating  that  general  intention  {AUomey-General  y.  Earl  of  Win^ 
chdaea,  df  B.  C.  C.  379 ;  Attomet/- General  v.  Minehully  4  Yes.  14; 
Moggridge  v.  ThachjoeUf  7  Yes.  69-82).  In  resorting,  therefore,  to 
the  principle  of  oy-pris^  the  Courts  have  been  guided  by  a  supposed 
difioovery  of  Intention,  on  the  part  of  the  donor,  to  devote  the  sub- 
ject of  his  gift,  at  all  events,  to  charity,  and  to  deprive  his  represen- 
tatives of  every  daim  to  the  property.  Upon  this  supposed  indica- 
tion of  the  donor^a  will,  such  obstructions  as  may  occur  in  the 
oourse  which  he  has  himself  pointed  out,  are  not  allowed  to  arrest^ 
bat  merely  to  turn  aside  the  flow  of  his  bounty ;  whilst,  if  no  course 
has  been  perceptively  directed  by  him,  a  channel,  by  which  his 
charity  may  be  rendered  both  beneficial  and  useful,  will  be  markea 
out  by  the  Court.  Thus  it  is  well  established,  that  where  the  donor 
has  left  the  selection  of  objects,  as  in  some  cases ;  of  the  mode,  as 
ia  others ;  and  of  the  charities  themselves,  as  in  a  third  class  of 
cases,  to  individuals  who  afterwards  become  incapable  of  executing 
the  office  confided  to  them^  the  Court  will  take  upon  itself  to  act  in 
tb^ir  stead  (see  7  Yes.  78).  It  would  indeed  be  difficult  to  advance 
any  proposition  which  is  more  firmly  established  in  courts  of  equity, 
than  that  a  trust  shall  not  be  allowed  to  fail  for  want  of  a  trustee. 
And  although,  in  several  Instances,  where  a  charitable  gift  has  had 
to  be  executed  cy-prh^  it  has  been  sought  to  have  limits  assigned  to 
that  proposition,  yet  the  rule  has  been  invariably  acted  upon.'  It 
woidd  be  in  vain  to  examine,  in  detail,  the  various  modifications  of 
this  doctrine^  and  the  manner  in  which  it  has  been  applied  by  the 
En^^ish  courts.  A  very  large  portion  of  Mr  Boyle's  ^  Treatise  on 
Charities'  is  devoted  to  an  examination  of  these,  and  to  it  therefore 
w^must  i^r  (Boyle,  147-28Q). 

(In  another  article  we  shall  complete  the  subject  by  a  review  of 
the  decisions  relating  to  resulting  interests  under  charitable  trusts.] 
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A  Compendium  of  the  Law  of  Insuranctj  comprising  Marine,  Fire, 
and  Life  Insurance.  By  Thomas  S.  Faxon,  Esq.,  Advocate. 
Edinburgh :  T.  and  T.  ClarL 

Mb  Paton  is  weU  known  to  the  profesaon  as  the  editor  of  a  series 
of  reports  of  appeal  cases  for  the  period  previous  to  the  issue  of 
Shaw's  Reports  in  1821 ;  when,  £>r  the  first  time,  regukr  reports  of 
the  current  decbions  were  issued,  under  the  authority  of  the  House 
of  Lords.  In  collecting,  arranging,  and  abridging  the  unpublished 
decisions  of  a  century  of  litigation,  Mr  Paton  rendered  an  important 
service  to  the  legal  profession, — a  service  which  could  only  have  been 
efficiently  rendered  by  one  possessed  of  some  of  the  most  valuable 
qualifications  of  a  legal  adviser — ^namely,  untiring  industry,  conscien- 
tious devotion  to  the  business  in^hand,  and  a  competent  knowledge 
of  the  law  which  he  had  undertaken  to  illustrate.  We  believe  that 
those  who  most  frequently  have  occasion  to  consult  the  reported 
decisions  will  be  fi)und  most  willing  to  acknowledge  the  utility  of 
Mr  Paton's  labours  in  this  useful,  though  comparatively  uninviting 
field  of  literature. 

Mr  Paton's  subsequent  literary  efforts  have  been  of  a  more  frag* 
mentary  character.  Instead  of  attempting  to  identify  his  name 
with  some  one  subject  sufficiently  estensive  to  afford  scope  for  the 
display  of  learning  and  research,  he  seems  to  be  satisfied  with  illus- 
trating special  subjects  that  have  not  been  treated  with  much  ful- 
ness by  the  institutional  writers,  but  which,  on  the  other  hand,  have 
scarcely  attained  such  an  importance  in  the  law  of  Scotland  as  to 
require  that  carefiil  and  elaborate  treatment  which  can  only  be  given 
in  a  special  treatise.  For  example,  his  Commentary  on  the  Law  of 
Stoppage  in  TVannfti,  although  useful  and  accurate  enough  so  far  as 
it  went,  could  only  be  regarded  as  a  chapter  in  what  is  veiy  much 
wanted  at  present, — a  modem  treatise  on  the  Law  of  Sale,  as  admini- 
stered in  Scotland.  The  Law  of  Insurance,  which  is  the  subject  of 
Mr  Paton's  latest  publication — although  in  itself  it  perhaps  affords 
a  sufficient  foundation  for  a  good  special  treatise — ^has  been  treated 
in  the  same  desultory  way.  Although  it  has  the  merit  which  the 
author  claims  for  it,  of  possessing  the  requisite  degree  of  condensa- 
tion which,  in  combination  with  care  and  accuracy,  render  a  legal 


NEW  BOOKS.  197 

work  nsefiil  for  purposes  of  immediate  reference^  Mr  Paton's  work 
has  but  slender  pretensions  to  rank  as  a  systematic  treatise. 

The  author  is  evidently  well  acquainted  with  the  principles  of  the 
Law  of  Insorance^  and  has  marked  out  the  limits  of  his  subject  in- 
telligently and  with  precision.  But,  unfortunately,  the  method  of 
arrangement  which  he  has  adopted  is  not  calculated  to  produce  a 
corresponding  clearness  of  perception  in  the  mind  of  the  reader. 
Every  person  acquainted  with  mercantile  transactions  is  aware  that 
the  kind  of  questions  that  arise  under  the  different  categories  of  fire, 
life,  and  marine  insurance,  are  as  different  from  each  other  as  the 
risks,  the  subject  of  insurance,  and  the  conditions  as  to  validity,  are 
different.  It  was  therefore  most  desirable,  if  not  absolutely  essential, 
that  the  arrangement  of  the  subject  should  have  been  based  upon 
the  natural  and  obvious  principle  of  a  threefold  division,  treating  of 
these  contracts  separately  in  different  parts  of  the  work.  Mr  Paton, 
however,  has  adopted  a  more  artificial  system  of  classification ;  by 
which  he  divides  the  whole  subject  into  seventeen  chapters,  in  the 
various  parts  of  which  he  discusses  certain  relations  of  the  contract, 
and  illustrates  them  by  examples  drawn  from  the  three  classes  of 
risks  in  succession,  or  from  such  as  are  applicable.  The  consequence 
of  this  arrangement  is,  that  the  reader,  desirous,  it  may  be,  of  as- 
certaining the  construction  of  a  certain  condition — ^in  a  policy  of 
life  assurance,  for  example — is  obliged  to  pass  through  a  fiery  and 
aqueous  ordeal — to  investigate  the  action  of  the  igneous  forces,  and 
to  brave  the  perils  of  the  sea — before  he  comes  to  the  topic  of  which 
he  is  actually  in  search. 

We  do  not  overlook  the  consideration,  that  a  principle  may  be 
best  illustrated  by  bringing  into  one  view  the  different  species  of 
contracts  to  which  it  has  relation.  But  this  advantage  is  over^ 
balanced  by  the  inconvenience  experienced  in  consulting  a  work  the 
arrangement  of  which  is  rather  conventional  than  practical. 

It  was  of  course  inevitable  that,  in  the  investigation  of  a  branch 
of  purely  commercial  law  such  as  insurance,  great  reliance  should 
be  placed  upon  English  decisions.  Until  our  law  has  been  assimi- 
lated to  that  of  England  to  a  greater  degree  than,  for  the  sake  of 
the  science,  we  hope  it  will  be  in  our  time,  it  is  not  to  be  expected 
that  any  large  proportion  of  the  members  of  the  legal  profession  in 
Scotland  will  possess  themselves  of  the  English  law  reports.  It  is 
therefore  most  desirable,  when  English  decisions  are  referred  to,  that 
the  &cts  of  the  case  should  be  stated  briefly,  yet  with  such  distinct^- 
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11689  as  to  exbibit  the  aianner  in  wUeh  the  qmestba  of  law  was  pi6« 
sented  (or  the  detennination  of  the  ottort.  The  notes  to  the  quarto 
edition  of  BelPs  Commentaries  fornish  an  admirable  example  of  the 
jMK)peF  mode  of  exhibiting  the  authorities)  in  the  treatment  of  qnes* 
tions  of  mixed  English  uid  Sootdi  law.  We  presume  the  btferily  of 
the  pkn  of  Mr  Paton's  wcnrk  was  the  reason  fes  omitting  to  state  the 
import  of  the  English  cases  which  he  cite9  very  copiously  in  snppovl 
ef  his  propositions.  The  absenoe  of  that  featnvei  which  gave  soch  a 
pecnKar  value  to  the  works^  of  the  kte  Professor  Bell^  most  be  re* 
garded  as  a  blemish  in  any  Scotch  treatise  bearmg  upon  mereantfle 
law. 

In  other  respects,  the  eseontion  of  Mr  Paton's  vokikne  is  preify 
aatififactoiy.  Here  and  there  we  notice  a  deficiency  of  jnaucticid 
information  in  matters  rdating  to  mercantile  usage,  snob  as  the 
forms  of  policies  and  the  mode  of  canying  tliirbogfa  hwinuice  trans* 
actions  by  the  intervention  of  brokers,  etc  Bnt  the  law  of  insos^ 
ance,  in  so  far  as  it  is  matter  of  decision^  appears  to  be  carefiilly 
studied'  and  succinctly  statedi 

Before  concluding  we  hope  Mr  Paton  will  pardon  us  feir  enfering 
an  energetic  protest  against  bis  very  disrespected  treatment  of  Messrs 
Shaw  and  Dunlop's  Sepoxts.  It  is  scar6ely  civil  to  oant  tho  refep* 
ence  to  the  number  of  the  volume,  which  Mv  Paton  has  ccmstantly 
done  ;^  but  to  go  the  length  of  actually  mtanamin^  the  seriefl^  i&  very 
inconsiderate  towards  the  repoiters,  berides  injuring  the  utility  of  his 
book  as  a  work  of  reforence.  Mr  Paton  may  have  a  reason  for  using 
the  formula  ^  S.  and  D.'  to  denote  indiscrimhiately  both'  Uie  first 
and  second  series  of  the  Court  of  Session  Beports;-  but  the  recurrence 
of  this  formula,  divorced  ftom  its  natural  conjunction  With  the  num^ 
her  of  tJie  volame  or  series  of  volumes  to  which  it  rtelates,  however 
much  it  may  be  supposed  to  embellish  the-  pages  of  Mr  P^afeon's 
treatise,  is  more  likely  to  mystify  than  toaid  the  practitioner  in  hia 
researches.  Mr  Paton  of  course  may-  plead  the  example  of)  the 
Bistitutionalists,  who,  after  quoting  ftt>m  the  text  of  the  civil  laiw^ 
never  by  any  chance  condescended'  upon  a  numerical  Deference  ta 
the  texts  which  they  so  glibly  cited.  If  they  had<  deile  so,  tfa^ 
reader  might  have  discov«:edthat  ^be  text,  in  nine  cases  out  of  ten^ 
did  not  bear  out  the  doctrine  I  We  hope  Mr  Paton  hak  a  bettor 
reason  for  withholding  the  needed  references ;  and  thai  when  his 

^  For  instances  of  this,  see  the  following  pM;es,  selected  at  random  from  the 
first  four  sheets,  viz.,  pp.  3,  4,  8, 11, 12,  la,  82,  84;  86,  41,  46. 
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motmd  editum  i^^peaie,  which  vr^  ^all  be  ^«d  to  see,  ha  mil  not 
onime  that  every  Ini^er  ^o  nay  have  occasion  to  eonnult  hk  tne- 
M  treatise  haa  attained  sachpiofidency  in  ^  acience  of  ranemonica 
as  to  be  able  to  aolve  at  right  a  question  aomewlMit  akin  to  the 
ftBOMyas  nautieal  problem «  *  Given,  die  Iali(»ide  and  longitude  of  a 
ih^  at  sea  to  find  the  name  of  the  captain  V 
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TlkB  EduesiUm  A7i*-Ameng  the  measuvas  ef  the  present  sasrion 
fdating  to  Scotland,  there  are  few  which  are  spedally  interesting  td 
members  of  the  legal  profession.  Indeed,  die  only  strictly  legal 
measnre  ef  which  intimation  has  been  ^ven,  is  the  Lord  Advocate's 
Bill  tar  the  simplification  of  conveyances  of  moveable  property. 
There  are  other  measnres,  however,  which,  although  belonging  to 
the  class  of  social  rather  than  of  legal  reforms,  deserve  the  attention 
of  the  lawyers,  from  the  manner  in  which  they  propose  to  deal  with 
valuable  pnblic  and  private  intorests* 

The  Education  Bill  is,  unquestionably,  the  most  important  Scotch 
flieasnre  of  the  session*  It  must  be  gratifying  to  the  fMends  of  edu- 
ealaon  in  Scotland,  to  find  that  the  leaders  <^  the  opporing  political 
parties  have  agreed  to  sink  dieir  poUtioal  differences,  and  to  co- 
operate fer  the  attainment  of  an  object  which  has  always  commanded 
«  widespread  interest  in  our  country.  Without  entering  upon  such 
debateable  questions  as  the  expediency  of  Privy  Council  Grants, 
jDid  the  advantages  supposed  to  have  been  secured  by  the  operation 
of  vdigioas  tests,  we  may  assume  as  a  fact,  that  no  system  of  educa- 
tion  combining  those  elements  was  likely  to  have  been  acceptable 
to  the  bidk  of  the  community ;  and  we  think  there  can  be  but  one 
opinion  as  to  the  prudence  and  propriety  of  the  resolution  which  has 
been  taken  by  the  leaders  of  the  Scotch  Conservative  party,  to  ac- 
qniesoe  in  the  principle  of  the  measure  that  has  been  introduced. 
Strict  justice,  perhaps,  would  have  required  that  a  measure  of  edu- 
eataon  professing  to  be  truly  national  and  unsectarian,  should  have 
dealt  with  the  element  of  religion  in  such  a  manner  as  to  include 
wdtbin  its  scope  all  sects  of  profi^ring  Christians.  The  Irish  National 
School  ^stem  affords  an  example  of  the  practical  working  of  a 
fleeolar  system  of  education,  in  combination  with  such  an  amount 
of  menl  and  idigioas  training  as  may  be  conveniently  imparted  at 


200  THE  MONTH. 

school,  exduding  doctrinal  and  controversial  topics.  In  the  public 
schoob  of  our  large  towns,  the  same  system  is  pursued  with  entire 
success ;  and  we  believe  it  would  be  found  on  inquiry,  that  even 
the  most  zealous  supporters  of  what  is  called  a  religious,  as  dis- 
tinguished fipom  a  secular  system  of  education,  might  be  ranked 
among  the  practical  adherents  of  the  opposite  system,  in  so  fiur  that 
they  have  no  scruple  in  sending  their  own  children  to  public  schools, 
where  the  youth  of  all  sects  and  opinions  receive  a  secular  and 
moral  education  without  distinction  of  creed  or  party.  We  cannot 
help  thinking,  that  if  the  nation  could  have  afforded  to  wait  until  the 
sectarian  dissensions  and  asperities  for  which  our  countrymen  are 
lit  present  somewhat  unhappily  distinguished,  were  allayed,  public 
opinion  wonld  ultimately  have  pronounced  in  favour  of  sach  a  com- 
prehensive scheme  as  we  have  indicated.  But  it  was  necessary,  in 
the  meantime,  that  provision  should  be  made  for  the  educational 
requirements  of  the  existing  community.  The  plan  which  is  pro- 
posed, and  which  is  intended,  we  presume,  to  embrace  at  any  rate 
the  whole  of  the  Presbyterian  population  of  Scotland,  although  it 
may  not  be  theoretically  perfect,  has  at  least  the  merit  of  being  on 
a  level  with  the  opinions  of  the  time. 

.  At  the  time  we  write,  the  Lord  Advocate's  Bill  has  not  yet  ap- 
peared in  print ;  but  its  leading  provisions  were  fully  and  clearlj 
explained  by  its  author,  in  moving  the  first  reading  in  the  House 
of  Commons ;  and  the  expressions  of  approval  which  that  speech 
elicited  irom  Mr  Mure  and  Mr  Murray  Dunlop, — ^who  may  be  re- 
garded as  fairly  representing  the  opinions  of  the  Conservative  and 
more  advanced  Liberal  sections  of  the  community, — and  to  whom, 
we  presume,  the  details  of  the  measure  had  been  communicated, 
are  a  sufficient  guarantee,  if  such  were  wanting,  that  the  Bill  has 
been  framed  in  the  interest  of  the  general  community,  and  not  with 
the  object  of  promoting  the  ends  or  consulting  the  conveniences  of 
a  sect.  Th6  withdrawal  of  all  religious  tests  in  connection  with  the 
new  schools,  is  a  concession  to  the  opinions  of  the  time  which  could 
not  have  been  refused  upon  any  decent  pretext ;  and  the  emancipa- 
tion of  those  schools  from  the  control  of  the  Church,  was  probably 
felt  also  to  be  inevitable ;  for  it  is  quite  certain  that  no  new  grant 
of  money  would  now  be  obtained  firom  the  House  of  Commons,  the 
application  of  which  was  to  be  at  the  disposal,  or  subject  to  the 
control  of  any  ecclesiastical  body.  If  it  is  considered  necessary  to 
vest  a  superinteuding*power  in  some  official  body,  a  commission  con^ 
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posed  of  members  of  the  University  Courts  constitutes  perhaps  f» 
fair  a  tribunal  as  could  have  been  selected.  The  only  doubt  is, 
whether  there  be  any  necessity  for  official  supervision.  We  incline 
to  think  that  the  question  of  the  necessity  for  new  schools,  as  well 
as  the  power  of  appointment,  control,  and  dismissal  of  the  teacher% 
might  have  been  very  safely  left  in  the  hands  of  the  heritors  and 
ratepayers  of  the  respective  parishes  and  districts.  The  power 
which  the  Government  would  in  that  case  have  reserved  to  itself^ 
of  withholding  pecuniaiy  aid  from  schools  which  did  not  come  up  ta 
the  standard  of  efficiency,  would,  we  think,  have  afforded,  a  sufficient 
check  upon  maladministration  or  neglect. 

We  are  somewhat  at  a  loss  what  opinion  to  form  as  to  the  visits^ 
torial  powers  proposed  to  be  entrusted  to  the  committees  of  the 
supervising  comnxission,  in  the  matter  of  establishing  new  schools. 
If  it  is  intended  that  the  Commissioners  shall  have  the  power  of 
planting  and  suppressing  schools  wherever  they  please,  without  con- 
suiting  the  wishes  of  the  inhabitants,  it  would  be  necessary  to  make 
provision  for  an  appeal  from  their  decision  in  the  event  of  a  conflict 
between  the  inhabitants  and  the  committee.  An  opinion  is  very 
prevalent,  that  the  University  Commissioners,  whose  tenure  of  office 
expires  this  year,  were  disposed  to  use  their  authority  in  a  some- 
what arbitraiy  fashion.  As  regards  the  personal  merit  and  position 
of  its  members,  no  exception  could,  of  course,  be  taken  to  tiie  con- 
stitution of  the  Commission ;  and  having  regard  to  the  class  from 
which  the  new  School  Commission  is  to  be  selected,  we  cannot 
doubt  that  it  will  be  as  efficient  and  as  much  respected  as  the  body 
to  which  we  have  alluded.  But  it  is  not  fitting  that  the  entire  re- 
gulation of  the  educational  requirements  of  the  country  should  be 
vested  in  an  irresponsible  board,  however  eminent  the  qualifications 
of  its  members.  We  observe  that,  as  regards  the  establishment  of 
new  schools,  it  is  proposed  to  deal  with  the  inhabitants  of  burghs 
and  populous  places  in  a  somewhat  different  manner  from  those  of 
rural  districts.  As  regards  the  former  class  of  districts,  the  Com- 
nussioners  are  to  report  to  the  Sheriff,  who  is  to  call  a  meeting  of 
ratepayers,  and  if  two-thirds  of  the  ratepayers  present  at  the  meet- 
ing and  the  representatives  of  half  the  valuation  of  the  parish, 
object  to  the  establishment  of  a  school,  their  objection  is  to  receive 
effect ;  but  unless  the  proposal  is  vetoed  by  a  majority,  composed  as 
we  have  stated,  the  school  is  to  be  forthwith  established,  and  the 
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espense  to  be  divided  between  the  ratepayers  and  the  Govemmait 
We  can  see  a  reason  for  withholding  the  right  of  veto  firom  the  local 
body  in  rural  districts;  for,  in  these  districts,  the  schoolmastei^s 
salaiy,  in  so  far  as  not  defrayed  by  Government,  is  to  be  paid  by  the 
heritors,  whose  interests  in  that  matter  are  not  exactly  identical 
with  those  of  the  people.  But  the  objections,  in  point  of  constitu- 
tional principle,  to  the  authority  of  an  irresponsible  board  are  serious. 
Some  machinery,  we  trust,  may  yet  be  devised,  which  will  combine 
the  principle  of  self-government  with  the  advantages  of  official 
supervision. 

The  only  other  feature  of  the  scheme  which  seems  to  call  for 
special  notice,  is  the  retention  of  the  system  of  Privy  Council  Grants 
in  connection  with  Episcopalian  and  Boman  Catholic  schools.  If 
the  Presbyterian  community  will  insist  that  the  religious  instruction 
to  be  given  in  the  national  schools  shall  partake  of  a  denominational 
character,  it  is  but  right  that  the  members  of  other  persuaaioiis, 
whose  children  are  thus  excluded  from  the  benefit  of  the  national 
schools,  should  receive  a  separate  subsidy.  But  this,  we  think^ 
should  only  be  sanctioned  as  a  provisional  measure.  We  would 
suggest,  that  the  power  of  making  separate  grants  should  be  con-^ 
ferred  for  a  limited  term  of  years ;  at  the  expiration  of  which  term 
the  subject  would  require  to  be  again  brought  tmder  the  considera- 
tion of  Parliament.  If  this  were  done,  we  have  little  doubt  that  an 
arrangement  would  ultimately  be  effected,  by  means  of  which  the 
children  of  all  persuasions  would  be  enabled  to  share  the  benefit  of 
the  national  school  system  without  any  encroachment  upon  the 
rights  of  conscience. 


VACATION  APPOINTMENTS. 
BOX-DAYS. 

Edinburgh^  25th  February  1862.— The  Lords  appoint  Thursday, 
the  17th  day  of  April,  and  Thursday,  the  1st  day  of  May,  to  be  the 
box-days  in  the  ensuing  vacation. 

(Signed)        DtJN,  M^eill,  LPJ?. 

BILL-CHAMBER  ROTATION  OF  JUDOES. 

Spring  VacaUany  1862. 

Friday,  2l8t  March,  to  Saturday,  29ih  March  1862,  Lord  Mackenzie. 

Monday,  3l0t  March,  to  Saturday,  12th  April,     .  .        Kinloch. 

Monday,  14th  April,  to  Saturday,  26th  April,      .  .        Jerviswoode. 

Monday,  28th  April,  to  Monday,  12th  May,  —  Ormtdale. 
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mGH  COURT  OF  JUSTICIARY. 

The  following  are  the  appointments  for  the  Spring  CircnitS| 
1862  :— 

WEST. 
LOBDS  JuSTICE-ClEEK  AMD  CoWAN. 

Inverary. — ^Tuesday,  15th  ApriL 
iSSttr/tfi^.— Friday,  18th  April. 
Glasgow, — ^Taesday,  22d  April. 

Alezs.  Moncsbiff,  Esq.,  AdvocaU'DqmU, 
Alezamdeb  Stuabt,  Ckrk. 

SOUTH. 
LOBDS  IVORT  AMD  DeAS. 

Dumfries. — ^Tuesday,  8th  April. 
Jedburgh. — Friday,  11th  April. 
Ayr. — Taeeday,  15th  ApriL 

Adam  Giffobd,  Esq.,  AdvocaU'Depute. 
James  Attkem,  Oerk. 

NORTH. 

LOBDS  AbDMILLAM  AMD  NeAVES. 

Pfft&.~Wedne0day,  IGth  ApriL 
Aberdeen. — ^Thuraday,  24th  ApriL 
Inverness. — ^Thuisday,  lat  May. 

A.  B.  Shamd,  Esq.,  Advocate-Depule^ 
W.  H.  Bell,  Clerk. 
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FIRST  DIVISION. 

Woddbop  9.  Maxwell  amd  Others. — Feb.  19. 

Process'— -DeekaxUor  and  Division. 

This  was  an  action  of  declarator  and  division  at  the  instance  of  Wil- 
Bam  Allan  Woddrop  against  Sir  W.  A.  Maxwell  and  others.  The  sub- 
jects sought  to  be  diyided  are  fens  and  feoing-gronnd  at  Little  Co wcaddens 
aid  Proransidey  in  the  yicinity  of  Glasgow.  The  pursuer  and  defenders 
have  hitherto  held  the  said  subjects  as  their  pro  indiviso  property,  in  the 
proportion  of  onerhalf  to  the  pursuer,  and  one-sixth  to  each  of  the  three 
defenders.  The  object  of  the  action  is  to  divide  the  subjects  in  these  pro« 
portions.  The  parties  have,  by  a  minutOi  admitted  that  the  division  is 
practicable,  and  a  remit  was  of  consent  made  to  Mr  Thonus  Binnie, 
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architect,  Glasgow,  to  prepare  a  scheme.  Mr  Binnie  prepared  a  schemey 
making  an  absolute  diirision ;  and,  on  the  suggestion  of  the  defenders,  he 
also  prepared  an  alternative  scheme,  bj  which  one  large  fen,  held  by  the 
Edinburgh  and  Glasgow  Railway  Company,  was  still  to  be  held  joro  indtviso 
by  the  three  defenders.  The  defenders  objected  to  the  first  scheme,  and 
asked  that  the  second  should  be  approved  of.  The  Lord  Ordinary  remit- 
ted of  new  to  Mr  Bmnie  to  report  whether  the  feu  above  mentioned  could 
be  apportioned  absolutely,  'so  as  to  set  apart  one-third  thereof  to  each  of 
the  three  defenders  as  a  portion  of  one-sixth  of  the  subjects  to  which  each 
of  them  is  entitled.'  The  pursuer  reclaimed,  maintaining  that  the  second 
scheme  was  incompetent  under  the  original  remit,  and  that  the  first  scheme 
should  be  approved  of.  He  further  objected  to  the  interlocutor  of  the 
Lord  Ordinary  making  the  second  remit,  on  the  ground  that  that  interlo- 
cutor amounted  to  a  remit  to  Mr  Binnie  to  prepare  an  entirely  new  scheme, 
without  disposing  of  the  first  scheme.  The  Court  were  of  opinion  that, 
as  the  second  remit  was  before  answer,  no  sufficient  ground  had  been 
shown  why  the  interlocutor  making  it  should  be  recalled.  Their  Lord- 
ships therefore  adhered. 

Adv.j  Dukes  v.  Febgusok. — Feb,  19. 
Landlord  and  Tenant — Crop. 

This  was  an  advocation  from  the  Sheriff  of  Kincardineshire.  By  the 
lease  of  the  farm  of  lucbgray,  belonging  to  Sir  J.  S.  Forbes,  which  ex- 
pired at  Martinmas  1861,  the  landlord  or  incoming  tenant  had  the  option 
of  taking  the  whole  or  the  half  of  the  outgoing  crop  on  certain  terms, 
intimation  of  the  intention  of  exercising  such  option  being  given  to  the 
outgoing  tenant  at  least  six  months  before  the  expiration  of  the  lease. 
On  19th  March  1861,  the  advocators,  John  Duke,  sen.,  and  John  Duke, 
jun.,  took  a  lease  of  the  farm,  and,  as  they  allege,  the  same  day  gave 
Ferguson,  the  outgoing  tenant,  notice  that  they  meant  to  exercise  the 
option  of  taking  the  outgoing  crop.  In  July  following,  Ferguson  having 
advertised  the  crop  for  sale,  the  Dukes  applied  for  interdict  against  the  sale. 
A  proof  was  allowed,  and  the  Sheriff-substitute  (Kobertson)  held  it  proved 
that  notice  of  intention  to  take  the  outgoing  crop  had  been  proved,  and 
therefore  granted  the  interdict.  The  Sheriff  (Bell)  recalled  the  interloca- 
tor,  and  refused  the  interdict. 

The  Conrt,  by  a  majority,  recalled  the  Sheriff's  interlocutor,  and  granted 
the  interdict. 

Edmokd  (Lobd  Eintore's  Tbusiee)  v.  Abel's  Exsctttobs. — Feb.  20. 

Interdict — Landlord  and  Tenant 

This  was  an  application  at  the  instance  of  the  landlord  of  the  farm 
of  Burnside,  in  the  parish  of  Kintore,  Aberdeenshire,  for  interdict  against 
the  executors  of  the  late  tenant  of  the  farm,  displenishing  it,  or  *  selling 
the  whole  stocking  and  farm  implements,  and  removing  them  i^om  the  said 
farm.*  The  lease  does  not  expire  till  Whitsunday  1764.  The  Lord 
Ordinary  on  the  Bills  (Ormidale),  on  the  ground  that  the  statements  of 
the  complainer  did  not  set  forth  a  case  calling  for  the  strong  measure  he 
demanded,  refused  the  interdict ;  and  the  Court  adhered. 
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Wood  (Mackintosh's  Trttstee)  v.  MACKDm>sH  akd  Others. — Feb,  20. 

JSequestration  of  Heritable  Estate. 

In  May  last  the  teinds  of  the  lands  in  the  parish  of  Moj  and  Dalarossie 
were  sequestrated  on  the  petition  of  Mr  Mackintosh  of  Oeddes.  Mr 
Mackintosh  of  Holin,  and  his  trustee,  applied  for  recall  of  the  sequestration, 
(m  the  ground  that  he  had  been  for  forty  years  in  possession  of  the  teinds 
of  his  lands  in  the  said  parish,  and  has,  at  least,  a  good  prima  facie  title 
to  them.  The  case  was  fully  debated ;  and  the  Court  recalled  the  seques- 
tration, with  expenses,  on  the  ground  that  sequestration  was  not  aa 
appropriate  remedy  where  the  possession  was  so  long  continued. 

M'CoLL  V,  Simons. — Feb.  21. 

Maritime — Collision, 

On  the  11th  April  1860,  a  collision  took  place  in  the  Channel  between 
the  Cnmbrae  Isles  and  Bute,  between  the  sloop  ^Matilda  M'CoU,'  the  pro- 
perty of  the  pursuer,  and  the  steamer  <  Rebecca,'  the  property  of  the  de- 
fender, the  former  yessel  being  proceeding  up,  and  the  latter  down  the  Clyde. 
A  proof  having  been  allowed,  there  was  a  great  deal  of  conflicting  CTldence. 
The  Sherifif-substitute  (Bell)  decided  in  favour  of  the  pursuer,  finding  the 
defender  liable  to  him  in  the  sum  of  L.236, 196.  The  Sheriff  (Alison),  on 
appeal,  recalled  the  interlocutor,  and  assoilzied  the  defender. 

The  Lord  President  delivered  the  opinion  of  the  Court,  reversing  the 
judgment  of  the  Sheriff,  and  returning  to  that  of  the  Sheriff-substitute. 

Adv,,  Jack  or  Miller  v,  Henderson. — Feb,  21. 

B^Mration — It^vry  to  Person, 

This  was  an  advocation  of  an  action  brought  in  the  Sheriff  Court  at 
Glasgow  by  a  young  girl  named  Mary  Henderson,  against  Mrs  Agnes 
Jack  or  Miller,  grocer  and  farmer  at  Auchinearn,  near  Glasgow,  conclud- 
ing for  damages  on  account  of  the  defender's  cow  having  attacked  and 
severely  injured  the  pursuer.  The  Sheriff-substitute  (Stratheam)  sustained 
the  defence ;  founding  his  jadgment,  so  far  as  the  law  of  the  case  was 
concerned,  on  the  Mosaic  and  Roman  systems  of  jurisprudence,  quoting 
Exod.  xxi.  28,  29  : — ^  If  an  ox  gore  a  man  or  woman  that  they  die,  then 
the  ox  shall  be  surely  stoned,  and  his  flesh  shall  not  be  eaten ;  but  the 
owner  of  the  ox  shall  be  quit.  But  if  the  ox  were  wont  to  push  with  his 
horn  in  time  past,  and  it  hath  been  testified  to  his  owner,  and  he  hath  not 
kept  him  in,  but  that  he  hath  killed  a  man  or  a  woman,  the  ox  shall  be 
stoned  and  his  owner  also  shall  be  put  to  death.'  He  referred  also  to  the 
law  of  England,  and  held  that  the  law  of  Scotland  was  the  same.  The 
Sheriff  (Alison)  reversed  this  judgment. 

The  Court  recalled  the  interlocutor,  and  assoilzied  the  defender,  with 
expenses.  Their  Lordships  intimated  their  expectation  that  expenses 
woidd  not  be  exacted  from  the  pursuer. 

Mbuz  axd  Cobcpant  v.  BiEid. — Feb,  21. 

Sak-^Sufficiency, 

The  pursuers.  Sir  H.  Meux  and  Co.,  brewers,  London,  and  Robertson, 
Thomson,  and  Co.,  their  agents  and  mandatories,  sue  John  Reid,  wine- 
mefthanty  Exchange  Square,  Glasgow,  for  L.89,  ISs.,  for  ten  hogsheads 
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of  export  stoat.  He  refuses  to  pay,  on  the  ground  that  the  stout  famished 
was  not  export  stout,  which  he  ordered,  but  was  too  brisk,  and  burst  his 
bottles,  and  was  in  great  part  lost,  and  quite  unfit  for  exportation  to  a 
warm  climate.  Sheriff-substitute  (Stratheam)  sustained  the  defence,  but 
Sir  A.  Alison  altered,  holding  that  the  stout  became  too  brisk,  after  It 
left  the  pursuers'  premises,  ex  damnofataU^  or  from  its  being  bottled  at  aa 
unseasonable  time ;  and,  at  any  rate,  the  defender  did  not  return  or  reject 
it  soon  enough. 

The  Court  recalled  the  Sheriff's  interlocutor,  and  returned  to  that  of 
the  Sheriff-substitute,  holding  that  the  stout  was  not  export  stout,  and, 
therefore,  not  the  article  ordered  by  the  defender. 

COUSTON  V,  MiLLEB. — Fd>.  27. 

Wri$ — Reduction — Issue. 

This  was  a  reduction  of  a  discharge  of  an  action  on  the  grounds — (1), 
That  the  witnesses  did  not  see  the  pursuer  sign,  nor  hear  him  acknow- 
ledge his  subscription ;  (2),  That  the  deed  was  impetrated  by  fraud  and 
circumvention,  while  the  pursuer  was  in  a  state  of  intoxication ;  and,  (3), 
That  he  signed  it  under  essential  error,  caused  by  the  misrepresentations 
of  the  defender,  to  the  effect  that  the  pursuer's  expenses  would  be  paid, 
while  a  clause  appears  in  the  deed  discharging  the  claim  for  expenses. 
Three  issues,  embracing  each  of  these  three  grounds,  were  proposed  by 
the  pursuer,  and  a^proyed  of  by  the  Lord  Ordinary ;  but  tlie  defender 
objected  and  maintained,  that  there  was  no  matter  on  the  record  for  the 
last  two  issues,  the  only  allegation  being  that  the  pursuer  was  ^  affected 
by  drink,'  '  under  the  influence  of  drink,'  and  in  a  state  of '  partial  inca- 
pacity from  the  use  of  strong  drink.'  The  defnider  further  maintained 
that  the  pursuer  was  not  entitled  to  both  of  these  two  last  issues,  because 
the  essential  error  of  the  one  embraced  the  ground  in  the  other. 

The  Court  were  of  opinion  that  the  pursuer  was  entitled  to  all  the  three 
issues. 

Shaw  r.  The  Parochial  Board  op  the  Baront  Parish  of  Glasgow, 

AND  Others. — Feb.  27- 

PubUc  Officet — ContracU 

This  was  an  action  raised  in  February  1861  by  James  Shaw,  Kelvin- 
haugh  Street,  Olasgow,  to  hare  it  declared  that  he  was  entitled  to  exer- 
cise the  functions  and  to  enjoy  all  the  rights  and  emoluments  of  collector 
of  the  poor-rates  in  the  Barony  parish  of  Glasgow,  in  ?irtue  of  his  elec- 
tion to  that  office  on  the  28th  May  1860,  by  the  Committee  of  Manage- 
ment of  the  said  parish.  The  annual  emoluments  of  the  office  are  aboot 
L.750.  The  Parochial  Board  maintained  that  the  appointment  of  Mr 
Shaw  was  made  during  pleasure  only,  and  that  it  was  terminated  and 
superseded  by  the  appointment  of  another  person,  Mr  Meek,  in  August 
1860.  The  Board  also  contended,  that  it  was  incompetent  for  them  to 
make  a  permanent,  or  even  an  annual,  appointment,  except  in  the  month 
of  August,  when  they  lay  on  their  assessments  for  the  year.  The  Lord 
Ordinary  (Mackenzie)  found  that  the  pursuer's  appointment  as  collector 
was  for  a  year  from  May  1860 ;  that  he  was  entitled  to  exercise  all  the 
functions  and  enjoy  the  emoluments  belonging  to  the  said  office  during 
that  period ;  and  that  he  could  not  be  summarily  removed  from  bis  office 
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daring  that  period  without  cause  assigned.  The  case  haTing  come  before 
the  First  Dirision  on  a  reclaiming  note, 

The  Lord  President, — ^It  was  ruled  that  ShaVs  appointment  was  for  a 
year,  from  May  1860,  and  that  such  appointment  could  competently  be 
made  by  the  Parochial  Board.  Shaw  was,  therefore,  entitled  to  the 
emolaments  of  the  office  for  that  period.  The  Lord  President  did  not 
think  it  necessary  to  express  any  opinion  as  to  whether  Shaw  was  entitled 
to  exercise  the  functions  of  the  office  if  he  had  become  disagreeable  to  the 
Board. 

Adv.i  Dbew  r.  Mackenzie. — FA,  28. 

Libel — Privilege — Inuendo, 

This  was  an  advocation  from  the  Sheriff  of  Lanarkshire  of  an  action  at 
the  mstance  of  Peter  Drew,  merchant  in  Glasgow,  residing  at  Ardencaple 
House,  Row,  Dumbartonshire,  against  Peter  Mackenzie  and  Co.,  printers 
and  publishers  at  36,  Miller  Street,  Glasgow,  of  the  newspaper  called  the 
Glasgow  Otuette,  or  Old  Loyal  Beformer^  GazetUy  Olasgow,  and  Peter 
Mackenzie,  residing  at  No.  19,  Buckingham  Terrace,  Glasgow,  the  only 
known  partner  of  said  concern,  and  editor  and  printer  of  said  newspaper, 
as  sach  partner,  and  as  an  individual.  The  conclusions  of  the  summons 
were  that  the  defenders  ought  to  be  decerned  to  pay  to  the  pursuer  the 
som  of  L.40  sterling,  as  restricted  in  name  of  damages  and  solatium^  for 
tbe  loss  and  injury  sustained  by  the  pursuer  in  consequence  of  the  defend- 
ers having,  in  an  editorial  article,  printed  and  published  by  the  defenders 
on  the  4th  day  of  August  1860,  entitled  '  The  Notable  Case  of  the  Na- 
tional Exchange  Company  of  Glasgow  against  Peter  Drew  and  Mathew 
Bick,'  falsely,  calumniously,  and  iiyuriously  represented  and  held  up  the 
pursuer  to  scorn,  ridicule,  and  contempt  in  the  eyes  of  the  public,  and 
stated  or  insinuated,  falsely,  calumniously,  and  injuriously,  and  in  violation. 
of  the  defenders'  duty  as  public  journalists,  of  and  concerning  the  pursuer 
and  the  above-named  Mathew  Dick,  that  they  '  were  sturdy,  bold,  and 
onbluahing  repudiators;'  meaning  thereby  that  the  pursuer,  inter  cUioSy 
was  guilty  of  gross  dishonesty  and  breach  of  faith  in  his  transactions ; 
also  that  *tbey'  (viz.,  the  pursuer  and  said  Mathew  Dick)  <  acted  like 
thimble-riggers,'  thereby  accusing  the  pursuer  of  being  a  cheat  and 
swindler,  and  guilty  of  criminal  conduct ;  and,  further,  that  the  pursuer 
was  a  person  destitute  of  honour  and  moral  principle,  whereby  the  pursuer 
has  been  greatly  ii^ured  in  his  character,  feelings,  reputation,  and  credit  as 
a  mtf chant ;  and  which  injury  was  aggravated  and  increased  by  the  de- 
fenders' unwarrantable  refosal  to  insert  in  his  said  newspaper  a  statement 
famished  to  him  by  the  pursuer,  in  reply  to  and  in  refutation  of  said 
article. 

The  Sheriff-substitute  assoibsied  the  defenders  f^om  the  conclusions  of 
the  actions ;  but  Sheriff  Alison  altered  and  decerned  for  L.5,  5s.  of 
damages,  on  the  ground  that  the- defenders,  although  not  actuated  by  im- 
proper motives,  had  exceeded  the  bounds  of  moderation  and  fair  criticism. 
To  this  interlocutor  a  majority  of  the  Court  adhered. 

The  Lord  President  dissented,  holding  that  the  conduct  of  Messrs 
Drew  and  Dick,  in  bringing  a  charge  of  fraud  against  gentlemen  of  re- 
spectability and  position,  was  a  legitimate  subject  for  public  discussion  and 
critidsiiL    The  defender's  commentary  was  certainly  somewhat  rough; 


208  DIGEST  OF  DECISIONS  W 

it  was  even  relentless  and  vehement ;  but  it  was  not  what  the  pnrsaer 
represented,  or  what  their  Lordships  were  disposed  to  hold.  The  dream- 
stance  that  the  defender  had  not  published  a  report  of  the  trial  was  cer- 
tainly anfavoorable  to  him^  bat  it  was  not  saflEtcient  to  prevent  him  from 
commenting  on  it.  He  would  be  qnite  entitled  to  criticise  a  book  which 
he  conld  not  engross. 

MDoKALD  r.  Beoo. — March  1. 

Beparation — Slander — Veritas, 

This  was  an  action  of  damages  for  slander  at  the  instance  of  Daiid 
McDonald,  grocer,  Lothian  Street,  Edinbargh,  on  account  of  the  defender, 
John  Begg,  distiller,  Lochuagar,  having,  on  4th  May  1861,  written  a 
letter  in  which  he  said  of  the  pursuer  McDonald,  '  If  he  was  as  well  known 
in  Edinburgh  as  I  know  him,  or  the  people  of  Dunfermline,  he  would  hsTd 
been  kicked  out  of  the  town  long  ago.  He  is  about  one  of  the  worst 
characters  I  ever  knew,  and  I  suppose  his  brother  in  the  Grassmarket  not 
much  better.'  The  defender  proposed  to  take  a  counter-issue  of  justifica- 
tion on  the  ground  of  the  pursuer's  having  been  convicted,  on  25th  March 
1861,  of  a  breach  of  his  certificate,  by  permitting  women  of  notoriously 
bad  fame  to  meet  in  his  premises  in  the  Lawnmarket,  Edinburgh. 

The  Court  were  of  opinion  that  the  counter-issue  could  not  be  granted. 
It  was  not  a  justification  of  the  alleged  slander. 

Eabl  of  Moray  p.  M^Diabmid.— Ifarc4  5. 

Procesi — Teind  Case, 

The  Rer.  H.  M'Diarmid,  minister  of  Callander,  having  obtained  an 
augmentation  of  stipend,  and  an  interim  scheme  of  locality  having  been 
approved  of  by  the  Lord  Ordinary,  the  reclaimer  objected  that  certain 
lands  of  his,  not  teindable,  as  being  forest  lands,  had  been  included,  and 
he  reclaimed  against  the  interim  scheme. 

The  Court  having  considered  minutes  of  debate,  decided  that  a  reclaim- 
ing note  against  an  interm  scheme  of  locality  was  incompetent. 

App.j  Setok  r.  Wink  (Cboll's  Tbustee). — March  6- 

BUl  of  Exchange —  Value — Bankrupky, 

This  was  an  appeal  from  a  delivery  of  the  Sheriff  of  Lanarkshire  upon 
a  daim  lodged  by  the  appellant,  Thomas  H.  Seton,  Qlassford  Street, 
Olasgow,  in  the  sequestration  of  David  Groil,  pawnbroker,  159,  Hobne 
Street,  Glasgow.  The  claim  was  for  L.lOO,  and  was  founded  on  a 
promissory-note  signed  by  the  bankrupt  and  his  wife  in  favour  of  a  Mr 
George  Sim,  who  indorsed  it  without  recourse  to  the  appellant  The 
trustee  refused  to  rank  the  claim,  on  the  ground  that  the  promissory-note 
had  been  granted  and  Indorsed,  without  value,  and  had  in  point  of  fact, 
though  not  ex  fads^  been  granted  after  the  date  of  the  sequestration. 
The  Sheriff  affirmed  the  judgment  of  the  trustee.  Seton  then  appealed  to 
the  Court  of  Session ;  but  their  Lordships  unanimously  refused  the  appeal 

BoE  AND  Others  v.  Anderson  and  Others. — March  7. 

Trust — Charitable  Bequest — Foreiffn  Law. 

The  late  Stephen  Henderson,  a  domiciled  citizen  of  Louisianay  bat  a 
native  of  Dunblane,  who  died  in  1838,  lejft,  among  other  bequests,  the 
following :— *  Two  thousand  dollars  per  annum,  to  be  paid  to  the  poor  of 
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the  town  of  Dunblane,  in  Perthshire,  N.B.,  this  sum  to  be  divided  by  the 
resident  minister  of  the  Presbyterian  Charch,  and  the  two  highest  civil 
officers  in  the  town,  to  be  paid  npon  dne  proof  of  their  acceptance  of  the 
trust,  say  2000  dollars.  Two  thousand  dollars  for  the  erection  of  a  school- 
bouse  in  the  town  of  Dunblane  for  ten  years  only,  and  for  the  purpose  of 
educating  of  the  poor,  this  being  the  place  of  my  birth.'  These  bequests 
were  claimed  by  the  Established  minister  of  the  parish,  and  by  the  Sheriff- 
substitute  and  Sheriff-clerk  depute  of  Perthshire,  residing  and  officiating 
in  Dunblaue.  In  order  to  make  good  this  claim,  the  present  action  was 
instituted  by  them  against  the  executors  and  heir-at-law  of  the  testator, 
who  were  subject  to  the  jurisdiction  of  the  Court  of  Session.  After  a 
lengthened  litigation,  a  case  was  prepared  for  the  opinion  of  Louisiana 
counsel  as  to  the  validity  of  the  bequests  by  the  law  of  the  testator's 
domicile.  The  case  was  submitted  to  Mr  Spofford,  counsellor- at-law, 
Kew  Orleans,  who  returned  an  opinion,  in  which  he  said : — *  If  the  town 
of  Dunblane  constitutes  a  municipal  corporation,  and  if  the  pursuers  are 
its  administrators,  or  entitled  to  any  superintendence  over  the  poor  of  the 
town,  there  can  be  no  doubt  of  the  validity  of  Hhe  bequest  or  bequests. 
.  •  .  But  substitutions  ujidfiiei  comimsaoj  and  the  trusts  of  the  English 
law,  are  prohibited  in  Louisiana.  ...  I  find  no  case  of  a  legacy  to 
such  a  class  of  persons  as  the  poor  of  a  community,  where  an  appointment 
of  trustees  for  them  by  the  testator,  other  than  the  official  administrator 
of  the  corporation  within  which  the  designated  class  of  beneficiaries  dwells 
has  been  held  good.  ...  If,  then,  Dunblane  is  a  corporation,  and 
the  pursuer  can,  in  any  just  sense,  be  styled  administrator  thereof,  the 
legacy  is  valid ;  but  if  Dunblane  is  not  a  corporation,  or  does  not  form 
part  of  a  municipal  corporation,  of  which  the  pursuers  may  be  styled 
adnunistrators,  then  no  statute  of  Louisiana,  and  no  adjudged  case  that 
has  fallen  under  my  observation,  would  enable  the  pursuers  to  stand  in 
judgment  in  the  Courts  of  Louisiana  as  the  recipients  of  this  legacy.  It 
seems  to  me  that  a  legal  bond  between  them  and  the  poor  of  Dunblane 
would  be  wanting.  The  testator  could  not  make  them  the  representatives 
of  the  poor  by  the  mere  force  of  his  will.'  Further  probation  having  been 
renounced  by  the  parties,  the  case  was  to-day  advised. 

A  majority  of  the  Court  were  of  opinion  that  this  question  of  the 
validity  of  the  bequests  must  be  decided  according  to  the  law  of  Louisiana, 
the  testator's  domicile.  That  being  so,  there  coald  be  no  doubt  that 
under  that  law,  as  stated  in  the  opinion  of  the  counsel  before  whom  the 
case  had  been  laid,  the  bequests  claimed  by  the  pursuers  were  invalid. 
The  town  of  Dunblane  was  not  a  municipal  corporation,  the  pursuers 
were  not  its  administrators,  nor  had  any  superintendence  over  the  poor  of 
the  town. 

Lord  Deas  dissented.  He  was  of  opinion  that  the  yalidity  of  the  be- 
quests did  not  fall  to  be  decided  by  the  law  of  Louisiana,  but  by  the  law 
of  Scotland,  where  the  testator  had  realized  his  trust.  By  the  law  of 
Scotland  there  could  be  no  doubt  that  it  was  perfectly  competent  to  con- 
stitute such  a  trust  as  the  present ;  and  he  (Lord  Deas)  was  satisfied  that 
the  pursuers  had  made  out  a  sufficiently  good  title  to  insist  in  the  action, 
and  vindicate  the  rights  of  the  poor  beneficiaries. 

The  Gojoi  dismissed  the  action. 

VOL.  TL—^Q.  UEIV.  AFBIL  1862,  2  D 
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RiCHABDSON  9.  HaT  AND  OtHEBS. — Morch  12. 

Property — Possesdona — Fishing. 

Sir  J.  Richardson  of  Pitfonr  is  proprietor  of  certain  lands  on  the  north 
bank  of  the  river  Taj ;  and  by  the  present  action  he  seeks  to  declare  that 
he  has  a  right  of  salmon-fishiug  in  the  Tay  ex  adver$o  of  his  lands,  and,  in 
particular,  at  the  fishing  stations  called  the  '  Wonder,'  and  the  ^  Isle  of 
Peat,'  in  the  south  channel  of  the  river.  The  action  is  directed  against 
Mr  Balfour  Hay  of  Mugdrnm,  and  his  tenants.  A  long  proof  was  taken, 
and  the  Lord  Ordinary  (Mackenzie)  assoilzied  the  defenders.  Per  Curiam: 
The  pnrsner  here  had  no  express  grant  of  the  salmon-fishings  which  he 
now  claimed.  It  was,  therefore,  necessary  that  he  should  prove  posses- 
sion ;  but  in  that  he  had  entirely  failed.  There  was  no  evidence  that  the 
pursuer  had  ever  possessed  the  fishings  at  these  stations.  It  might  be 
possible  for  the  proprietor  of  lands  on  the  north  of  the  Tay  to  prove  pos- 
session of  fishings  on  the  south  bank  at  the  point  where  the  river  is  several 
miles  broad ;  but  very  distinct  evidence  of  such  possession  would  require 
to  be  produced.    There 'was  certainly  none  such  led  by  the  pursuer. 

M'GlLUVBAT  r.  SOUTEB. — McoTch  12. 

Succession — Clanship. 

In  this  action  of  declarator,  Neil  John  M'Gillivray  of  Dnnnaglass, 
seeks  to  have  it  declared  that  under  the  subsisting  destination  of  the 
lands  of  Faillie  and  others,  no  one  is  entitled  to  succeed  as  heir  to  the 
deceased  John  Lachlan  M'Gillivray,  who  is  not  a  member  of  the  clan  of 
Clan  Chattan.  The  cause  has  been  often  before  the  Court  under  re- 
claiming notes,  minutes,  revised  minutes,  and  additional  minutes,  explana- 
tory of  what  a  clan  is,  and  what  the  Clan  Chattan  is.  Lord  Ordinary 
Ardmillan  decided  against  the  contention  of  the  pursuer ;  and  the  Court 
now  unanimously  adhered. 

Gavin  Craig  v.  Scott. — March  14. 
Reparation — Injury  to  Person, 
The  pursuer  in  the  present  action,  which  comes  by  advocation  from  the 
Sheriff  Court  of  Lanarkshire,  is  a  joiner,  who  was  injured  by  the  fall  of  a 
temporary  scaffold  used  in  taking  down  the  centres  of  a  viaduct,  near 
Coatdyke.  The  defender,  Mr  Scott,  was  his  master,  a  contractor  for 
certain  works  on  the  Monkland  Railway.  Sheriff-substitute  Logie  de- 
cerned against  him  for  L.50,  and  Sheriff  Alison  adhered,  except  as  to 
damages,  which  he  reduced  to  L.49.  The  defender  advocated,  and  main- 
tained—(1)  That  he  was  not  in  fault ;  (2)  that  the  fall  of  the  scaffold 
was  caused  by  the  inspector  of  the  Railway  Company  using  a  lever  and 
bringing  it  down ;  and  (3)  that  it  was  the  fault  of  the  pursuer  himself 
and  of  his  fellow-workmen  rushing  to  one  place  of  the  scaffold ;  or,  at 
least,  of  the  foreman,  who  directed  the  putting  up  of  the  scaffold,  uid 
who  was  a  fellow- workman,  in  the  sense  of  the  English  decision  of  Wig- 
more  V,  Jay.    The  Court  overruled  all  these  pleas,  and  adhered. 

Faiblet  V,  Thoksoks,  Ritchie,  akd  Craig. — March  14. 
Sale — Breach  of  Contract — Delivery. 
This  was  an  action  of  damages  for  breach  of  contract  of  sale,  raised  at 
the  instande  of  W.  and  G.  Fairley,  wholesale  ironmongers  in  Glasgow, 
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against  Thomsons,  Ritchie,  and  Craig,  accoantants  there,  and  Drysdales 
and  Company,  warehoasemen,  Cochrane  Street,  Glasgow,  conclading  for 
L.199,  lis.  8d.  The  circnmstances  of  the  case  were  shortly  these : — 
Cowie,  who  was  a  general  merchant  in  Tillicoultry,  became  bankrupt  in 
Angnst  1857;  Ritchie,  his  trnstee,  sold  his  stock  in  one  lot  to  the  de- 
fenders, Drysdales  and  Company,  who  resold  the  same  to  the  pursuers, 
through  their  factors  or  agents,  the  other  defenders.  The  transaction 
was  completed  on  the  14th  of  October  1857 ;  and  although  in  the 
written  bargain  there  was  no  time  fixed  for  payment  of  the  price  or  de- 
livery of  the' stock,  the  parties  had  the  19th  of  October  in  contemplation 
for  a  settlement.  In  the  meantime,  Cowie  was  in  possession  of  the  pre- 
mises where  the  stock  lay,  and  this  was  known  to  the  pursuers  when  they 
entered  into  the  sale.  On  the  19th  October,  Cowie  refused  to  give  up 
the  keys  of  the  premises,  and  the  defenders  had  to  adopt  judicial  proceed- 
ings against  him  to  obtain  possession.  These  were  resisted  by  Cowie ; 
and  it  was  not  till  the  4th  of  November  that  Drysdales  and  Com- 
pany were  in  a  position  to  offer  delivery  to  the  pursuers.  This  they 
immediately  did ;  but  the  pursuers  then  refused  to  take  delivery  or  pay 
tiie  price,  on  the  ground  there  had  been  a  breach  of  contract  in  not 
giving  delivery  sooner,  whereby  they  had  been  prevented  opening  the  pre- 
mises in  Tillicoultry  for  a  cheap  sale,  which  they  had  advertised  to  begin 
on  22d  October.  They  forthwith  raised  this  action  of  damages  before 
the  Sheriff  of  Lanarkshire,  concluding  against  both  sets  of  defenders  as 
being  jointly  liable.  The  Sheriff  (Alison),  on  appeal,  held  that  there  had 
been  a  breach  of  contract  proved  without  sufficient  justification,  found 
damages  due,  but  modified  the  same  to  L.IO  ;  and  as  there  had  been  a 
tender  of  L,12,  he  found  the  pursuers  liable  in  expenses,  with  the  excep- 
tion of  those  incurred  by  Thomsons,  Ritchie,  and  Company.  To-day, 
the  Court  pronounced  judgment,  adhering  to  the  interlocutor  of  the 
Sheriff  on  the  merits,  but  reversed  it  as  regards  expenses,  and  allowed 
the  defenders  their  whole  expenses. 

SwiNTON  r.  SwiNTON. — March  15. 
Legitimacy— Proof. 

In  this  case  the  question  of  the  pursuer's  legitimacy  having  been  raised 
mddentally,  the  Court  were  of  opinion  that,  with  the  defender's  consent, 
the  matters  of  fact  in  regard  to  the  legitimacy  should  not  be  ascertained 
under  an  issue  sent  to  a  jury,  but  by  a  proof  on  commission  before  the 
Lord  Ordinary  without  a  jury. 

CuiXEN  V,  Sir  William  Johnston. — March  18. 

Process — Jury  Trial — Delay. 

This  was  an  action  at  the  instance  of  Mr  Cullen,  W.S.,  against  Sir 
William  Johnston  and  others,  arising  out  of  the  affairs  of  the  Edinburgh 
and  Qlasgow  Bank.  The  Court,  some  time  ago,  assoilzied  the  other 
defenders,  Mr  Kerr  and  the  representatives  of  Mr  Thomson,  two  for- 
mer managers  of  the  bank ;  and  the  interlocutor  assoilzieing  the  defender 
is  now  under  appeal.  The  issues  against  Sir  WiUiam  Johnston  were 
approved  of  on  16th  February  1861 ;  and  more  than  a  year  having  since 
elapwd.  Sir  William  now  moved  the  Court  to  dismiss  the  action  in  terms 
isi  tiie  4fith  section  of  the  Act  of  Sederunt,  16th  February  1841.  For  Mr 
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Callen,  it  was  maintained  that  the  dependence  of  the  appeal  was  a  reason- 
able gronnd  for  his  delay  in  going  to  trial.  The  Conrt  were  of  opinioa 
that  there  was  not  sufficient  gronnd  for  dismissing  the  action. 


SECOND  DIVISION. 

William  Ikglis  v.  M'Intyre  asd  Mair. — Fdf.  14. 

Beparation — Wrongous  Use  of  Diligence, 

This  is  an  action  of  damages  for  use  of  a  poinding  alleged  to  hare  been 
wrongful,  on  the  gronnd  that  the  debtor  had  tendered  payment  of  the 
debt — viz.,  L.2,  2s.,  and  lOs.  6d.  as  the  dnes  of  extract  'Ihe  case  went 
to  trial,  and  the  jnry  returned  a  special  verdict  finding  that  these  sums 
had  been  tendered,  but  only  on  condition  that  the  extract  decree  should 
be  given  up ;  that  the  clerk  and  messenger  to  whom  the  tender  was  made 
refused  to  give  up  the  extract  except  ou  payment  of  the  expenses  of  the 
charge.  Two  of  the  defenders,  the  creditors,  consented  to  this  verdict 
being  entered  up  against  them,  trusting  to  save  the  costs  on  account  of 
the  smallness  of  the  sum  found  due.  The  third  defender,  Mr  Taylor,  the 
law-agent,  maintained  that  the  verdict  should  be  entered  up  as  a  verdict 
for  him  as  defender.  The  Conrt  were  of  opinion  that  the  tender  made  by 
the  pursuer  was  not  a  proper  tender,  in  respect  that  he  was  not  entitled 
to  adject  the  condition  that  the  extract  decree  should  be  delivered  up  to 
him.  The  extract  decree  was  not,  in  the  proper  sense,  a  document  of 
debt  like  a  bill,  which  the  defender  had  any  interest  to  obtain  possession 
of  in  return  for  payment.  It  was  not  a  principal  document  of  debt,  bat 
rather  a  certificate,  that  a  decree  existed.  It  was  useless  to  the  debtor, 
and  he  suffered  no  disadvantage  from  its  remaining  in  the  hands  of  the 
creditor.  The  Court,  on  the  other  hand,  were  all  agreed  that  the  debtor 
was  not  bound  to  tender  the  expenses  of  the  charge  or  any  other  snm, 
beyond  what  was  included  in  the  charge.  For  these  expenses,  separate 
action  must  be'  raised  by  the  creditor,  and  the  creditor  had  an  interest  to 
retain  the  extract  decree,  as  it  might  be  useful  evidence  in  that  action  that 
such  expense  had  been  incurred.  The  verdict  was  therefore  entered  np 
for  the  defender,  with  expenses. 

Susp,y  ScoDLLEB  v.  M'Lauchlak. — Feb.  25. 

Justice  of  Peace — Pawnbrokers  Act 

The  respondent  pledged  several  yards  of  merino  with  the  complainer, 
who  is  a  pawnbroker  in  Glasgow.  This  merino  was  taken  possession  of 
by  the  police.  Subsequently,  the  respondent  gave  up  the  pawn-ticket, 
with  the  sum  advanced,  and  interest,  to  the  complainer,  and  claimed  de- 
livery of  the  merino.  Delivery  not  being  made,  she  presented  a  petition 
to  the  Justices  of  Lanarkshire,  under  the  14th  section  of  the  Pawnbrokers 
Act  (39  and  40  George  III.,  cap.  99),  for  an  order  on  the  pawnbroker  to 
deliver  the  goods,  or  to  find  him  liable  in  the  value.  The  Justices 
ordained  the  suspender  to  make  payment  of  the  whole  of  the  goods,  with 
expenses.  The  complainer  suspends,  inter  aUa,  on  the  ground  that  the 
Justices,  in  pronouncing  this  judgment,  have  not  adhered  to  the  terms  of 
the  statute.  The  14th  section  provides,  that  in  case  a  pawnbroker  shall 
refuse  to  deliver  up  the  goods  pawned,  the  Justices  shall  direct  the  goods 
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to  be  delivered  np,  and  if  the  pawnbroker  *  shall  neglect  or  refuse  to' 
deliver  ap,  or  make  satisfaction  for  the  goods,'  the  Justices  are  antho- 
rized  to  commit  the  person  ^  so  refasing  to  deliver  ap  and  make  satisfac- 
tion for  the  same'  to  prison,  'until  he  shall  deliver  up  the  goods,'  'or 
make  snch  satisfaction  or  compensation  as  such  Justice  or  Justices  shall 
adjadge  reasonable  for  the  value  thereof.'  The  Lord  Ordinary  (Ormidale) 
passed  the  note  on  the  ground  of  the  Justices'  decisions  not  being  conform 
to  the  14th  section ;  but  the  Court  recalled  that  judgment,  and  remitted 
to  the  Lord  Ordinary  to  hear  parties  on  the  other  grounds  of  suspension. 

MoBisoN  AND  Others  v.  McLean's  Trustees. — Feb.  27. 
New  Trial — Reduction — Expemea. 

The  pursuers  in  this  case  brought  an  action  for  the  purpose  of  reducing 
the  trust  settlements  of  the  late  Colonel  M'Lean,  on  the  grounds  of — 
1.  insanity ;  2.  facility  and  circumvention ;  3.  imperfect  execution.  The 
case  went  to  trial  before  a  jury,  and  a  verdict  was  returned  in  favour  of 
the  pursuers  on  all  of  these  points.  The  defenders  moved  for  a  new  trial, 
on  tiie  ground  that  the  verdict  was  against  evidence. 

Lord  Cowan  delivered  the  judgment  of  the  Court,  granting  a  new  trial, 
on  the  ground  that  the  verdict  was  against  the  evidence  on  all  the  three 
questions  submitted  to  the  jury  in  the  issues.  The  pursuer  contended 
that  the  expenses  of  the  former  trial  should  be  allowed  to  him.  The  de- 
fender opposed  this. 

The  Lord  Justice*Clerk :  In  the  special  circumstances  of  this  case,  we 
think  the  pursuers  should  have  the  expenses  of  the  former  trial ;  but  we 
do  not  recognise  any  general  rule  requiring  us  to  do  so. 

Su8p,<t  LuNDiE  t?.  Buchanan. — Feh  27. 

Pawnbrokers  Act — Forfeiture. 

On  12th  August  1858,  Mary  Buchanan  pledged  with  the  suspender, 
who  is  a  licensed  pawnbroker  in  Glasgow,  a  China  or  Canton  crape  shawl 
for  a  loan  or  advance  of  8s.  6d.  By  the  17th  section  of  the  Pawnbrokers 
Act,  it  is  provided  that  goods  pawned  shall  be  deemed  forfeited,  and  may 
be  sold,  at  the  expiry  of  a  year  from  the  date  of  pawning.  By  the  19th 
section,  the  pawner  of  the  goods  may  at  any  time,  before  the  expiry  of  the 
year,  give  notice  to  the  pawnbroker  not  to  sell  the  goods  for  three  months 
after  the  expiry  of  the  year.  By  the  14th  section,  if  the  pawner,  within 
the  year  or  the  extended  period  of  fifteen  months,  shall  tender  the  prin- 
cipal money  borrowed  and  profits  thereon,  and  the  pawnee  shall  there- 
upon, without  showing  reasonable  cause,  refuse  to  deliver  up  the  goods  so 
pawned,  the  Justices  are  empowered,  on  complaint  to  them,  to  order  the 
goods  to  be  delivered  up.  Before  the  expiry  of  a  year  from  the  date  of 
pawning  the  shawl,  Mary  Buchanan  gave  notice  to  the  suspender  not  to 
sell  it  for  the  period  of  three  months  from  the  end  of  the  year.  She  did 
not,  however,  require  the  shawl  to  be  delivered  up  to  her,  and  make  the 
Btatutorj  tender  of  the  money  advanced  and  profits  within  the  fifteen 
months,  which  expired  on  the  13th  November  1859.  On  18th  November 
she  offered  to  redeem  the  shawl,  and  required  the  suspender  to  return  it ; 
bol  he  refused  to  do  so,  on  the  ground  that  it  had  become  forfeited.  A 
oomplaint  was  made  to  the  Justices  of  Lanarkshire,  who  ordained  Lundie 
to  cMiver  np  the  shawl,  or  make  payment  of  L.l,  lOs.  as  its  value. 
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Lnndie  having  brought  a  gospeiisioD  of  this  jadgmoit,  the  Lord  Ordi- 
narj  (Mackenzie)  found  in  point  of  law  that,  as  the  shawl  was  pawned  for 
a  sum  nnder  ten  shillings,  and  was  not  redeemed  by  the  respondent  within 
the  statutory  period  of  fifte^  months  from  the  time  when  it  was  pawned, 
it  was  forfeited,  and  became  the  absolnte  property  of  the  suspender  under 
the  said  Act ;  that  he  was  not  bound  to  restore  it  to  the  respondent,  or  to 
account  to  her  for  its  value,  or  even  for  any  surplus  which  might  arise  in 
the  event  of  a  sale,  after  satisfying  the  principal  sum  advanced  and 
interest  thereon ;  and  therefore  suspended  the  sentence.  Mary  Buchanan 
having  reclaimed,  the  Court  recalled  the  Lord  Ordinary's  interlocutor ; 
but  sustained  the  suspension  on  the  ground  that  the  Justices  had  no 
Jurisdiction  to  entertain  the  complaint  under  the  14th  section,  in  respect 
that  Mary  Buchanan  had  not  required  the  suspender  to  deUver  up  the 
shawl  and  made  the  statutory  tender  of  the  advanced  money  and  profits 
within  the  period  of  fifteen  months. 

Duke  op  Atholb  v.  M'Ihrot. — Feb.  28. 

Property — Deer  StaOdng. 

The  present  action  was  brought  by  the  Duke  of  Athole,  the  proprietor 
of  the  Forest  of  Athole,  against  Mr  M^Inroy,  the  proprietor  of  the  lands 
of  Lude,  which  lie  in  the  vicinity  of  the  forest,  for  the  purpose  of  having 
it  declared— (1)  that  the  defender  is  not  entitled  to  kill  deer  on  the  lands 
of  Lude ;  (2)  that  the  pursuer  is  entitled  to  go  upon  the  said  lands  for 
the  purpose  of  killing  deer  thereon,  or  at  least  for  the  purpose  of  driving 
back  from  the  said  lands  any  deer  which  may  stray  from  the  forest ;  and 
(3)  that,  at  all.events,  the  pursuer  is  entitled  to  go  upon  that  part  of  the 
defender's  lands  immediately  adjacent  to  the  forest,  in  order  to  drive 
back  any  deer  that  may  stray  from  the  forest.  The  Lord  Ordinary 
(Mackenzie)  decided  in  favour  of  the  defender,  and  the  Court  adhered. 
Per  Curiam :  The  pursuer  had  contended  that^  as  a  keeper  of  a  Boyal 
forest,  he  was  entitled  to  take  all  means  to  preserve  the  Royal  deer 
wherever  they  might  be  found.  This  claim  was  without  foundation  in 
law.  If  it  could  be  said  that  a  deer  was  a  Royal  beast,  or  that  deer- 
killing  was  inter  regaUoy  there  might  be  some  ground  for  the  claim  of  the 
noble  Duke ;  but  Lord  Stair  was  the  only  authority  who  had  suggested 
the  idea  that  deer-killing  was  inter  regaUa.  In  one  passage  he  ha^  said 
that  proprietors  might  drive  the  deer  off  their  lands,  but  might  not  kill 
them.  Stair  was  entirely  unsupported,  either  by  statute  or  authority. 
The  right  to  kill  deer  upon  his  own  lands  belonged  to  every  proprietor. 

Harkks  v.  Mowat.«— iforcA  1. 

Bqxtration — SUmder —  Veritas, 

This  is  an  action  of  damages  in  which  the  pursuers  conclude  that  the 
defender  should  be  ordained  *  to  make  payment  to  each  of  the  pursuers  of 
the  sum  of  L.300,  as  the  damages  and  solatium  due/  The  damages  are 
for  slander  against  both  pursuers,  in  respect  of  the  defenders  having  on 
one  occasion  stated  that  they  were  ^  robbing,  swindling  rascals,'  and  hav* 
ing  on  another  occasion  made  a  charge  of  horse-stealing  against  them  to 
the  Fiscal  The  defender  pleaded,  in  justification^  that  the  pursuers  had 
sold  a  horse  g^ven  to  them  in  loan  by  him,  and  proposed  a  counter-issae 
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to  that  effect.     The  Lord  Ordinary  (ArdmiUan)  haying  reported  the 
issaes  for  adjustment, 

The  Conrt  disallowed  the  connter-issae,  in  respect  that  there  was  no 
sufficient  justification  stated  on  record.  The  pursuers  having  proposed 
to  combine  their  claims  of  damage  in  the  same  issues,  the  Court  raised  the 
question  of  the  competency  of  granting  issues  in  the  state  of  the  summons 
and  record,  and  of  the  form  in  which  issues  should  be  framed ;  and  de- 
cided that  the  pursuers  were  entitled  to  issues,  but  that  separate  issues 
most  be  taken  by  each. 

Pet,  Tubneb's  Tbustees  fob  ai7thobit7  to  Rekoxtnce  Leases. — 

March  1. 

Trust — Nobile  Offichmu 

This  is  a  petition  by  tutors-nominate  for  authority  to  renounce  certain 
leases  to  which  the  pupil  succeeded  under  his  father's  trust  settlement. 
The  leases  contain  onerous  obligations  on  the  tenant  as  to  the  improve- 
ment of  the  lands,  which  would  require  a  large  outlay.  The  petitioners 
stated  that  they  had  not  sufficient  funds  to  enable  them  to  carry  on  the 
leases,  and  that,  even  if  they  had  funds  available,  it  would  be  detrimental 
to  the  pupil's  interests  to  carry  on  the  leases,  and  that  the  landlord  was 
willing  to  accept  a  renunciation.  The  Court  remitted  to  Mr  Dickson,  of 
Saaghton  Mains,  to  inquire  as  to  the  effect  of  the  proposed  renunciation 
on  the  interests  of  the  pupil-heir,  and  he  reported  that  it  would  be  de- 
cidedly more  beneficial  for  the  interest  of  the  pupil  that  the  tutor  should 
renounce,  and  that  the  condition  of  the  leases  would  require  a  larger  sum 
to  be  outlaid  than  the  pupil  possessed.    Thereafter 

The  Court  granted  the  authority  craved,  on  the  ground  that,  as  the 
pnpil  had  not  sufficient  funds  to  carry  on  the  leases,  it  was  absolutely 
necessary  to  renounce  them. 

MeIKLE  Aia>0TH£B8,  OwiTEBS  OF  THE  <St  ElHO,'  V,  SnEDDOKS. — McOTch  4. 

Rqtaratum — Wrongous  use  of  Diligencs, 

This  was  an  action  of  damages  and  repetition,  at  the  instance  of  the 
owners  of  the  steamship  '  St  Elmo,'  under  the  following  circumstances  :-^ 
In  1859,  when  the  ship  was  under  charter  to  Zelling  and  Hignard  of 
Nantes,  the  captun  bought  a  cargo  of  coals  from  the  defenders  to  ship 
to  France.  Subsequently  the  vessel  returned  to  this  country,  and  while 
lying  in  the  harbour  of  Ayr  was  arrested  by  the  defenders  for  L.32  odds, 
being  ao  alleged  balance  of  the  price  of  coals,  upon  a  summons  against 
Captain  Boarder  '  as  representing  the  owners.'  In  order  to  get  the  ship 
free  to  pursue  her  voyage,  the  pursuers  paid  under  protest.  This  action 
was  raised  for  L.500  damages,  and  repetition  of  the  amount  paid  under 
protest.  The  defenders  objected  to  any  issue  being  granted — (1)  because 
no  loss  had  been  suffered  by  the  pursuers,  as  the  detention  only  injured 
the  charterers ;  (2)  it  was  a  proper  use  of  diligence  in  the  circumstances. 

The  jadges  concurred  in  holding  that,  as  the  pursuers  had  averred  that 
the  warrant  was  illegal,  and  that  damage  had  followed  from  the  illegal 
arrestment,  he  was  entitled  to  an  issue.  The  amount  of  the  damage  was 
entirely  %  question  for  the  jury.  The  following  issue  was  approved  of  :— 
*  Whether,  on  or  about  2d  August  1859,  the  defenders  wrongously 
arrMed  the  said  screw-propeller  steamship  or  vessel  called  the  *  St  Elmo/ 
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of  Glasgow,  the  propeit  j  of  the  porsaers,  while  lying  in  the  hftrbonr  of 
Ajr,  without  a  legid  warrant — ^to  the  loss,  injoiy,  and  damage  of  tha 
pursuers  T' 

Iksfector  of  Kilwinkiko  v.  Inspector  op  Monkton. — Mcanch  7. 

The  present  action  was  brought  in  the  Sheriff  Conrt  of  Ayrshire  by 
the  Inspector  of  Poor  of  Kilwinning,  to  recoyer  sums  expended  by  him  on 
account  of  Charlotte  Donaldson,  a  lunatic,  from  the  Inspector  of  Monkton, 
the  parish  of  her  birth.  The  lunatic  is  the  wife  of  James  Donaldson,  a 
labourer,  who  had  resided  with  her  in  the  parish  of  Kilwinning  from 
Martinmas  1855  till  August  1859,  when  she  was  removed  to  an  asylom. 
Donaldson  is  a  native  of  Ireland,  and  has  never  acquired  a  settlement  ia 
Scotland,  though  he  has  resided  in  it  for  several  years. 

The  defence  was,  that  the  lunatic,  being  a  married  woman,  had  no  set- 
tlement but  that  of  her  husband ;  and  the  defender  maintained  that  the 
fact  of  the  husband  not  having  a  settlement  in  Scotland  did  not  affect  the 
question.  The  Sheriff-substitute  and  Sheriff  both  sustained  the  defence. 
The  pursuer  advocated ;  and  this  Division  ordered  cases  to  be  laid  before 
all  the  judges.  The  consulted  judges  were  ^11  of  opinion  that,  in  reference 
to  the  present  case,  the  defence  was  well  founded. 

At  advising,  the  Lord  Justice-Clerk  said  that  he  agreed  with  the  con- 
sulted judges  in  holding  that  the  wife  had  no  settlement  apart  from  her 
husband.  He  could  not,  however,  reconcile  this  opinion  with  the  decisioa 
in  the  case  of  Hcu/  v.  Skene,  which  proceeded  on  grounds  which  applied 
equally  to  the  present  case.  He  agreed  with  Lord  Moncreiff,  who  was 
in  the  minority  in  that  case. 

Stirling's  Trustees  r.  Sir  Samuel  Home  STiRLmG. — March  7. 

Entail — Improvement  Debt — Res  JudkaUu 

The  present  action  is  brought  by  the  late  Sir  Samuel  Stirling's  trustees 
against  his  heir  of  entail,  for  payment  of  certain  improvement  debts.  The 
pursuers  found  on  two  decrees  of  declarator  in  1835,  alleged  by  them  to 
constitute  improvement  debts  under  the  Act  10  Geo.  HI.,  cap.  51,  and 
contend  that,  by  virtue  of  the  26th  section  of  the  statute,  these  decrees 
not  having  been  appealed  within  twelve  months  are  now  final.  The  de* 
fender  objected  that  preliminary  notice  of  intention  to  make  the  improve* 
ments  had  not  been  lodged  with  the  Sheriff-Clerk  in  terms  of  the  statute ; 
that  the  decrees  bore  on  their  face  that  the  accounts  and  vouchers  of  the 
sums  spent,  lodged  with  the  Sheriff-Clerk,  were  under  the  hands  of  the 
pursuers.  Sir  Samuel  Stirling's  trustees,  and  not  subscribed  by  the  pro* 
prietor  liimself,  as  required  by  the  12th  section  of  the  statute.  3.  That 
both  the  decrees  bore  that  the  sums  contained  in  them  had  been  in  part 
expended  in  '  repairing  farm-houses  and  offices  on  the  unentailed  estate,' 
— a  disbursement  not  authorized  by  the  Act  as  a  charge  upon  the  estate. 

The  Lord  Ordinary  (Einloch),  while  holding  that  the  decrees  were  pro* 
tected  by  the  clause  of  finality  against  all  extrinsic  objections,  found  that 
they  were  ex  facie  at  variance  with  the  Act,  in  respect  of  the  objectioois 
stated,  which  he  sustained. 

The  Court  recalled  the  Lord  Ordinary's  interlocutor,  and  found  that 
the  first  and  second  objections  were  not  so  established  by  the  terms  of  the 
decree  as  to  be  fatal  to  it ;  and  with  reference  to  the  thvrd  objection,  that 
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the  iraproTomefit  ctebts  sought  to  be  recorered  appeared  ex  fade  of  the 
decree  to  be  composed  in  part  of  sums  esLpended  in  repairing  farm-honses 
and  offices  on  the  entailed  estate^  and  that  sums  so  expended  were  not» 
vithin  the  meaning  of  the  statute,  such  a  debt  as  could  to  any  extent 
form  a  charge  on  the  entailed  estate.  Parties  were  appointed  to  be  heard 
on  the  question  whether  the  sums  so  expended  could  be  distinguished,  and 
the  decree  made  effectual  for  the  balance. 

MiLLiQANS  V.  Walkbb. — MoTch  7. 
Svcce88ion'-~'Taaturmfy» 

The  deceased  George  Walker  was,  at  the  time  of  his  death,  on  lOtii 
January  1829,  tenant  of  the  farm  of  Cairn  of  Enrick,  and  possessed  crop 
and  stocking  and  farm  implements,  and  household  famiture  to  a  consider-* 
able  amount,  besides  money  in  bank.  The  defender's  sons  carried  on  the 
farm  after  his  death,  and  intromttted  with  and  took  possession  of  the  crop 
and  stocking,  farm  implements  and  household  furniture.  The  sum  of 
money  in  bank  belonging  to  his  estate  was  divided  among  six  of  his  chil- 
dren, one  of  whom,  a  daughter,  the  pursuers  represent.  They  sue  in  ibl» 
action  of  count  and  reckoning  for  her  share  of  her  father's  estate. 

The  defenders  pled,  inier  edioj  that  the  claim  had  been  extinguished  by 
tadtumity,  and  in  the  accounting  claimed  among  other  deductions  a  sum 
as  recompense  for  services  rendered  on  the  farm  during  their  father's  life- 
time, llie  Lord  Ordinary  (Kinloch)  held  that  hipse  of  time  would  not 
by  itself  presume  settlement.  There  must  be  circumstances,  varying  it 
may  be  in  every  case,  which  fairly,  and  in  a  sound  practical  view,  infer  a 
settlement  having  been  come  to ;  otherwise,  the  legal  right  must  be  held 
still  to  subsist.  Here  it  was  distinctly  proved  that  no  settlement  ever 
took  place.  The  judgment  being  reclaimed  against,  the  Court  altered 
and  remitted. 

CousiK  Ain>  OiHEBS  v.  Gkmmel. — JSIaiiA  8. 
Proof  of  Tenor — Clauee, 

TUs  was  an  actibn  btought  for  the  purpose  of  proving  the  tenor  of  an 
eld  deed  of  conveyance,  which  was  produced  in  a  very  dilapidated  con- 
dition. The  tenor  of  the  whole  deed  was  proved,  witn  the  exception  of 
the  clauae  of  warrandice. 

I'he  Court  held  that  they  could  not  supply  that  clause,  and  the  case 
was  continued,  to  allow  the  pursuer  to  restrict  the  libel. 

Mackenzie  v,  Macezkzie. — March  11. 

jEtUaU — VaUdify — Irritant  Clause* 

The  present  action  was  brought  by  Sir  Kenneth  Smith  Mackenzie, 
hdr  of  entail  in  possession  of  the  lands  of  Qairlocb,  to  have  it  declared 
that  the  entail  of  said  lands  was  invalid.  The  ground  on  which  the 
action  was  laid  was,  that  while  the  supposed  deeds  of  entail  contain  a 
prohibition  against  a  variety  of  acts,  including  sales,  there  was,  in  the 
irritant  and  resolutive  clauses,  a  general  decUiration,  followed  by  a  par- 
ticular enumeration  of  the  prohibited  acts,  without  spedfying  sales ;  and 
therefore  that  the  entail  was  void,  not  only  as  regards  sales,  but  in  every 
oOisr  iwpeet,  in  tenna  of  the  1 1th  and  12th  Vict.,  eap.  86.    The  Lord 
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Ordinary  (Ormidale)  held  that  there  was  do  distinction  In  principle  be- 
tween the  present  case  and  the  Balliliesk  case  (Rennie  r.  Hame^  Mardi 
13,  1838),  decided  bj  the  House  of  Lords ;  and  in  conformity  with  that 
decision  gave  judgment  in  favonr  of  the  pursuer,  setting  aside  the  entaiL 
The  defenders  having  reclaimed,  the  Court  adhered. 

M.  P.,  Malthan's  Factob  v.  Mbs  Cook  and  Othebs. — March  14. 

Presumption  of  Life — Succession. 

This  action  was  brought  for  the  purpose  of  determining  who  were  the 
parties  entitled  to  the  succession  of  WilUam  Maltman,  who  died  at  Elie  ia 
1854.  The  question  arose  whether  his  brother  Gavin  survived  him,  and 
was  still  in  life,  and  every  endeavour  to  discover  Gavin  was  made,  by 
advertisement  and  otherwise,  without  result.  Mrs  Cook  (one  of  the 
claimants)  having  averred  that  he  was  dead,  a  commission  was  granted  to 
Mr  Abercromby  Dick,  advocate,  to  proceed  to  America  and  take  proof. 
It  appeared  that  Gavin  Maltman  was  bom  in  Scotland  in  1792 ;  that  he- 
went  abroad  when  young,  and  had  resided  in  various  colonies — ^in  Jamaica 
in  1828;  in  Halifax,  Nova  Scotia,  in  1831 ;  in  Yarmouth,  Nova  Scotia, 
in  1831 ;  in  Prince  Edward's  Island  in  1846 ;  and  in  Pngwash,  Nova- 
Scotia,  in  1848.  He  was  about  fifty-seven  when  last  seen  by  any  of  the 
witnesses  relied  on,  and  that  was  in  1849 ;  the  case  attempteid  to  be 
made  on  the  proof  was,  not  that  Gavin  Maltman  had  been  proved  to  have 
died  at  any  specified  time  or  place,  or  had  been  proved  to  be  actualij 
dead,  though  the  time  and  place  of  death  might  be  unknown,  but  that, 
looking  to  the  circumstances  deponed  to  by  the  witnesses  in  Nova  Scotia, 
to  the  proved  age,  intelligence,  habits,  and  health  of  Gavin  Maltman  In 
1848  and  1849,  to  the  sudden  and  entire  cessation  of  his  correspondence, 
and  to  the  persevering  and  extensive  system  of  advertisements  adopted 
by  the  claimants,  the  presumption  in  favour  of  life  had  been  overcome, 
and  it  must  now  be  assumed  that  he  had  died  since  1849  and  prior  to 
March  1854  (when  his  brother  William  died),  or,  at  all  events,  that  he  is 
now  dead. 

The  Lord  Ordinary  (Ardmillan)  having  considered  the  proof,  found 
that  no  satisfactory  evidence  of  the  death  of  Gavin  Maltman  had  been 
adduced,  and  that  the  presumption  in  favour  of  his  life  had  not  been  over- 
come, and  therefore  superseded  further  consideration  of  the  claims  inUie- 
competition.    The  Court  adhered. 

Pet.j  Geddes. — March  14. 

Process — Recall  of  Inhibition. 

This  was  a  petition  by  William  Geddes  of  Highfield,  near  Tain,  for 
recall  of  an  inhibition  which  had  been  used  against  him,  proceeding  on 
the  dependence  of  a  summons  at  the  instance  of  his  wife.  The  summons 
concluded  to  have  it  found  and  declared  that  the  petitioner  was  not  en- 
titled to  sell  or  alienate  any  part  of  the  heritable  property  disponed  in 
liferent,  to  the  pursuer,  by  a  deed  dated  6th  January  1859,  without  her 
consent;  and  also  concluding  to  have  the  petitioner,  Mr  Henry  Tod, 
W.S.,  the  custodier  of  the  deed,  ordained  to  register  it  in  the  Raster  of 
Teinds,  and  in  the  General  or  Particular  Register  of  Sasines,  in  terms  of 
the  clause  of  registration  therein  contained.  The  petitioner  averred,  that 
the  said  deed  was  of  a  testamentary  character,  was  revocable  by  him,  and 
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had  been  revoked.  The  respondent  arerred  that  in  December  it  had 
come  to  her  knowledge  that  the  petitioner  had  been  making  attempts  to 
Bell  bis  property  ofHighfield,  concealing  from  intending  purchasers  the  fact 
of  his  having  alreadj  disposed  of  it  in  his  post-nnptial  settlement,  being 
the  deed  in  qnestioD.  The  defences  in  the  action  admitted  that  it  was  the 
defender's  purpose  to  raise  money  on  his  property  and  return  to  Australia. 
The  Court,  by  a  majority,  held  that,  as  the  deed  was  peculiar,  the  wife 
was  entitled  to  have  the  protection  of  the  inhibition,  to  prevent  alienation, 
until  the  nature  of  her  rights  was  ascertained. 

Addie  r.  Young. — March  15. 

Landlord  and  Tenant — Removing. 

The  present  action  was  brought  by  Robert  Addie  of  View  Park,  in  the 
Sheriff  Court  of  Lanarkshire,  against  John  Young,  a  tenant  of  two  parks 
belonging  to  the  pursuer,  for  the  purpose  of  having  him  decerned  to  re- 
move therefrom  at  Martinmas  1861.  The  defence  was,  that  the  parks 
had  been  let  to  the  defender  for  seven  years,  from  Whitsunday  1855,  in 
terms  of  a  missive  of  lease  produced,  and  that  therefore  he  was  not 
bound  to  remove  till  Whitsunday  1862.  The  Sheriff-substitute  and 
Sheriff  sustained  the  defence.  The  pursuer  advocated;  and  the  case 
having  come  before  this  Division,  the  pursuer  pleaded  that,  as  landlord, 
he  was  entitled  to  access  to  the  arable  ground  at  Martinmas,  to  prepare 
it  bit  next  crop.    The  Court  adhered  to  the  Sheriff's  judgment.     ** 

Cessioy  Shileto. — March  20. 
Bankruptcy — Forum  competens. 

The  pursuer  applied  for  the  benefit  of  cessio.  He  designed  himself  a 
comBHssioii  agent,  and  dealer  in  London  and  Edinburgh,  and  it  was  stated 
that  he  had  carried  on  business  in  London  for  a  number  of  years,  and 
was  in  the  habit  also  of  transacting  business  in  Edinburgh,  where  he  was 
now  domiciled.  He  came  to  Edinburgh  in  the  month  of  December  last, 
and,  after  a  residence  of  forty  days,  raised  the  present  process.  From 
the  state  of  affairs  g^ven  in  by  the  pursuer,  it  appeared  that  his  liabilities 
amounted  to  about  L.2000,  and  that  his  assets  were  L.423.  Of  the 
LJ200Q  of  debts,  it  was  stated  that  the  creditors  held  securities  to  the 
extent  of  about  L.1300,  and  that  of  the  assets  only  L.43  was  now  avail- 
able, the  rest  having  been  lost  to  the  pursuer,  in  consequence  of  the  bank- 
ruptcy of  one  of  his  debtors.  All  the  creditors  resided  in  England,  and 
the  pnrsaer  had  no  property  whatever  in  Scotland.  He  had  granted  a 
bill  on  3d  December  1861,  for  L.12,  10s.,  to  one  of  his  English  creditors, 
and  he  was  charged  to  make  payment.  On  the  expiry  of  the  charge  a 
fiat  was  obtained,  but  it  was  not  put  in  force. 

The  Court,  in  the  circumstances,  held  that,  as  there  was  no  reason 
stated  why  the  pursuer  did  not  apply  to  the  Insolvent  Court  in  England, 
where  all  his  creditors  resided,  and  all  his  property  was  situated,  the 
action  should  be  dismissed. 

M.  P.,  Ptfe's  Trustees. — March  20. 

Tru8t — Asngnatum — BiU  of  Exchange, 

The  fund  m  medio  in  this  multiplepoinding  is  a  sum  of  three  thousand 
pounds,  left  by  a  testator  to  his  daughter  in  liferent,  and  to  two  other 
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parties  in  fee.  The  liferentrix  died  in  April  1858,  and  the  fond  tben 
rested  in  the  fiars.  This  action  wai9  raked  in  December  of  the  same  year, 
and  one  of  the  fiars  was  sequestrated  in  Jaly  1860.  Tlie  prcsoit  compe- 
tition is  between  the  trustee  on  her  sequestrated  estate,  and  two  partiei 
claiming  to  be  her  assignees,  under  assignations  completed  before  seques- 
tration.  One  of  the  alleged  assignees  founded  on  a  deed  of  ag^reemest 
dated  and  intimated  in  October  1858,  by  which  the  liar  consented  that  a 
certain  sum  should  be  paid  o\rer  to  the  claimant  bj  the  testamentaiy 
trustees,  and  authorized  and  directed  the  trustees  to  pay  it ;  and  this 
claim,  founded  on  the  agreement,  was  lodged  in  the  multiplepoinding  in 
March  1859,  more  than  a  year  prior  to  the  sequestration. 

The  Lord  Ordinary  (Einloch)  held  that  the  assignation  was  absolute 
and  sufficient,  and  was  completed  before  the  sequestration,  the  prodoction 
of  the  minute  agreement  in  the  process  being  judicial  intimation.  The 
Court  unanimously  adhered. 

The  other  claimant  founded  on  a  document  addressed  by  the  fiar  to 
the  testamentary  trustees,  in  the  following  terms : — *  Lwl50.  Edinburgh, 
12th  March  1856.— Three  months  after  date  pay  to  A.  B.,  or  to  his 
order,  within  the  office  of  the  Caledonian  Banking  Company,  the  sum  of 
L.150,  for  value  received.  (Signed)  B.  S.'  The  trustees  having  refosed 
to  accept  on  presentment,  the  document  was  protested  as  a  bill  for  non- 
acceptance  and  for  non-payment,  and  there  the  matter  rested,  until  the 
claim  founded  on  the  document  was  lodged  in  process  in  March  1859. 

The  Lord  Ordinary  and  the  Court  held  that  this  document  constituted 
a  sufficient  assignation,  and  was  completed  by  judicial  intimation  prior  to 
sequestration. 

The  Lord  Justice-Clerk  observed  that  nothittg  was  better  settled 
than  this,  that  no  special  form  or  words  of  direct  conveyance  were  neces** 
sary  for  the  assignation  of  moveables.  Assignation  was  an  authority  k 
writing  to  pay  over  or  deliver  a  moveable  fund  or  subject,  which,  when 
charged,  woald  transfer  the  fund  or  subjects  to  the  party  in  whose  favour 
the  order  was  granted.  The  document,  in  the  form  of  a  bQl  of  ezchangei 
whether  a  good  bill  or  no,  was  a  good  precqjt  or  order  on  the  trustees  to 
pay.  It  was  a  subsisting  order  on  them  to  pay  the  money  at  the  date  of 
the  multiplepoinding  being  raised,  and  H  was  duly  intimated  by  the  payee 
lodging  Ids  clahn. 


APPEAL  IN  THE  HOUSE  OP  LORDS. 

ThB  LOID  PkOTOST,  MAGlVTRAHSBf  AXD  GOUNOIL  OV  THE  CiTr  Of 

Edinbuboh  V.  Ths  Secretabt  vor  WAB.^^March  4. 

This  was  an  appeal  from  the  Court  of  Session  in  Scotland  in  eertun 
actions  originally  raised  at  the  instance  of  the  principal  officers  <^  her 
Migesty's  Ordnance.  The  point  involved  was  the  right  to  a  strip  of  hind 
lying  at  the  foot  of  the  Castle  Hill,  Edinburgh,  called  the  Castle  Banks^ 
which  is  cUimed  by  the  War  Department  on  bciialf  of  the  Crown.  The 
civic  authorities  of  Edinburgh  contended  that  the  land  in  question  belonged 
to  the  city,  under  a  charter  of  1603,  granted  to  them  by  King  James  YI*, 
called  the  Golden  Charter.  The  (>>urt  below  decided  two  questions 
raised  before  them  in  favour  of  the  Crown— flnt>  whether  the  Castio 
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Bulks  belonged  to  the  Grown  or  to  theioWB  ^  and  wlictbery  if  these bahks 
beknged  to  the  Crown,  the  line  of  boundary  claimed  bj  the  Crown  was 
the  trae  boondary  between  the  property  of  the  Crown  and  the  town. 
The  present  appeal  was  then  brought. 

Their  Lordships,  agreeing  in  opinion  with  the  Court  below,  affirmed 
their  decisioD,  and  dismissed  the  appeal. 


d^ngliBJi  €uts. 


EiiBSzaxBMKNT. — ^The  prisoner,  the  cashier  and  collector  of  a  manufkcturiDg 
firmu  had,  in  addition  to  a  fixed  yearly  salary,  a  per-centage  on  the  profits  made 
1)y  the  finn,  but  was  not  to  be  liable  for  its  losses ;  and  he  had  no  control  over 
toe  management  of  the  busineaB.  It  was  held,  he  might  be  indktid  as  a  servant 
for  embezzling  the  monies  of  the  firm.  Pollock,  G.  B. :  It  was  contended  at  the 
trial,  that,  as  the  prisoner  had  a  per-centage  on  the  profits,  he  was  a  partner 
with  the  proaecutors,  and  not  liable  to  be  conricted  of  embessleinent.  That 
point  is  reserved  for  inquiry.  Eyen  if  the  language  used  may  be  sufficient  to 
show  that  he  was  a  partner  with  the  prosecutor,  as  to  third  parties  he  clearly 
was  not  a  partner  inter  «e,  so  as  to  enable  him,  who  was  the  serrant,  to  help 
himaelf  to  ms  masters'  money. — (R.  t.  Macdonald,  91  L.  J.,  Ma.  C.  67.) 

Aldiont. — In  the  absence  of  proof  that  the  husbamfs  income  has  altered, 
permanent  alimony  will  be  awarded  upon  the  income  upon  which  alimony  pm- 
dente  lite  was  allotted,  and  neither  paxly  will  be  allowed  to  dispute  the  correct-' 
neiB  of  the  estimate  then  taken.  Quaere, — ^Whether,  upon  tM  application  for 
nermanent  alimony,  a  party  can  show  that  there  has  been  such  alteration  in  the 
ausband's  income,  imless  he  has  preyiously  filed  a  pleading  setting  forth  the 
facta  on  which  he  relies. — (Franks  y.  Franks,  SI  L.  J.,  Pr.  and  M.  25.) 

OoLLOiioii.'^In  order  to  estaUish  a  charge  of  collusion  against  the  petitioner 
and  the  respondent  in  a  suit  for  dkaolntion  of  marriage,  it  is  necessary  to  proye 
that  there  was  some  understanding  or  agreement  between  them ;  and  therefore, 
where  a  hnaband  and  wife,  both  of  them  being  anxious  to  obtain  a  diyorce,  pre- 
seoted  croaS'petitions,  and  the  hnsband^s  petition  was  dismisBed  ujpon  his  own 
anplicatiaa,  and  he  abstained  from  making  any  defence  to  Ins  wife's  petition, 
ias  judge^oidinary  direeted  the*  jury,  that,  it  that  course  had  not  been  taken  in 
eoBsequenoe  of  any  undentandinic  or  agreement  between  the  parties,  but  each 
had  acted  iDdQ)enaently  of  the  other,  the  jpetitioner  was  not  guilty  of  collusion. 
—{Gethin  v.  Gethin,  31  L.  J.,  Pr.  and  M.  43.) 

GovDinoirAL  Will. — ^Where  a  testator  made  a  will  in  case  of  a  contingency, 
'should  anything  happen  to  me  on  my  passage  to  Wales,  or  during  my  stay,* 
and  returned  to  his  nome  safely,  the  Court  hdd  that  the  will  was  concUtional, 
and,  the  contingency  not  haying  occurred,  that  it  was  ineffectual.  The  Court 
win  hold  a  paper  to  be  testamentary  which  is  in  due  form  and  duly  executed, 
without  loosing  at  its  contents,  eyen  though  they  are  manifestly  nugatory.  To 
ooottitute  an  adherence,  since  the  Wills  Act,  it  must  be  accompanied  by  all  the 
fonnaiities  required  to  the  due  execution  of  a  will.  Sir  C.  (>eBswell  thought 
the  writing  was  testamentary,  but  conditional.  There  was  eyidence  of  adher- 
ence; but  it  was  contended  that  such  eyidence  could  not,  since  the  statute  of 
1  Vict.,  c.  26,  establish  the  will.  All  the  cases  cited  were  before  the  statute 
oiysloria.  In  principle,  it  is  like  the  doe  of  a  wiU  made  by  a  married  woman 
iHrttfal  the  coBBseat  of  her  husband,  which,  before  tl^  statute,  might  be  estab- 
liaWlftn^apaiiilteoognition  afterthe  husband's  death,  but  no  snch  operation 
ooold  be  giyen  to  it  now.— <i2o6ert«  T*^IMferis^  31  h.  J.f  Pr,  and  U.  46.) 
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Patbrt — Specification  Claimed, — ^  The  ooDStraction  of  reaping  machines  ac- 
cording to  the  improYementB  before  described,  that  is  to  say,  the  constructing  and 
pUcing  of  holding-fingers,  catting-blades,  and  gathering-reels  respectiTelj,  as  be- 
fore d«cribed,  and  the  embodiment  of  those  parte  as  so  constructed  and  placed, 
all  or  any  of  them,  in  machines  for  reaping  purposes,  whether  such  tna/»hinfi;  are 
constructed  in  other  respecto  as  before  described,  or  however  else  the  same  may 
in  other  respecte  be  constructed.*  The  published  description  of  a  preyious  patent 
machine  stated  it  to  be  ^  for  improTemente  in  that  kina  of  machine  in  which  the 
grain  is  cut  by  the  serrated  edge  of  a  stni^ht  and  vibrating  cutter,  operated  by 
a  crank,  the  grain  sustained  by  fingers.  The  blade  is  serrated  like  a  sickle,  ex- 
cept that  the  angle  of  the  teeth  is  reversed  for  every  alternate  tooth.  .  .  .  The 
fingers  for  supporting  the  grain  are  spear-formed.*  Held  by  the  Court  of  Ex. 
(Bramwell,  B.,  diss.),  that  in  an  action  for  the  infringement  of  the  subsequent 

Sitent,  the  defendant  was,  by  reason  of  this  prior  pubucation,  entitled  to  a  ver- 
ct  on  the  plea  that  the  invention  was  not  new. — (M^Cormack  v.  Gray,  31  L. 
J.,  Ex.  42.) 

Salvage. — ^The  screw  steamship  E.  H.,  on  her  voyaee  from  Cronstadt  to 
London,  sustained  damage  to  her  screw,  when  she  was  fallen  in  with  by  the  City 
of  Hamburgh,  who  proffered  her  assistance  and  took  her  in  tow;  but  after 
having  towed  her  some  distance,  the  rope  parted,  and  the  E.  H.  drifted  away 
and  was  lost  sight  of.  Held  that  no  salvage  was  due,  because  the  efforts  to 
salve  had  not  been  attended  with  success.  Dr  Lushington :  The  principle  we 
always  act  upon  is,  that  the  service  must  be  successfuL  At  the  same  time,  it  is 
not  necessary,  in  order  to  constitute  a  salvage  service,  that  the  ship  salved 
should  be  brought  into  port,  as,  for  example,  in  the  case  where  a  ^p  is  fast  in 
the  sand,  and  another  ship  tows  her  off  and  leaves  her ;  for  she  is  brought  into 
a  state  of  safety  by  being  towed  off  the  bank. — {The  Edward  Hawkins^  31  L. 
J.,  Pr.  M.  and  A.  46.) 

Contract. — ^Plaintiff  having  sold  com  by  sample,  to  be  delivered  to  the  pur- 
chaser at  hb  mill  at  B.,  sent  the  com  by  the  defendante,  railway  carriers,  paying 
the  freight  to  B.  station,  and  an  extra  sum  for  cartage  to  the  null.  In  pursuance 
of  general  orden  previously  given  by  the  consignee  to  the  defendante,  but  not 
communicated  to  the  plaintiff,  the  defendante  l^  the  wheat  at  their  station  at 
B.,  and  advised  the  consignee  of  ite  arrival,  who  examined  it,  but  left  it  there 
for  two  months,  and  afterwards  refused  to  take  it.  The  wheat  was  deteriorated 
in  quality  during  that  time.  Held,  that  the  defendante  were  not  liable  to  an 
action  by  the  pl^ntiff  for  not  delivering  at  the  mill,  since  the  non-delivery  there 
was  pursuant  to  the  orders  of  the  consignee ;  and  that  it  made  no  difference  in 
this  respect  that  the  plaintiff  could  not  recover  the  price  of  the  wheat  from  the 
purchaser,  in  consequence  of  there  being  no  acceptance  of  the  wheat  within  the 
meaning  of  the  statute  of  frauds.— (X<m(2oii  if  N.*W,  Ry.  Co,  v.  Bartletty  31  L. 
J.,  Ex.  92.) 


Mastbr  and  SEKVANT.^-When  a  Strang^  invited  by  a  servant  to 
him  in  his  work,  was,  while  engaged  in  giving  such  assistance,  injured  by  the 
negligence  of  ano^er  servant  of  the  same  master  in  the  course  of  his  emploT- 
ment, — Held,  tiiat  ihe  stranger  could  not  hold  the  master  responsible.  The 
stranger,  by  volunteering  his  assistance,  could  not  impooe  upon  the  master  a 
greater  liability  than  that  in  which  he  stood  towards  his  own  servant ;  and 
therefore,  if  the  master  take  care  that  his  servante  are  persons  of  competent 
skill  and  carefulness,  he  is  not  liable  for  any  injury  tnat  one  may  receive 
through  the  negligence  of  another.— (Poorer  v.  Faulkner,  81  L.  J.,  Q.  B.  (£Ix. 
Ch.)  80.) 

Contempt  of  Cotitr. — ^The  nse  of  threatening  expressions  to  a  person  cog- 
nizant of  facte  in  issue  in  a  suit,  with  the  intention  of  intimidating  him  and 
preventing  him  from  giving  evidence  at  the  hearing,  is  a  contempt  of  Court.— 
IShaw  V.  5Aatf>|  81  L.  J.,  Pr.  and  M.  86.)     . 
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GuARAHTiB. — ^A  goarantie  in  the  following  form — '  Gentlemen, — Ab  Mr  D. 
informs  me  yon  require  Bome  person  as  guarantee  for  goods  supplied  to  him  by 
you  in  his  businesB,  I  hare  no  objection  to  act  as  such  for  payment  of  your 
account,* — is  not  on  its  face  a  guarantie  in  respect  of  a  past  supply,  but  is  to  be 
read  as  for  goods  to  be  supplied.  Pollock,  C.  B. :  The  guarantee  either  is  am- 
biguous, in  which  case  parol  eTidence  may  be  given ;  or  it  is  to  be  read,  as.  I 
think  it  should  be  re^d,  namely,  as  a  guarantee  for  goods  to  be  supplied.  Look- 
ing to  this  document  as  a  mercantile  instrument,  I  entertain  no  doubt  that  it 
was  given  for  the  purpose  of  obtaining  a  supply  of  goods,  and  not  for  the  pur- 
pose of  requiring  a  guarantee  for  a  part  supply,  which  would  be  merely  a  gua- 
rantee for  an  existing  debt. — {Hoaav,  Grace^  31  L.  J.,  Ex.  98.) 

Easeuent. — ^To  an  action  for  obstructing  the  light  and  air  from  entering 
plaintiff's  dwelling-house ;  for  raising  buildings  ak>Ye  the  level  of  the  said 
house,  and  tiiereby  preventing  the  smoke  from  being  carried  off  from  it  by  the 
chimneys  of  such  house  ;  and  for  pulling  down  certain  adjoining  buildings  of 
defendant,  by  which  plaintiff^s  house  was  deprived  of  the  support  to  which  it 
was  entitled,  defendant  pleaded  for  a  defence  upon  equitable  grounds,  that  the 
grievances  complained  of  were  occasioned  by  defendant  pulling  down  a  mes- 
suage of  his  and  erecting  anotJier  messuage  in  lieu  of  it,  and  tmit  defendant  so 
palled  down  the  one  messuage  and  erected  the  other,  and  expended  thereby  large. 
Boms  of  money,  with  the  knowledge,  acquiescence,  and  consent  of  plaintiff,  and 
on  the  faith  that  plaintiff  so  knew  of,  and  acquiesced  in,  and  consented  to 
defendant  so  pulling  down  the  one  messuage  and  erecting  the  other,  and  so  spend- 
ing such  sums  of  money.  Defendant  b^g  under  terms  not  to  rely  on  such 
plea  as  amounting  to  a  common  law  plea  of  leave  and  license,  plaintiff  replied 
thereto,  upon  equitable  grounds,  that  the  plaintiff  acquiesced  and  consented  as 
in  that  plea  mentioned  upon  the  faith  of  false  representations  made  to  him  by 
defendant,  viz.,  that  the  grievances  complained  of  would  not  result  from  the 
pulUng  down  of  the  one  and  erecting  the  other  messuace,  and  expending  of  the 
money  as  in  the  plea  mentioned.  It  was  held  that  the  plea  was  good  as  an 
equitable  defence,  but  that  the  same  was  well  answered  by  the  replication. — 
(DavUs  V.  Marshall,  C.  P.,  31  L.  J.,  C.  P.  31.) 

Collusion. — If  a  husband,  whose  wife  is  leading  a  life  of  prostitution,  pay 
money,  or  cause  money  to  be  paid,  to  a  person  to  commit  an  act  of  adnlteiy 
with  her,  in  order  that  he  ma^  obtain  evidence  to  enable  him  to  institute  a  suit 
for  a  dissolution  of  his  marriage,  the  Court  will  not  grant  a  decree  in  conse- 
quence of  the  act  of  adultery  so  committed  with  his  concurrence.  But  where 
A.,  a  friend  of  the  petitioner,  offered  B.  L.5,  if  he  would  obtain  evidence  against 
a  respondent,  and,^.  made  an  arrangement  with  the  co-respondent  that  he  would 
commit  adultery  with  the  respondent  and  receive  half  the  money,  and  the  adul- 
tery was  accordingly  committed,  and  the  money  paid  by  A.  and  divided  be- 
tween B.  and  the  co-respondent,  the  Judge  Ordinary  directed  the  jury  that  if 
the  arrangement  between  B.  and  the  co-respondent  was  made  without  the 
knowledge  and  concurrence  of  the  petitioner,  the  petitioner  would  be  entitled 
to  a  decree  by  reason  of  the  adultery  committed  in  pursuance  of  the  arrange- 
ment.— {Sugg  V.  Sugg,  31  L.  J.,  B.  and  M.  41.) 

Trust  Aia>  Trustee. — By  a  will,  appointing  three  persons.  A.,  B.,  and  C, 
trustees,  it  was  provided  that  each  trustee  should  be  answerable  only  for  losses 
arising  from  his  own  defaults,  and  not  for  the  acts  or  defaults  of  his  co-trustees 
or  co-trustee ;  and,  particularly,  that  any  trustee  who  should  pay  over  to  his 
co-trustee,  or  should  do  or  concur  in  any  act  enabling  his  co-trustee  to  receive 
any  money  for  the  purposes  of  the  will,  should  not  be  obliged  to  see  to  the  due 
application  thereof,  nor  should  such  trustee  be  subsequently  rendered  responsible 
by  an  express  notice  or  intimation  of  the  actual  misapplication  of  the  same  monies. 
In  September  1857  the  three  trustees  signed  a  receipt  for  a  portion  of  the 
tnut-nnid,  and  in  November  1857  they  signed  a  receipt  for  the  residue  thereof. 
On  Siidi  ooeaflion  B.  and  C.  concorrea  in  allowing  A.  to  receive  the  amounts 
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of  the  tnuteei  in  iOBM  joi]i4>8toek  bank,  until  an  efigibie  invatment  for  tlie 
fond  oonld  be  found.  In  1869  B.  and  0.  difleorered  that  A.  nenrer  made  any 
such  deposit,  bat  that  he  apj^ied  the  troat-fond,  aa  aoon  aa  he  reoetyed  it,  to  hia 
own  porpoBea.  Upon  a  bill  oy  the  outmt  ^  trmt^  far  the  porpoae  of.  making 
B.  and  C.  liable  m  AJ*m  miaappiopriation,  it  waa  hdd,  afiiming  the  dedaion  of 
one  of  the  Yiee-Chanedlon,  that,  aeoording  to  the  oonstractioa  of  the  indaaa- 
nity  danae,  the  act  and  concuirenoe  of  B.  and  C,  in  enaMing  A.  to  reoeiTe  and 
deal  with  tiie  fond,  did  not  render  them  liable  for  hia  miaappropriation  of  it. 
Lord  Westbuty,  Ch. :  By  the  tenna  of  the  clanse,  the  tnutee  waa  exempted 
from  obligation — ^fizst,  when  he  receired  the  money  and  handed  it  over  to- 
another  trustee  without  further  ooncem ;  secondly,  when  he  permitted  his  co- 
trustee  to  reoeiYe  the  money,  and  made  no  inquiry  aa  to  its  application  ;  thirdlr, 
when  he  became  aware  of  a  misapplication  1^  his  oo-tnistee,  and  wilfully  ab- 
stained from  notidne  it.  These  three  grounds  of  liabiHty  were  well  known, 
and  they  were  met  oy  words  forcible  enough  to  prevent  tbdr  operation. — 
{WWtint  v.  Hogg,  81  L.  J.,  Ch.  Oa.  41.) 

SuRViYAKCE. — ^Husband  and  wife  having  died  by  the  same  calamily  (a  rail- 
way accident),  administration  of  their  periMmal  estate  was  granted  to  thear  le- 
apective  next  of  Idn.  Sir  C.  Gresswell :  The  principle  on  which  the  Court  hava 
acted  in  asveral  cases  where  the  death  of  husband  and  wife  have  taken  plaie» 
about  the  same  time,  has  been,  that  where  there  ia  no  evidence  of  the  one  n&T* 
ing  survived  the  other,  the  next  of  kin  of  eadi  is  entitled  to  a  grant  of  admi- 
nistration. 

Railwat  Statutes. — ^The  act  authoriidng  the  coostmction  of  the  defendants* 
railway  declared  that  nothing  therein  contained  should  prevent  the  ownera, 
lesBees,  or  occupiers  of  lands  near  the  oompany^s  railway,  from  making  railways, 
roads,  etc.,  across  the  oompany'a  railway,  and  to  use  such  railway,  roads,  etc., 
for  the  benefit  of  themselves  and  others  to  whom  they  might  give  leave,  and  in 
auch  way,  and  for  such  purposes  ss  they  might  require ;  and  the  company  shoold 
not  be  entitled  to  demand  tonnage  or  compensation  for  the  making  of  such  rail- 
way or  the  passing  of  goods,  persons,  horses,  carts,  etc.,  along  such  railway. 
yice-Chancetlor  Kmderdey,  agreetng  in  o^nion  with  Mr  Baron  Channel!,  de- 
dded  (contrary  to  the  opinion  (tf  Mr  Justice  WiUcs)  that  the  plaintiff,  who 


the  owner  of  adjoining  landa,  was  not  entitled  to  use  any  railway  made  by  him 
over  the  defendants*  Ime  for  the  purpose  of  carrying  passengers  and  goods  aa  a 
public  carrier,  charging  fain  or  tolls  for  the  same ;  but  only  for  purpoaea  oon* 
neoted  with  the  iBore  hwiefinial  use  of  his  own  lands  or  those  of  othen  whom  he 
might  authorize.  But  it  was  held  upon  araeal  (the  Lords  Justioes  agrseing  ia 
the  opinion  of  Mr  Justice  WiUes),  tnat  piamtiff  was  entitled  to  use  nis  line  dt 
railway  as  a  common  ndlway  carrier,  taking  tolls,  and  the  restrictivB  w«da  of 
the  Yice-ChanceUor^s  order  were  direeted  to  be  struck  out.  Tuner,  L.  J. :  Hm 
section  which  we  have  to  consider,  provides  that  no  injury  ii  to  be  done  to  the 
railway,  and  that  the  free  passage  over,  along,  and  upon  it,  is  not  to  be  pre* 
▼entecL  To  the  extent  to  which  the  public  interest  is  concerned,  that  intcaeifc 
is  thus  secured ;  and  we  cannot,  I  think,  impute  to  the  Legialatnre,  in  an  act  of 
this  nature,  an  intentipn  which  is  not  expressed  in  the  Act,  toprefer  the  private 
interests  of  the  hmdowners,  in  respect  oi  the  profits  to  be  wived  from  their 
lands.— (ift^Aei  v.  TU  ChuUr  Qnd  HQlyhead  Bail.  Cot.,  8X  Jj.  J.,  Ch.  Ca.  97.) 
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BIOGRAPHICAL  SKETCHES  OF  THE  COLLEGE  OF  JUSTICE. 

No.  VI. 

Haying  in  our  last  chapter  given  a  short  account  of  the  life  and 
character  of  Lord  Stair,  we  now  proceed  to  notice  some  of  the  other 
Senators  who  were  appointed  between  the  Restoration  and  the  Ke- 
Tolntion. 

Sir  Sobert  Nairn  of  Strathend  was  one  of  the  Committee  of 
Estates  who  were  taken  prisoners  at  Alytb,  in  August  1651«  He 
was  sent  to  the  Tower,  and  remained  there  in  captivity  till  the  Re- 
storation of  Charles  IL  The  restored  Prince  immediately,  in  Ja- 
ntiaxy  1661,  appointed  him  one  of  the  Ordinary  Lords  of  Session  ; 
aod,  twenty  years  afterwards,  in  January  1681,  as  a  further  recom- 
pense for  his  services  and  sufferings,  he  was  created  a  peer,  under 
the  title  of  Lord  Nairn.  It  would  appear  that  doubts  were  enter- 
tained whether  Nairn's  elevation  to  the  peerage  would  not  interfere 
with  his  continuing  to  occupy  a  seat  on  the  bench.  To  remove 
these  the  King  addressed  a  letter  to  the  Court,  intimating  his  resolu- 
tion that  it  should  not  do  so.  In  our  day,  a  difficulty  of  the  kind 
would  hardly  be  held  as  falling  to  be  dealt  with  by  the  king  or 
Government.  But,  in  the  times  of  the  Stuarts,  the  limits  of  the 
power  of  the  Executive  were  not  so  well  defined  as  they  are 
now.  Nairn's  name  would  probably  be  unknown  to  history,  were 
it  not  for  the  disgraceful  part  he  took,  or  rather,  which  was  taken 
for  him,  as  a  Lord  of  Justiciary,  at  the  trial  of  Argyll.  For  a 
good  while  before  the  trial,  Nairn  had  been  so  old  and  infirm 
that  he  was  unable  to  take  his  turn  of  the  Outer  House  with 
the  other  judges;  but  his  devotion  to  the  Court  was  too  well  known 
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to  allow  of  his  being  permitted  to  be  absent  on  so  critical  an  occauon 
as  the  trial  of  the  great  Whig  nobleman.  He  took  his  seat  accord- 
ingly, and  listened  for  a  time  to  the  debates  on  the  relevancy  of  the 
indictment.  As  the  debate  went  on,  he  became  so  fatigned,  that 
his  loyalty  conld  bear  him  np  no  longer,  and  he  retired  to  bed. 
This  did  not,  however,  lead  to  an  adjournment,  but  the  debate  was 
allowed  to  go  on  to  its  conclusion.  When  the  Court  proceeded  to 
vote>  it  was  found  to  be  equally  divided — CoUinton  and  Eirkhouse 
being  against  the  relevancy,  while  Newton  and  Forret  were  in  &vour 
of  it.  Lord  Queensberry,  who  presided  as  Justice-General,  was 
unwilling  to  vote ;  and  ^  therefore,'  says  Wodrow  (ii.  211),  ^  about 
the  middle  of  the  night,  the  old  infirm  gentleman,  the  Lord  Nairn, 
behoved  to  be  wakened  out  of  his  sleep,  raised  out  of  bed,  and 
brought  into  the  Court,  that  numbers  might  supply  the  want  of  law 
and  reason.  It  was  in  vain  to  urge  that  he  had  not  been  present 
at  much  of  the  debate — his  vote  was  now  necessaiy ;  and,  to  supply 
that,  when  he  came  in,  the  clerk  was  ordered  to  read  over  the 
reasonings;  and  when  this  was  a-doing^  his  Lordship  fell  asleep 
among  their  hands.  However,  he  knew  how  to  vote,  and  his  vote 
with  the  other  two  carried  the  relevancy.'  It  is  needless  to  make 
any  remark  on  the  disgrace  attaching  to  all  the  actors  in  this  judicial 
farce.  They  might  just  as  well  have  proceeded  at  once,  without 
enacting  it,  to  the  tragedy  which  followed.  Nairn  dragged  on  exist- 
ence till  1683,  when  he  fell  into  the  long  sleep. 

Bobert  Burnet  of  Crimond,  a  son  of  Bnmet  of  Leys,  studied  law 
in  France,  and  was  admitted  advocate  in  1642.  He  was  a  keen 
opponent  of  the  Presbyterian  party.  Nevertheless,  he  married 
Bachel  Johnston,  the  sister  of  Sir  Archibald  Johnston  of  Warriston, 
a  lady  zealously  devoted,  like  her  brother,  to  the  cause  of  the  Cove- 
nant. Their  well-known  son,  Bishop  Burnet,  the  counsellor  of 
William  and  Mary,  and  historian  of  his  own  times,  did  not  inherit 
the  straightforward  character  of  either  parent ;  and,  like  most  men 
who  try  to  keep  well  with  all  parties,  he  secured  veiy  little  respect 
from  any.  But  this  is  anticipating.  Burnet's  opinions  were  so  well 
known,  that  even  his  near  relationship  to  Warriston  could  not  save 
him  from  several  years'  exile  during  the  Commonwealth.  One  of 
his  letters  to  his  brother-in-law  written  at  this  time,  and  preserved 
by  Hailes  (Memorials,  ii.  74),  shows  him  to  have  been  a  man  of 
accomplished  mind,  with  a  nature  at  once  brave  and  tolerant.    War- 
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riston  had  been  inquiring  aboat  Sydeserf,  the  Bishop  of  Galloway, 
then  in  exile  along  with  Burnet,  who  thus  replies : — ^  All  Scots  and 
English  here,  both  of  one  party  and  another,  respect  him ;  and  I 
assure  you  he  defends  the  Protestant  religion  stoutly  against  Papists; 
and  none  of  our  Scots  Papists  dare  meddle  with  him,  after  they  had 
once  essayed  him.  Be  not  too  violent,  then,  and  do  as  you  would 
be  done  to,  for  you  know  not  how  the  world  will  turn  yet.  I  shall  ^ 
not  seek  greater  punishment  of  my  greatest  enemies,  than  to  live  as 
miserable  a  life  as  he  says  he  has  lived,  and  I  know  I  have  lived, 
since  this  business  began ;  and  when  they  have  essayed  our  life  as 
long  as  we  have  done,  I  am  not  afraid  but  they  be  a  little  tamed, 
and  better  conditioned,  and  not  so  cruel-hearted.  It  is  a  wanton 
life  to  make  good  fare  upon  other  men's  purses,  and  lye  in  their 
wives'  bosom  all  night,  and  then  urge  other  men  that  may  be  as 
good  and  acceptable  to  God  as  themselves,  to  be  persecuted.  Alir 
quid  dandum  hwnanitati  aaUem  eharitoH  Christiancgy  for  me  Non 
iffnarus  malt  miseris  succurrere  disco.  And  if  you  should  never  be 
so  violent  to  us,  yea,  if  you  should  bray  us  in  a  mortar,  that  will  not 
make  us,  against  our  conscience,  to  be  of  your  mind.'  Ultimately 
he  was  allowed  to  return  to  Scotland,  and  Cromwell  even  offered  to 
make  him  a  judge.  But  this  he  declined.  EUs  son  (Burnet,  i.  137) 
says,  that '  when  he  who  brought  the  message  was  running  out  into 
Cromwell's  commendation,  my  father  told  a  story  of  a  pilgrim  in 
Popery,  who  came  to  a  church  where  one  Saint  Kilmadotius  was  in 
great  reverence :  so  the  pilgrim  was  bid  pray  to  him ;  but  he 
answered,  he  knew  nothing  of  him,  for  he  was  not  in  his  breviary. 
Bat  when  he  was  told  how  great  a  saint  he  was,  he  prayed  this 
oolleet:  0  saneie  Kihnacloiiy  tu  nobis  hactenus  es  incognitns,  hoc 
solum  a  U  rogOy  ut  si  bona  tua  nobis  non  prosinty  saUem  mala  ne  noce- 
ant!  At  the  Restoration,  Burnet  was  made  a  Senator  of  the  CoUege 
of  Justice,  as  Lord  Crimond ;  but  he  only  survived  his  appointment 
a  very  few  months,  dying  in  August  1661.  Burnet  is  represented 
as  a  man  of  ability,  and  of  much  learning,  but  of  a  very  modest  and 
gentle  disposition.  One  would  like  to  know  how  a  man  of  such  a 
disposition,  and,  at  the  same  time,  with  a  decided  leaning  to  Episco- 
pacy and  the  Stuarts,  got  on  with  a  strong-minded  covenanting 
lady  like  his  wife,  of  whom  Hailes  (Memorials,  ii.  75)  tells  the  fol- 
lowing anecdote : — '  While  her  son,  Bishop  Burnet,  was  minister  at 
Salton,  he  was  seized  with  a  violent  fever,  and  during  the  delirium 
attending  his  distemper  imagined  that  he  was  to  entertain  Sharpe^ 
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Archbishop  of  St  Andrews.  "  Where  shall  we  find  a  place  for  the 
Archbishop  ?  "  cried  he.  The  old  lad  j,  forgetixil  of  her  son's  condition, 
answered,  '^  Do  not  let  that  disturb  yon,  my  dear ;  we  will  find  a 
place  for  him — in  the  hottest  corner  of  hell."'  Perhaps  the  worthy 
Episcopalian's  residence  in  the  Low  Countries  was  not  an  altogether 
involuntary  exile. 

Sir  James  Dundas  of  Amiston,  after  taking  an  active  part  in  poli- 
tical life,  was  appointed  an  Ordinary  Lord  in  1662.  He  did  not  \ongy 
however,  retain  his  seat  on  the  bench ;  for  in  the  ensuing  year,  an 
Act  having  been  passed  requiring  all  official  persons  to  subscribe  a 
declaration  to  the  efiect  that  they  held  it  unlawful  to  take  up  arms 
against  the  King,  and  abjuring  the  Solemn  League  and  Covenant, 
Dundas  at  once  resigned  his  place,  because  he  could  not  conscienti- 
ously subscribe  the  declaration.  Having,  nevertheless,  been  called 
upon  by  the  Court  to  subscribe,  he  returned  them  the  following  ad- 
mirable letter : — *  May  it  please  your  Lordship,  I  did,  some  weeks 
ago,  send  a  demission  of  my  place  in  the  Sessione  to  the  Court,  which, 
I  hope,  is  before  this  time  presented  to  the  King's  Most  Sacred 
Majestie,  whereby  I  am  altogether  incapacitated  to  give  obedience 
to  the  Lords  of  Session,  and  their  commands  laid  upon  me  as  one 
of  their  number,  by  their  letter  of  the  fyft  of  this  instant,  signed  by 
your  Lordship  in  their  name.  This,  I  hope,  will  excuse  me  for 
not  waiting  upon  their  Lordships  on  Fryday  next,  according  to  their 
appointment,  and  shall  entreat  their  Lordships  may  believe  tliat 
though  I  shall  no  more  be  able  to  serve  them  as  a  public  minister, 
yet  I  shall'  never  omit  any  thing  that  shall  be  in  my  power  as  a 
private  man,  whereby  I  may  witness  the  deep  sense  I  have  of  their 
Lordships'  civilitie  and  kindness  to  me  while  I  had  the  honour  to  ^'t 
among  them,  which  can  never  be  forgotten  by,'  etc.  On  receipt  of 
this  letter,  Arniston's  place  was  declared  vacant ;  but  it  was  not 
filled  up  for  eighteen  months,  during  which  he  was  frequently 
solicited  to  subscribe  the  declaration.  Ignorant  of  the  man  with 
whom  they  had  to  deal,  the  Government  proposed,  that  ^  although, 
for  the  sake  of  example,  he  should  subscribe  simply^  he  should  be 
allowed,  in  a  private  conversation  with  the  King,  to  explain  the 
sense  in  which  he  took  the  oath'  (Haig  and  Brunton,  381).  He 
indignantly  refused  to  accept  the  proposal,  saying,  ^  I  have  repeatedly 
told  you,  that  in  this  affair  I  have  acted  from  conscience.  I  will 
never  subscribe  that  declaration,  unless  I  am  allowed  to  qualify  it » 
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and  if  my  mbscription  is  to  hQ  public^  I  cannot  be  satisfied  that  the 
salvo  should  be  latent^  Axniston  lived  till  1679.  His  son.  Sir 
fiobert,  was  made  an  Ordinary  Lord  in  1689,  and  his  grandson  and 
great-grandson  successively  became  Lord  President  of  the  Court,  in 
1748  and  1760.    A  good  name  is  a  splendid  inheritance. 

Sir  John  Nisbet  of  Dirleton  was  admitted  advocate  in  1633,  and 
soon  gained  a  considerable  reputation  for  the  part  he  took  in  con- 
ducting the  defence  of  Lord  Balmerino.    About  1640  he  was 
appointed  one  of  the  Commissaries  of  Edinburgh,  an  office  which 
he  long  held.    In  1663  he  bought  Dirleton,  of  which  Lament  sa;s 
(Diary,  167), '  it  stood  him  a  great  sowme  of  money,  and  was  looked 
on  as  a  great  bargaine  and  purchase  at  that  time.'    In  1664  he  was 
appointed  Lord  Advocate  and  an  Ordinary  Lord  of  Session,  being 
the  last  person  who  held  both  these  offices  at  the  same  time.     Nisbet 
was  a  vehement  supporter  of  the  royal  policy,  and,  as  might  be  ex- 
pected, drew  down  upon  himself  the  displeasure  of  the  Presbyterians. 
*  About  this  time,^  writes  Kirkton  (Church  of  Scotland,  p.  218),  *  Sir 
John  Nisbet  was  made  Advocate  in  place  of  Fletcher,  a  man  of  far 
nmore  dangerous  temper,  for  money  might  sometimes  have  hired 
Fletcher  to  spare  blood ;  but  Nisbet  was  always  so  sore  afraid  of 
losing  his  own  great  estate,  he  could  never,  in  his  own  opinion,  be 
officious  enough  to  serve  his  cruel  masters.'    Wodrow  (i.  293).  tells 
a  story  of  Nisbet's  having  entrapped  a  Presbyterian  woman,  of  the 
name  of  Mrs  Gray,  into  giving  evidence  against  her  friends  by  send- 
ing her  husband^s  ring  to  her,  which  he  took  off  his  finger  by 
stratagem.     We  would  hope  the  story  is  not  true,  but  it  is  too  much 
of  a  piece  with  the  ministerial  policy  of  the  times.     Devoted  to  the 
Court  as  he  was,  Nisbet,  in  1669>  offered  a  strenuous  opposition  to 
Charles'  design  to  establish  a  standing  militia.    It  was  probably  this 
fact  in  his  history  which  led  Burnet  (i.  484)  to  observe  that  ^  he 
was  a  person  of  great  integrity,  only  he  loved  money  too  much ; 
but  he  always  stood  firm  to  the  law.'     In  1677,  Nisbet,  having 
offended  Lord  Hatton,  Lauderdale's  brother,  was  obliged  to  resign 
his  office,  being  succeeded  as  Lord  Advocate  by  Sir  George  Mac- 
kenzie.   He  died  in  1687.     Nisbet  was  a  man  of  great  learning, 
both  in  law  and  literature.    Forbes,  in  his  preface  to  the  Journal  of 
the  Session,  p.  sli.,  says  he  long  acted  as  commissary,  ^  which  led 
him  to  make  uncommon  researches  into  the  consistorial  law,  of  the 
fridts' whereof  perhaps  the  burning  of  his  house  deprived  the  learned 
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world,  where  he  lost  a  carious  Greek  manuscript,  written  with  his 
own  hand,  for  recoveiy  whereof  he  offered  L.IOOO  sterling  to  any 
person  that  would  restore  it/  Sir  George  Mackenzie's  comparison 
of  him  with  Sir  John  Gilmour  is  too  well  known  to  require  repeti- 
tion here.  That,  however,  which  makes  Lord  Dirleton's  name  most 
familiar  to  us,  is  his  being  the  author  of  the  well-known  ^  Doubts/ 
These  consist,  for  the  most  part,  of  unsolved  questions  of  law,  which 
Dirleton  collected  while  he  was  Lord  Advocate,  and  which  were 
reduced  to  order  by  Sir  William  Hamilton  of  Whitelaw,  and 
published  in  1698,  along  with  his  '  Decisions.'  Dirleton's  ^Doubts,' 
it  is  needless  to  say,  were  ^  resolved  and  answered  by  Sir  James 
Stewart  of  Goodtrees,'  Lord  Advocate  in  the  reigns  of  William  and 
Mary  and  Anne.  Lord  Advocates  of  those  times  were  either  less 
busy  or  more  industrious  than  those  of  the  present  day. 

Sir  Peter  Wedderbum  of  Gosford  was  admitted  advocate  in 
1642,  and  promoted  to  the  bench  in  1668.  Sir  George  Mackenzie 
says  of  him :  ^  Wedderbumus  morum  probitate  judices  dienti  con- 
ciliabat,  dicendique  suavitate  eos  corrumpere  potuisset,  si  voluisset ; 
nihil  autem  ille  in  facto,  nisi  quod  verum,  nee  in  jure,  nisi  quod 
justum,  pathetice  urgebat.'  Gosford  is  well  known  as  a  collector  of 
decisions  from  1668  to  1677.  He  was  rery  highly  respected  by 
his  brethren  on  the  bench ;  and  accordingly,  in  1679,  Fountainhall 
relates  (i.  48)  that,  '  President  Stair  being  at  London,  the  Lords, 
according  to  their  custom,  and  the  warrant  given  them  by  the  93d 
Act,  Pari.  1579,  elected  Lord  Gosford  Vice-President.  Some  thought 
that  CoUington  or  Strathurd,  as  the  eldest  Senators,  might  preside, 
conform  to  the  93d  Act,  Pari.  1540 ;  others,  that  the  King  might 
name  one  to  supply  the  President's  place  in  his  absence,  as  was  done 
in  the  42d  Act,  Pari.  1537.'     Gosford  died  in  November  1679. 

Charles  Maitland  of  Hatton  was  a  son  of  the  first  Earl,  a  brother 
of  the  famous  Duke  of  Lauderdale,  and  ultimately  succeeded  to 
the  earldom  himself.  At  the  Restoration  he  was  created  Master 
and  General  of  the  Mint, — a  department  which  had  been  in  abeyance 
daring  the  Commonwealth,  so  much  so,  that  the  new  Master  had  to 
get  authority  from  the  Estates  ^  to  search  for  and  inquire  after  wher 
he  can  find  any  of  the  toolls  or  work-loomes  belonging  to  tlie  Conzie- 
house.'  In  1670  he  was  appointed  an  Ordinanr  Lord  of  Session, 
and  in  the  following  year  Treasurer-Depute  of  Scotland.    At  this 
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time,  his  brother,  the  Duke  of  Lauderdale,  governed  Scotland  as 
Lord  High  Commissioner ;  and  Hatton  acted  as  his  deputy,  or,  as 
Wodrow  (i.  345)  calls  him,  his  '  great  doer,'  daring  his  frequent 
attendance  at  the  English  Court.  The  mode  in  which  he  admini- 
stered affairs  was  such  as  to  have  excited  against  him  popular 
hatred  even  greater  than  that  which  was  entertained  against  his 
brother.  The  tyranny  he  exercised  over  the  people,  and  the  inso- 
lence he  used  towards  the  nobility,  united  all  classes  in  a  feeling  of 
bitter  hostility  to  him.  This  showed  itself  frequently,  even  whilst 
Lauderdale  retained  his  power ;  but  the  Duke's  downfall  was  the 
signal  for  its  fiercest  manifestation.  In  1681  he  was  accused  in 
Parliament  of  having  perjured  himself  at  the  trial  of  Mitchell  for 
ahootiDg  at  Archbishop  Sharpe.  '  Hatton  had  been  one  of  those  to 
whom  Mitchell  had  made  a  confession,  on  a  promise  being  made  by 
them,  on  the  part  of  Lauderdale,  that  his  life  would  be  saved 
(Burnet,  ii.  126).  But  when  examined  at  the  trial,  he  denied  that 
any  such  promise  had  been  given,  although  Lord  Kincardine  had 
letters  under  his  hand  in  his  possession,  ^  in  which  the  matter  was 
truly  related,  that  upon  promise  of  life  he  had  confessed  the  fact ' 
(Burnet,  ii.  130).  The  accusation,  which  must  have  ended  in  a 
conviction,  was  not  finally  disposed  of,  in  consequence  of  the  timely 
adjournment  of  Parliament.  Fountairihall  (i.  150)  says,  in  regard 
to  it,  *  But  it  had  the  effect  of  Machiavel's  advice,  Calumniare  audae- 
ier^  aliquid  semper  cuthcerebU.  Some  made  a  mock  allusion  to  the 
old  histoiy  de  HaiUme  quodam  A,  Epiaeopo  Moguntino perjuroy  who, 
by  a  false  oath,  beguiled  Albert,  Earl  of  Bamberus,  and  betrayed 
him  to  the  Emperor  Lewis  the  Fourth.  The  ridiculous  allusion  lies 
in  the  vicinity  of  the  name.'  Another  leading  charge  against  Hat^ 
ton  was,  that,  as  Master  of  the  Mint,  he  had  tampered  with  the  coin- 
age, and  had  issued  much  light,  and  even  base  money,  on  a  design 
to  enrich  himself.  In  1682,  a  Royal  Commission  was  appointed  to 
inquire  into  this  charge.  The  Commissioners,  it  must  be  admitted, 
were  nearly  all  bitter  opponents  of  the  accused,  and  they  cannot  be 
said  to  have  given  him  a  fair  trial.  Their  report  was  so  strongly 
against  him,  that  he  was  deprived  of  all  his  offices,  and  the  Lord 
Advocate  was  directed  to  prosecute  him  for  malversation.  The  re- 
sult of  the  prosecution  was,  that  the  Court  ordained  him  to  pay  a 
very  large  sum  to  the  King,  who  compromised  the  matter,  on  con- 
dition of  Hatton's  paying  L.20,000  to  the  Lord  Chancellor  Aber- 
deen and  Graham  of  Claverhouse.    The  constabulary  of  Dundee 
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was  part  of  the  spoil  which  fell  to  the  Jatter,  who  took  his  title  fix>m 
it  afterwards.  Lauderdale  dying  in  1683,  Hatton  sacceeded  to  the 
peerage,  and  in  1686  he  was  re-appointed  a  Privy  Councillor  by 
James  11.,  whose  purposes  he  had  often  served.  He  died  in  1691, 
leaving  behind  him  a  veiy  indifferent  reputation. 

Sir  Andrew  Ramsay  of  Abbotshall  was  originally  a  merchant  in 
Edinburgh,  of  which  city  he  was  elected  Provost  in  1654..  Lauder- 
dale about  that  time  obtained  from  the  King  a  charter,  erecting 
Leith  into  a  burgh  of  regality,  under  the  name  of  Charlestown. 
This  he  used  as  a  means  of  extracting  money  from  the  corporation 
of  Edinburgh ;  for,  says  Mackenzie  (Memoirs,  p.  25),  'he  bpajBted 
to  settle  a  trade  in  Leith  that  would  break  theirs.'  Ramsay  induced 
his  colleagues  in  the  Town  Council  to  give  Lauderdale  L.5000 
(Maitland,  History  of  Edinburgh,  p.  98,  says  L.6000)  for  his  rights 
under  the  charter.  Lauderdale,  on  the  other  hand, '  in  requital  of 
that  favour,  obtained  L.200  sterling  per  annum,  settled  upon  the 
Provost  of  Edinburgh  ;'and  caused  the  King  give  him  L.4000  ster- 
ling for  his  comprising  of  the  Bass,  a  rock  barren  and  useless. 
[Thus,  they  were  kind  to  one  another  upon  his  Majesty's  expences.] ' 
(Mackenzie's  Memoirs,  p.  25.)  Sir  Andrew  was  re-elected  Provost 
in  1662  ;  and,  with  the  assistance  of  Lauderdale,  and  the  use  of  the 
most  unscrupulous  means,  maintained  himself  in  that.]X)sition  until 
1673.  As  Provost  of  Edinburgh,  he  presided' in  the  Convention  of 
Royal  Burghs,  then  a  body  of  considerably  more  authority  than  at 
present.  He  was  also  Commissioner  for  the  city  in  Parliament ;  and, 
in  virtue  of  all  these  offices,  he  possessed  much  influence,  which  he 
used  so  thoroughly  to  the  satisfaction  of  Jjauderdale,  that  the  latter 
made  him  a  Privy  Councillor,  and  in  1671  appointed  him  a  Sena- 
tor of  the  College  of  Justice.  In  regard  to  this  last  appointment 
Mackenzie  says  (Memoirs,  p.  240),  ^  Lauderdale,  by  promoting  four 
{ignorant  persona)^  who  had  not  been  bred  as  lawyers,  without  inter- 
ruption, and  in  two  years  time,  to  be  judges  in  it,  viz.,  Hatton,  Sir 
Andrew  Ramsay,  Mr  Robert  Pre^toun,  and  Pittrichie,  rendered 
thereby  the  Session  the  object  of  all  men's  contempt.  And  the  ad- 
vocates being  disobliged  by  the  regulations,  did  endeavour,  as  far  as 
in  them  lay,  to  discover  to  the  people  the  errors  of  those  who  had 
(ppprest)  oppos'd  them ;  and  they  being  now  become  numerous, 
and  most  of  them  being  idle,  though  men  of  excellent  parts,  want- 
ing rather  clients  than  wit  and  learning,  that  sociel^y  became  the  oslj 
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distribators  of  fame^  and,  in  effect,  the  fittest  instruments  for  all 
alterations.  For  such  as  were  eminent  did,  by  their  authority,  and 
such  as  were  idle,  by  well-contriv'd  and  witty  raillery,  make  what 
impressions  they  pleas'd  upon  the  people.'  We  should  like  to  see 
some  of  these  ancient  squibs ;  but,  doubtless,  they  became  the  prey 
of  the  bntterman  and  the  trunk-maker  well  nigh  two  centuries  ago. 
The  Government  of  the  present  day  should  be  very  careful  in  the 
jodicial  appointments  they  make ;  for  there  is  an  immense  amount, 
certainly  of  idleness,  and  presumably  of  wit,  in  the  Parliament 
House  at  this  vmting.  Unfitness  for  the  judicial  office  to  which  he 
had  been  appointed  was  not,  however,  the  only  ground  of  complaint 
against  Ramsay.  He  had,  within  his  own  sphere,  acted  fully  up  to 
the  tyrannical  example  of  his  patron  Lauderdale,  and  had  never 
scrupled  as  to  the  means  to  be  employed  in  clearing  out  of  his  path 
those  who  would  have  obstructed  him  in  it,  however  reputable  they 
might  be.  The  opponents  of  Lauderdale  thought,  too,  that  they 
might  deal  a  severe  blow  at  the  Commissioner,  if  they  could  deprive 
him  of  the  Provost's  influence  in  the  Parliament  and  the  Convention. 
Mackenzie's  account  of  the  measures  they  adopted  is  so  interesting, 
that  we  give  it  entire  (Memoirs,  pp.  260-2) :  ^  The  party  finding 
that  Sir  Andrew  Ramsay,  then  Provost  of  Edinburgh,  did  much 
influence  the  burghs  by  his  own  and  his  colleagues'  leading  vote, 
and  by  the  eminent  interest  that  the  good  town  of  Edinburgh  has 
always  amongst  the  burghs,  which  Sir  Andrew  had  much  improved 
by  his  being  long  continud  and  highly  therein  supported,  they 
therefore  resolv'd  to  declare  him  incapable ;  and  in  order  thereto, 
an  impeachment  was  given  in  against  him,  being  presented  by  the 
Earlof  Eglintoun.  But  it  was  contended  '^  that  it  behov'd  to  be 
sign'd  by  some  accuser,  else  it  could  not  be  receiv'd ;  and  if  any 
such  custom  were  receiv'd,  any  man's  reputation  might  easily  be 
blasted,  to  prevent  which  our  law  had,  in  imitation  of  the  civil  law, 
appointed  that  the  accuser  should  find  surety  to  insist  under  a  liquid 
penalty."  To  which  it  was  answer'd,  ^^  that  though  private  accusers 
were  obliged  to  sign  their  accusations,  yet  it  was  lawful  for  the  Par- 
liament to  accuse  any  man,  in  which  pursuits,  at  the  people's  in- 
stance, no  surety  could  be  found :  And  it  was  fit  that,  since  some  men 
were  so  powerful  that  no  private  men  durst  undertake  them,  there- 
fore the  Parliament  should  insist  against  them,  by  which  means 
great  men  might  be  deterr'd  irom  oppression,  and  public  justice 
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might  be  the  earilier  satisfied."    Upon  the  debate,  his  Majest/s 
Advocate  was  desired  to  give  his  name  to  the  pnrsnit,  it  being  alle^d 
that  he  was  thereto  obliged  ratione  ojffieiiy  as  being  in  law  eahimnia- 
tor  fvblicus ;  but  this  he  declin'd,  contending  most  justly  that  he  was 
not  the  Parliament's,  but  the  King's  servant,  and  therefore  he 
would  pursue  no  man  without  express  warrant  from  the  King  or  his 
Commissioner ;  nor  knew  he  the  Parliament  to  have  any  authority, 
except  with  the  Ean^s  concourse,  for  they  were  only  his  great 
Council.    This  forc'd  Sir  Andrew's  enemies  to  prevail  with  some  of 
the  citizens  of  Edinburgh  to  sign  an  accusation  against  him,  bearing 
that,  '^  albeit  by  the  Act  against  billeting,  it  was  declared  a  crime 
in  any  man  to  endeavour  to  thrust  any  of  his  Majesty's  subjects  out 
of  their  employment,  vrithout  a  formal  and  legal  sentence ;  yet  he, 
the  said  Sir  Andrew,  had  procured  a  letter  from  his^  Majesty  to 
thrust  Mr  James  Bocheid  out  of  his  employment  as  town-clerk  of 
Edinbuigh ;  and  albeit  the  making  lies  betwixt  the  King  and  his 
people  was  punishable  by  death,  yet  he  had  represented  to  his 
Majesty  that  the  town  had  risen  in  a  tumult  agiunst  the  Kmg,  and 
had  thereupon  procured  another  letter,  commanding  the  Privy 
Council  to  proceed  against  the  chief  citizens  as  malefactors." '    The 
blow  was  so  well  directed — for  Lauderdale  had  obtained  fer  Sir 
Andrew  the  letters  mentioned  in  the  impeachment — ^that  the  only 
mode  of  escape  for  both  was,  that  the  latter  should  resign  his  offices, 
which  accordingly  he  did  in  November  1673.    When  James  IL 
succeeded  to  the  throne,  he  would  appear  to  have  remembered  Sir 
Andrew's  services,  for  he  made  him  a  Commissioner  for  trade^^^-a 
post  for  which  he  was  certainly  much  better  fitted  than  for  a  seat 
on  the  bench.    He  died  in  1688. 

Sir  Thomas  Murray  of  Glendoick  was  appointed  an  Ordinary 
Lord  in  May  1674,  along  with  Sir  David  Balfour  of  Ferret.  Some 
recent  appointments  of  Lauderdale's  having,  as  we  have  just  seen, 
diminished  the  reputation  of  the  Court,  their  Lordships  determined 
to  take  steps  to  raise  it  again.  The  following  is  Dirleton's  account 
of  the  matter  (Decisions,  pp.  71-2) : — <  The  King's  Majesty  having, 
by  two  letters  to  the  Lords  of  Session,  presented  Mr  David  Balfour 
of  Forret,  and  Mr  Thomas  Murray,  both  advocates,  to  be  Lords  of 
Session,  it  was  moved  by  one  of  the  Lords,  that  seeing,  by  the  law 
and  Acts  of  Parliament,  those  who  are  to  be  admitted  to  be  Lords 
of  Session  should  be  tried,  therefore  the  trial  should  be  such  as  is 
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intended  by  the  law, — the  very  notion  of  trial  importing,  at  least,  a 

serious  if  not  a  strict  and  exact  way  of  trial.    This  was  moved, 

because  that  way  of  trial  had  become  of  late  so  perfunctorioos,  and 

dicis  cauMf  that  it  was  ridicoloos,  and,  in  effect,  a  mock  trial, — some 

of  the  Lords  being  appointed  to  examine  those  who  were  named  by 

the  King ;  and  after  they  had  asked  some  trivial  questions,  having 

made  report  that  they  found  them  qualified,  albeit  it  was  not  only 

known  to  the  examiners,  but  to  all  the  Lords,  and  notour  to  the 

world,  that  they  were  altogether  ignorant  both  of  law  and  practice, 

and  did  acknowledge  it  themselves,  not  daring  to  expose  themselves 

to  sit  in  the  Outer  House  as  Ordinaries,  they  prevailing  with  others 

of  the  Lords  to  go  out  and  officiate  for  them  as  curates.'    After 

discussion,  it  was  resolved  to  adhere  to  the  old  mode  of  private  trial, 

5o  far  as  Murray  and  Balfour  were  concerned ;  and  after  undergoing 

it,  they  were  admitted  on  4th  June  1674.    The  deliberations  of  the 

Court  were,  however,  in  the  following  month,  embodied,  under  royal 

authority,  in  the  Act  of  Sederunt,  which  still,  with  scarcely  any 

alteration,  regulates  the  admission  of  judges  into  our  Supreme  Civil 

Court.    Murray  was  related  to  Lauderdale's  wif^  and  through  her 

infloence  he  was  appointed  Clerk  Begister  in  1677.    In  1681  he 

obtained  the.  patent  for  publishing  his  weIl*known  edition  of  the 

Scots  Acts.    When  Lauderdale  fell,  he  lost  all  his  offices. 

I^r  Alexander  Seton  of  Fitmedden  was  admitted  advocate  in 
1661,  and  appointed  an  Ordinary  Lord  in  1677.  He  sat  in  Parlia- 
ment as  Commissioner  for  the  county  of  Aberdeen,  from  1681  to 
to  1686.  Both  on  the  bench  and  in  Parliament  he  conducted  him- 
aelf  with  the  greatest  independence,  and  offered  the  boldest  opposi- 
tion to  the  policy  of  James  II.,  as  well  before  as  after  he  succeeded 
to  the  throne.  Fitmedden's  resistance  to  the  repeal  of  the  Test 
Laws  gave  such  offence  to  the  King,  that  his  Majesty  addressed  a 
letter  to  the  Court,  intimating  that,  ^  for  reasons  known  to  our  self, 
we  have  thought  fit  to  remove  Sir  Alexander  Seton  of  Fitmedden 
from  being  one  of  the  Senators  of  the  College  of  Justice.'  In  allud- 
ing to  his  treatment  at  the  Bang's  hand*s,  Fitmedden,  in  his  Notes 
(MS.)  on  the  Books  of  Sederunt,  says,  ^  St  Basil  being  invited  by 
Hodestns,  by  command  of  Valens  the  Emperor,  to  turn  Arian,  with 
a  promise  of  rewards,  and  threatened  with  punishments  if  he  re- 
lomed  not,  answered,  '^  Rewards  were  fit  to  tempt  children,  and 
thieats  to  terrify  cowards." '    A  curious  illustration  of  his  uncom- 
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promisixig  character  was  fnrDished  some  years  afterwards,  when, 
being  offered  a  seat  on  the  bench  by  William's  GoYemment,  he  re- 
fused to  accept  it,  because  he  had  at  one  time  taken  the  oath  of 
allegiance  to  James  IL  He  latterly  lived  entirely  among  his 
books,  of  which  he  had  a  large  and  valuable  collection,  in  many  de- 
partments of  literature.  He  published,  along  with  an  edition  of  Sir 
George  Mackenzie's  Criminal  Law,  a  treatise  which  he  composed 
on  '  Mutilation  and  Demembration.'  Hailes  says  (Notes  on  the 
Catalogue  of  Senators,  p.  26),  *  This  treatise  shows  that  the  author 
had  read  many  books*'    Pitmedden  died  in  1719. 

Sir  Boger  Hog  of  Harcarse  was  admitted  advocate  in  1661,  and 
promoted  to  the  bench  in  1677.  In  1688  a  case  came  before  the 
Court,  in  reference  to  the  right  of  tutory  over  the  young  Marquis 
of  Montrose.  The  Eang  was  very  anxious  to  have  the  tutory  set 
aside, '  on  a  design,'  says  Fountainhall  (i.  495), '  to  get  the  young 
Marquis  to  breed  Popish.'  Sir  Boger  and  Lord  E^lmonston  voted 
for  the  subsistence  of  the  tutory,  which  so  incensed  James,  that  he 
directed  both  of  them  to  be  removed  from  their  offices,  which  was 
accordingly  done.  It  does  not  appear  why  they  were  not  reap- 
pointed at  the  Revolution.  Harcarse  collected  the  decisions  of  the 
Court  for  several  years.    He  died  in  1700. 

Sir  George  Gordon  of  Haddo  was  the  second  son  of  Sir  John 
Gordon  of  Haddo,  who  was  executed  at  Edinburgh  in  1644,  for  his 
devotion  to  the  Stuart  cause.  Having  studied  at  the  Marischal 
College  of  Aberdeen,  he  became  one  of  the  regents  in  that  Univer^ 
sity;  but  after  a  short  time  resigned  that  situation,  and  devoted 
himself  to  the  study  of  the  law.  In  1665  his  elder  brother  died, 
and  Sir  George  succeeded  to  the  family  estates,  which  had  been  ns 
covered  at  the  Restoration.  '  Though  he  had  now  an  oppulent  for- 
tune,' says  Crawford  (Officers  of  State,  230),  Mt  did  not  in  the 
least  divert  him  from  pursuing  his  studies,  which  he  did  with  as 
much  diligence  and  assiduity  as  if  he  had  been  to  live  by  his  profes* 
sion.'  In  1668  he  was  admitted  advocate,  and  soon  proved  himself 
a  man  of  learning  and  ability.  Crawford  (p.  231)  says  he  never 
took  any  fees,  ^  though  he  had  abundance  of  clients,  and  many  of 
them  persons  of  the  first  rank  in  the  kingdom.'  If  this  be  true,  it 
was  so,  not  because  Gordon  was  careless  of  gain,  but  because  be 
'flew  at  higher  game,  as  we  shall  see.    From  1670  be  sat  in  Parlia- 
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ment  as  one  of  the  Commissioners  for  the  county  of  Aberdeen,  and 
took  an  actiye  part  in  the  management  of  public  affairs.  His  con- 
duct pleased  the  Court  so  well,  that  in  1678  he  was  made  a  Privy 
Councillor,  and  in  1680  an  Ordinary  Lord  of  Session.  At  that 
time,  Stair  was  Lord  President ;  but  in  the  following  year,  the  part 
he  took  in  regard  to  the  famous  Test  Act,  gave  such  offence  to  the 
Doke  of  York,  that  he  was  deprived  of  his  high  office.  Gordon  was 
appointed  his  successor,  and  at  once  applied  himself  to  clear  off  the 
arrears,  which,  according  to  Crawford  (p.  231),  had  accumulated 
during  the  later  period  of  Stair's  presidency.  Gordon's  promotion 
seems  to  have  given  great  satisfaction  to  the  extreme  Royalist  party ; 
and  Crawford  quotes  (p.  231-2)  the  exceedingly  fulsome  dedication 
of  Edward's  Doxologia,  in  which  the  author  compares  him  to 
Daniel,  as  another  of  the  ^  children  of  the  captivity'  ^  come  to  judg- 
ment.' So  much,  too,  did  he  remain  in  favour  with  the  Duke  of 
York,  that  in  May  1682  he  procured  for  him  the  office  of  Lord 
Chancellor,  vacant  by  the  death  of  Rothes.  Gordon  was  at  this 
time  in  London,  and  was  invited  by  the  Duke  to  accompany  him  to 
Scotland  in  the  ^  Gloucester'  frigate,  which  was  waiting  for  him  in 
the  river.  They  accordingly  embarked,  but  were  not  fated  to  have 
a  prosperous  voyage ;  for  the  vessel  struck  on  a  sandbank  near  Yar- 
mouth, and  was  lost.  The  Duke  escaped  in  the  small  boat,  taking 
with  him  Gordon,  and  one  or  two  others ;  and  directing  his  attend- 
ants to  draw  their  swords,  and  prevent  any  besides  from  crowding 
into  it.  Crawford's  account  (p.  231)  of  the  escape  is  so  curious  for 
its  courtliness,  that  we  cannot  help  quoting  it :  ^  On  the  7th  of 
May,  the  ship  unhappily  straining  on  the  Lemon  Ore,  his  Royal 
Highness,  to  testify  the  great  esteem  he  had  for  the  Lord  Chancellor 
of  Scotland,  was  graciously  pleased  to  save  him  in  the  small  barge 
with  himself.'  In  November  1682,  Gordon  was  created  Earl  of 
Aberdeen.  At  this  time  the  administration  of  Scottish  a£fairs  was 
chiefly  in  the  hands  of  the  Duke  of  Queensberry,  who  was  the 
Lord  High  Treasurer,  and  Lord  Aberdeen  became  his  principal 
colleague  in  the  Government.  The  pecuniary  benefits  connected 
with  this  position  were  very  considerable ;  and,  according  to  Burnet 
(ii,  315),  the  Chancellor  was  not  slow  to  take  advantage  of  them. 
Speaking  of  the  methods  of  oppression  resorted  to  by  Charles' 
ministers  for  extorting  money,  Burnet  says,  ^  in  these  the  new  Chan- 
cellor exceeded  all  that  had  come  before  him.  He  had  a  small 
estate^  which  he  resolved  to  raise  up  till  it  should  hold  a  proportion 
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to  his  new  title.'    No  doubt  this  statement  is  highly  colonied,  for 
Burnet  hated  Aberdeen)  and  all  his  party.    But  there  can  be  as  little 
doubt  that  the  Chancellor  added  largely  to  his  fortune  by  the  share 
he  obtained  of  the  fines  which  were  imposed  on  members  of  the 
weaker  factions.    To  give  but  one  instance :  of  the  L.20,000  which 
Hatton  had  to  pay  for  his  malversations  at  the  Mint,  Lord  Aber- 
deen's share  was  L.16,000.    So  matters  went  on  for  about  two  yeais^ 
at  the  end  of  which  Queensberry  and  his  colleague  became  estranged 
very  much  through  the  intriguing  of  Lord  Perth|  who  wished  the 
office  of  Chancellor  for  himself.    Burnet's  account  of  their  final 
difierence  is  exceedingly  graphic  (ii«  414)  :  *  Lord  Aberdeen  seeing 
he  was  losing  ground  at  Court,  intended  to  recover  himself  a  little 
with  the  people ;  so  he  resolved  for  the  future  to  keep  to  the  laW| 
and  not  to  go  beyond  it.    And  such  was  the  fury  of  that  time,  that 
this  was  called  moderation  and  popularity.    The  churches  were  now 
all  kept  by  the  men ;  but  their  wives  not  being  named  in  the  Act  of 
Parliament,  none  of  them  went  to  church.    The  matter  was  laid 
before  the  Council ;  and  a  debate  arose  upon  it,  whether  man  and 
wife,  making  one  person  in  law,  husbands  should  not  be  fined  for 
their  wives'  offence,  as  well  as  for  their  own.    Lord  Aberdeen  stood 
upon  this,  that  the  Act  did  not  mention  the  wives :  it  did,  indeed, 
make  the  husbands  liable  to  a  fine,  if  their  wives  went  to  conven- 
ticles, for  they  had  it  in  their  power  to  restrain  them ;  and  since  the 
law  provided  in  the  one  case  as  to  their  going  to  church,  he  thought 
the  fining  them  on  that  account  could  not  be  legally  done.    Lord 
Queensberry  was  for  everything  that  would  bring  money  into  the 
treasury :  so,  since  in  these  parts  the  ladies  had  for  many  years  with- 
drawn w*holly  from  the  churches,  he  reckoned  the  setting  fines  on 
their  husbands  to  the  rigour  that  would  make  all  the  estates  of  the 
country  be  at  mercy ;  for  the  selling  them  outright  would  not  have 
answered  this  demand  for  the  offences  of  so  many  years.     The  Earl 
of  Perth  struck  in  with  this,  and  seemed  to  set  it  up  for  a  maxim, 
that  the  Presbyterians  could  not  be  governed  but  with  the  extremity 
of  rigour ;  and  that  they  were  irreconcilable  enemies  to  the  King 
and  the  Duke,  and  that,  therefore,  they  ought  to  be  extirpated. 
The  ministry  in  Scotland  being  thus  divided,  they  referred  the  de- 
cision of  the  point  to  the  King ;  and  Lord  Perth  came  up  to  have 
his  resolution  upon  it.    The  King  determined  against  die  ladies, 
which  was  thought  very  indecent ;  for,  in  dubious  cases,  the  noble- 
ness of  a  prince's  temner  should  always  turn  him  to  the  mercifol  lude. 
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This  was  the  less  expected  from  the  King,'  the  Bishop  slily  adds, 
'  who  had  all  his  lifetime  expressed  as  great  a  neglect  of  women's 
consciences  as  esteem  for  their  persons.'  Lord  Aberdeen's  concern 
in  this  dispute  led  to  his  dismissal,  and  Lord  Perth  was  made 
Chancellor  in  hia  room.  He  never  again  held  office ;  and,  indeed, 
till  Anne's  accession,  he  entirely  abstained  from  pablic  affairs,  for 
he  declined  to  take  the  oath  of  allegiance  to  William.  He  died  in 
1720  at  a  very  advanced  age.  Lord  Aberdeen  was  a  man  of  very 
great  ability  and  very  high  attainments,  and  in  better  times  might 
have  borne  as  nnsallied  a  name  as  his  descendant  the  late  Premier 
did.  But  it  cannot  be  denied  that  he  was  tainted  with  the  public 
vices  of  the  age  in  which  he  lived, — want  of  scruple  as  to  the  means 
for  acquiring  power,  and  as  little  scruple  in  the  mode  of  using  it 
when  acquired.  He  served  bad  masters,  and  was  contaminated  by 
them. 

We  ought  now  to  proceed  to  the  famous  Sir  George  Lockhart  of 
Camwath,  who  was  appointed  Lord  President  in  1686;  but  this 
chapter  is  already  too  long,  and  we  must  defer  our  notice  of  him  for 
the  present. 


NOTES  ON  THE  LAW  OP  CHARITABLE  ENDOWMENTS. 

{Contintied  from  page  195.) 

IL  RenUting  interests  under  Charitable  Trusts  and  Endowments. 

Tbsbe  are  three  classes  of  persons  interested  in  a  trust, — ^the  bene- 
ficiaries, properly  so  called,  the  trustees,  and  the  heirs  of  the  truster. 
We  have  hitherto  been  dealing  almost  exclusively  with  the  first  of 
theae  classes ;  itmnll  be  necessary,  however,  also  to  refer  very  shortly 
to  the  interests  of  the  other  two. 

In  regard  to  the  trustees  the  general  rule  is,  that  where  a  1)eque8t 
is  made  to  them  and  to  their  successors  in  ofBce,  such  bequest  will 
be  held  to  be  in  trust,  and  not  beneficial  to  themselves,  unless  ex- 
press words  or  plain  implication  show  an  opposite  intention  {Blaelis 
TruiUes  v.  Aaier^  23  Feb.  1836, 14  S.  555,  and  2  S.  and  M'L.  866). 
An  illustration  of  the  exceptional  circumstances  in  which  an  interest 
does  result  in  favour  of  the  trustees  personally,  is  furnished  by  the 
case  of  BumeU  v.  Kin^s  College  of  Aberdeen  (23  Feb.  1844,  6  D. 
731 ;  reversed  28  Aug.  1846,  5  Bell  409).  Sir  Thomas  Burnett, 
the  finmder,  mortified  certain  lands  in  favour  of  the  College,  and 
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'  provjdit  time  burseris  of  philosophie  to  be  edncat,  brocht  up,  and 
maintinet,  every  ane  of  thame  for  the  space  of  four  zeiris  at  the  said 
Kingis  Colledge  of  Anld  Aberdeen.    According  to  the  maner,  mea- 
sour,  and  qnalitie,  and  as  the  rest  of  the  burseris  of  philosophie  pre- 
sentlie  in  the  said  Colledge  alreiddie  found,  are  educat  and  entertenit.' 
Sir  Thomas  reserred  the  patronage  of  the  bursaries  to  himself  and  his 
successors,  and  declared  that  if  the  College  should  at  any  time  re- 
fuse to  receive  his  presentees,  the  mortified  lands  should  return  to 
him.    At  the  date  of  the  deed,  1648,  the  rents  of  the  lands  were 
not  sufficient  for  the  support  and  education  of  the  three  bursars,  but 
the  College  supplied  the  deficiency  out  of  their  own  funds.    In 
course  of  time,  however,  the  rents  increased  so  as  to  leave  a  large 
surplus;  and  the  question  came  to  be,  whether  the  College  was 
entitled  to  retain  this  surplus  for  its  own  purposes,  or  was  obliged  to 
expend  the  whole  upon  the  bursars.    The  Court  of  Session  decided 
against  the  College.    Lords  FuUerton  and  Jefirey,  who  concurred 
in  the  judgment,  both  said  (6  D.  750  and  752),  that  a  conveyance 
was  not  to  be  presumed  to  be  a  beneficial  one  in  favour  of  the  tms- 
tees  themselves  unless  there  was  a  balance  left  undisposed  of  by  the 
trust  deed ;  but  that,  if  there  were  such  balance,  then  any  subsequent 
balance  would  go  to  the  trustees  themselves.    They  were  of  opinion, 
however,  that  the  principle  did  not  apply  in  the  present  case,  seeing 
that,  in  1648,  the  rents  were  insufficient  to  maintain  the  three  bur- 
sars.   The  House  of  Lords  reversed  this  judgment,  and  held,  that 
afler  maintaining  the  bursars  according  to  the  manner,  measure, 
and  quality  of  the  other  bursars  within  it,  the  College  was  entitled 
to  retain  the  surplus.  The  Lord  Chancellor,  Cottenham,  said  (5  Bell 
431),  the  donee  under  a  trust  will  get  the  benefit  of  any  increase 
of  the  fiind :  ^  1st,  If  the  gifl  be  to  the  donee,  subject  to  certain 
payment  to  others ;  2d,  If  the  gift  be  upon  condition  of  making 
certain  payments,  subject  to  forfeiture  upon  non-performance  of  the 
condition ;  or,  3d,  If  the  donee  might  be  a  loser  by  the  insufficiency 
of  the  fund,  which,  indeed,  is  consequential  upon  the  last.'    His 
Lordship  held,  that  all  these  elements  combined  in  the  present  case 
to  give  the  increase  in  the  fund  to  the  trust-donee^  to  wit,  the  Col- 
lege.   In  delivering  judgment  Lord  Cottenham  was  at  great  pains 
to  show  that  there  was  no  adverse  precedent  in  Scotland,  though, 
from  the  tone  of  his  remarks,  it  is  very  doubtful  whether,  had  he 
found  one,  he  would  have  allowed  it  to  stand  in  the  way  of  his  design 
of  reconciling  the  principles  and  practice  '  in  the  two  jurisdictions.' 
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In  particular,  he  dealt  with  the  case  of  the  Perth  Hospital  (Bell's  Fol. 
Cas.  173),  and  pointed  out  that  that  was  not  an  authority  against 
his  TieWy  because  there  truly  there  was  no  ^  limit  of  the  expenditure 
to  be  bestowed  upon  the  first  object  of  the  gift/  So  far  as  the 
judgment  itself  went,  his  Lordship  was  quite  correct ;  but  he  does 
not  appear  to  have  remarked  that  in  the  obiter  dicta  of  the  judges  who 
took  part  in  it,  this  view  very  clearly  appears,  that  had  there  been 
any  reversion,  it  would  not,  in  their  opinion,  have  gone  to  the  trust* 
donee,  the  hospital,  hot  to  the  heir  of  the  donor  or  patron.  This 
oversight,  on  the  part  of  Lord  Cottenham,  deprives  his  judgment  of 
the  full  value  which  otherwise  it  would  have  had«  We  may  add, 
that  we  entertain  a  strong  opinion,  that  the  doctrine  of  a  resulting 
beneficial  interest  in  the  trust  disponee  is  only  defensible  in  the 
following  cases ;  namely  (1 )  where  the  disponees  are  the  representa^ 
tives  of  a  public  institution,  such  as  a  college  or  a  municipal  cor* 
pwation,  and  the  surplus  is  sought  to  be  applied  not  to  their  indi* 
vidoal  benefit,  but  to  the  general  purposes  of  the  institution,  as 
distingniwhed  fiK>m  the  special  object  of  the  bequest ;  (2)  where  the 
diqponees  are  either  relatives  of  the  settlor  or  persanct  prosdileoUB^ 
and  the  disposition  is  not  expressly  qualified  by  words  of  trust,  but 
may  fiurly  be  construed  (on  the  principles  explained  by  Lord  Cot- 
tenham) as  an  absolute  and  beneficial  disposition,  subject  to  the 
burden  of  the  charitable  bequest ;  and  (3)  where,  from  the  antiquity 
of  the  endowment,  it  is  impossible  to  ascertain  the  parties  who,  as 
heirs  of  the  settlor,  would  be  entitled  to  the  resulting  interest,  pre- 
fenbly  to  the  trustees. 

There  is  a  vary  old  case,  ComnUseioners  of  Berwiehhire  v.  CraWf 
18  June  1678,  M.  1351,  in  which  a  testator  left  4000  merks  to 
build  a  bridge  over  theBlackadder ;  the  esecutor  built  one  for  1000 
merks,  but  the  Court  held  that  he  ought  to  have  'waired'  the 
whole  sum  on  the  bridge ;  and,  therefore,  on  a  sort  of  ey^pria  prin- 
ciple^ ordained  him  to  expend  the  balance  on  another  bridge.  Here^ 
apparently,  though  there  was  actually  an  undisposed  of  balance,  no 
interest  was  held  to  result  in  favour  of  the  truster^s  heir,  the  true 
ratio  decidendi  however,  doubtless,  being  that  the  executor's  conduct 
was  a  firaud  upon  the  trust. 

In  BhcHe  Trueteea  v.  MHUtj  to  which  reference  has  been  already 
made^  Lord  Brougham  said  (2  S.  and  MOLi.  890) :  ^  If  a  trustee  dies, 
or  refuses  the  trust,  where  it  is  quite  dear  that  the  intention  of  the 

TOI*.  VL— Va  LXV,  MAT  1862.  2  H 


m        NOTES  as  THE  LAW  OF  CHABITABLE  EKD0WHERT8. 

testator  was  that,  in  that  event,  the  heir  shall  take  the  estate  dis- 
charged of  any  trust,  the  Court  would  not  be  fulfilling  the  intention 
of  the  maker  of  the  deed,  but  acting  contrary  to  his  intention,  if  it 
supplied  a  trustee  in  that  case;  that  is  the  very  event  provided 
for  in  which  it  was  to  go  over,  and  the  trust  to  cease.'    Again,  in 
M^LeUKB  TruaUes  y.  Gibaan  and  Others  (25  May  1841,  3  D.  914), 
a  testator  conveyed  Us  whole  property  in  &vour  of  trustees,  the 
free  annual  proceeds  thereof  to  be  employed  ^solely  for  the  use  of 
the  poor  of  the  Episcopal  communion  of  Scotland.'    The  annual 
appropriation  contemplated  by  the  trust  deed  amounted  toliJiSOj 
which  was  to  be  divided,  according  to  certain  rates  specified  with  great 
particularity,  among  140  poor  people.    The  Court,  while  holding 
that  the  trust  deed  excluded  the  heir-at-law  and  next  of  kin  for  the 
time,  reserved  to  them  any  eventual  interest  which  might  arise  in 
case  the  purposes  of  the  trust  should  at  any  time  become  wholly 
or  partially  impracticable.    The  judges  were  of  opinion,  ihat  the 
truster^s  directions  as  to  the  appropriation  of  the  annual  proceeds  to 
a  certain  number  of  persons,  and  at  certain  rates,  were  to  be  taken 
as  demonstrative  only,  and  not  as  taxative,  and,  therefore,  that  any 
surplus  revenue  might  be  employed  in  adding  to  the  number  of 
persons,  or  increasing  to  a  reasonable  extent  the  sums  to  be  paid,  or 
even  in  forming  a  reserve  fund  for  supplying  deficiencies  in  future 
years,  or  deirajring  the  expenses  of  necessary  repairs;  but  ^  without 
prejudice,  nevertheless,  to  any  question  which  might  arise  by  the 
possible  emergence  of  any  great  excess  of  the  funds  beyond  what 
can  fairly  be  required,  under  the  most  liberal  construction,  for  fully 
satisfying  all  the  declared  objects  of  the  trust'    Lord  Moncreiffy 
in  a  learned  opinion,  said  (3  D.  926)  :   '  Within  moderate  bounds 
there  may  be  a  discretion  to  increase  the  sums,  or  to  reserve  the 
surplus  for  repairs  and  future  deficiences ;  but  if  it  came  to  an  excess, 
as  if  there  were  no  claims,  or  so  few  as  to  make  the  shares  far  beyond 
the  fair  object,  or  the  reserved  funds  were  to  be  beyond  any  fair 
necessity,  I  should  have  great  doubt  whether  the  heirs  at  law  would 
not  have  an  interest.' 

There  can  be  no  doubt,  of  course,  that  if  the  settlement  fiuk  alto- 
gether, either  in  consequence  of  vagueness,  or  because  the  object  is 
unattainable,  the  estate  will  result  to  the  heir-at-law  as  intestacy, 
{Mason  v.  Skinner^  6  Mar.  1844,  16  Jur.  422).  To  this  principle  we 
may  refer  Lord  Jerviswoode's  recent  decision  in  the  case  of  Duff^a 
Trastees  v.  Tlie  Lord  Mayor  ofljondon  and  Others.    The  legacy  was 
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in  the  following  terms : — ^  I  bequeath  to  the  Societies  of  Scripture 
readers  in  the  following  towns  (nine  towns  named),  the  interest  of  my 
Peninsular  East  India  Railway  funds,  to  be  equally  annually  divided 
amongst  them/  Claims  having  been  lodged  for  four  societies,  the 
Lord  Ordinaiy  found  each  of  them  entitled  only  to  a  one-ninth  share 
of  the  specific  legacy,  and  preferred  the  residuary  legatee  for  the 
balance.  The  judgment  was  rested  on  the  ground,  that  as  the 
money  was  left  to  these  societies  in  equal  shares,  there  was  no  room 
fw  the  principle  of  the  jus  aecreseendu  Had  the  wording  of  the 
bequest  been  difierent,  a  question  of  novelty  would  have  arisen, 
namely,  whether,  in  the  case  of  a  joint  bequest  to  several  parties, 
some  of  whom  are  imaginary^  the  real  legatees  can  claim  the  shares 
of  the  imaginary  legatees,  for  the  same  reason  that  they  would  be 
entitled  to  claim  the  shares  of  real  legatees,  whose  existence  had 
terminated  before  the  death  of  the  testator. 

In  the  Morgan  case, — where  the  subject  of  the  bequest  was  a 
moveable  fund, — ^a  clear  opinion  was  intimated  by  the  law  lords,  to 
the  effect,  that  the  surplus  estate,  after  a  fair  and  liberal  provision  had 
been  made  for  the  objects  of  the  charity,  belonged  to  the  truster*s  next 
of  kin  {Mag*  of  Dundee  v.  Morris^  see  Lord  Wensleydale's  opinion, 
3  M'Q.  175,  and  the  judgment  of  the  House,  which  declared  that 
the  will  was  a  bequest  of  so  much  of  the  personal  estate  as  was 
necessary  to  provide  an  hospital  for  100  boys).  In  this  case,  as  there 
was  no  testamentary  appointment  of  trustees,  no  doubt  could  arise 
as  to  wlio  was  entitled  to  the  surplus.  In  accordance  with  the  judg- 
ment of  the  House,  and  no  opposition  having  been  offered,  the 
Court  of  Session,  after  providing  for  the  building  and  endowment  of 
an  hospital  at  a  cost  of  L.73,500  (8  Feb.  1861, 23  D.  493),  preferred 
the  next  of  kin  to  the  balance  of  the  fund  in  medio. 

The  fair  import  of  the  decisions  would,  therefore,  seem  to  be : — 

(1.)  Where  there  is  a  conveyance  to  trustees  on  the  condition  of 
their  making  certain  payments  to  the  beneficiaries,  and  the  proceeds 
of  the  trust  estate  increase  beyond  the  amount  of  these  payments, 
the  surplus  will  go  to  the  trustees  themselves.  Wherever,  in  fact, 
there  is  a  bargain  or  agreement  (for  so  Lord  Cottenham  put  it  in 
the  case  of  the  Burnett  bursaries,  5  Bell  409)  between  the  truster 
and  the  trustees,  by  which,  in  one  event,  the  trustees  may  suffer 
loss ;  if  the  value  of  the  trust  estate  increases,  they,  on  the  other 
handy  receive  the  benefit  of  the  increase. 

(2.)  Where  the  truster  appoints  trustees,  and,  without  entering 
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into  any  agreement  with  themy  simply  directs  certain  payments  to 
be  made  by  them,  if  there  comes  to  be  a  considerable  snrplosy  it  will 
go  to  the  heir&*at>>law  of  the  tmster. 

(3.)  If  the  trost  purposes  become  impracticable,  wholly  or  par- 
tially, a  trust  will  result  in  favour  of  the  trustei^s  heirs-at-law. 

In  England,  the  leading  case  on  this  subject  is  Lord  Eldon's 
celebrated  ju(%ment  in  the  AUomey^General  v.  Th^  Mayor  of 
Bristol  (2  Jacob  and  Walker,  294).    Mr  Lewin  summarizes  the 
results  of  that  decision,  as  well  as  those  preceding  and  following 
it,  with  admirable  deamess,  thus  (Lewin,  124): — ^It  may  be 
noticed,  that  settlements  to  charitable  purposes  are  an  exception 
from  the  law  of  resulting  trusts ;  for,  upon    the  construction  of 
instruments  of  this  kind,  the  Court  has  adopted  the  following 
rules : — (L)  Where  a  person  makes  a  valid  gift,  whether  by  deed 
or  will,  and  expresses  a  general  intention  of  charity,  but  either 
particularizes  no  objects  {Attomey-Genercd  v.  Gerrickj  Amb.  712), 
or  such  as  do  not  exhaust  the  proceeds  {AUoriiey-Gtneral   v. 
ffiiberdashers*  Company y  4  B.  C.  C.  102 ;  S.  C.  2  Yes.  Jun.  1 ; 
AUomey^General  v.  MinahuU^  4  Yes.  11;  Attomey-Getiercd  v. 
'  Arnold^  Shower^s  P.  C.  22 ;  Attormy- General  v.  Sparks^  Amb. 
201 ;  and  see  Lord  Eldon's  observations  in  AUomey^Qeneral  v. 
Mayor  of  BriUoly  J.  and  W.  31 9),  the  Court  will  not  suffer  the 
property,  in  the  first  case^  or  the  surplus,  in  the  second,  to  result  to 
tlie  settlor  or  his  representatives,  but  will  take  upon  itself  to  exe- 
cute the  general  intention,  by  declaring  the  particular  purposes  to 
which  the  fund  shall  be  applied.  (2.)  Where  a  person  settles  lands, 
or  the  rents  and  profits  of  lands,  to  purposes  which  at  the  time  ex- 
haust the  whole  proceeds ;  but,  in  consequence  of  an  increase  in  the 
value  of  the  estate,  an  excess  of  income  subsequently  arises ;  the 
Court  will  order  the  surplus,  instead  of  resulting,  to  be  applied  in 
the  same  or  a  similar  manner  with  the  original  amount  {InhabiianU 
of  EUham  v.  Warreyriy  Duke  67 ;  SuUon  Colefield  caae^  second 
resolution.  Id.  68 ;  HynskoM  v.  Morpeth  Corporation^  Id.  69 ;  liet- 
ford  School  case,  8  Coke  130  b.,  YoL  iv.,  401)^    (3.)  But,  even  in 
the  case  of  charity,  if  the  settlor  do  not  give  the  land,  or  the  whole 
rents  of  the  lan4>  but,  noticing  the  property  to  be  of  a  certain  value, 
appropriate  part  only  to  the  charity,  the  residue  will  then,  according 
to  the  circumstances  of  the  cai^e,  either  result  tp  the  heiP4it-law  (see 
Attorney-General  v.  Mayor  of  BrUtoly  2  J.  and  W.  308),  or  bdoog 
to  the  donee  of  the  property,  subject  to  the  charge^  iif  the  latter 
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be  (as  in  the  case  of  a  charitable  corporation)  itself  an  object  of 

charity.' 

Mr  Lewin  then  goes  on  to  observe,  that  the  law  was  settled  at  a 
time  when  the  doctrine  of  resulting  trusts  was  imperfectly  under- 
stood ;  and  that  there  is  little  doubt,  were  the  subject  still  open,  the 
Court  would  in  the  general  case  hold  a  trust  to  result. 
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It  is  certainly  a  gt^eat  anomaly  in  the  administration  of  justice,  that 
the  decision  of  Scotch  appeals  in  the  House  of  Lords,  which  is  the 
final  and  sovereign  Court  of  the  realm,  should  be  given  by  judges 
not  fiimiliar  or  acquainted  with  the  law  of  the  country  which  they 
tre  called  on  to  administer,  and  to  whom  the  law  of  that  country  is 
as  a  sealed  book.  And  this  anomaly  is  only  surpassed  by  the  still 
greater  marvel,  that  Scotland  should  have  allowed  this  state  of  things 
to  remain  so  long  without  redress  or  remedy. 

If  the  nobility  and  landed  interests  in  Scotland  knew  how  inti* 

mately  tke  security  of  their  titles  and  estates  depended  on  their 

having  a  Scotch  judge  always  sitting  in  the  House  of  Lords,  along 

with  the  English  Law  Lords,  they  would  not  rest  until  this  serious 

defiftct  in  the  appellate  jurisdiction  was  rectified.    Let  us  give  point 

to  this  remark  by  an  illustration.    The  Bargany  cause  involved  vast 

interests ;  and  it  was  brought  three  times  before  the  House  of  Lords. 

Had  the  judges  there  understood  the  law  of  Scotland,  there  would 

have  been  but  one  appeal.    There  would  have  been  no  remit  back 

to  the  Court  in  the  first  appeal ;  nor  would  the  judgment  pronounced 

by  the  House  of  Lords  in  the  second  appeal  have  been  so  defective 

and  obscure,  as  only  to  give  rise  to  a  fresh  litigation  ;  for,  observe 

that  the  sole  contention  in  the  third  appeal,  was  as  to  what  was  the 

import  and  meaning  of  the  judgment  of  the  House  of  Lords  in  the 

ueond  appeal.    This  pronouncing  of  a  judgment,  which  only  leads  to 

farther  litigation,  to  ascertain  what  that  judgment  meant,  amounts 

to  an  utter  negation  of  the  very  object  for  which  the  appellate 

tribonal  was  instituted,  namely,  the  finality  and  conclusiveness  of 

the  judgment.    We  might  single  out  other  cases  where  the  same 

d«fcete  were  exhibited,  e.g^  in  the  Roxburgh  causes  and  the  Qneens- 

bwf.mmB  i  but  we  do  not  wish  to  multiply  instances.  The  magnitude 
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of  the  inteiests  that  are  ioToIved  in  many  appeals  is  exemplified  in  the 
history  of  the  Douglas  cause,  the  Bargan  j  cause,  the  Boxbnrgh  caose, 
and  the  Qaeensberry  causes.  In  each  of  these,  it  is  no  exaggeration  to 
saj  that  property  was  inyol^ed  to  the  value  of  half  a  million  of  money. 
Now,  that  one  single  mind,  and  that  the  mind  of  an  English  judge, 
should  adjudicate  on  such  pure  questions  of  Scotch  law,  without  any 
assistance  from  the  Scotch  bench,  is  one  of  the  most  extraordinary 
anomalies  in  the  history  of  jurisprudence.  It  is  a  radical  and  fun- 
damental defect  in  the  constitution  of  the  present  appellate  jurisdic- 
tion, that  it  wants  the  Scotch  law  element.  It  violates  a  fundamental 
and  sacred  principle  in  the  constitution  of  all  courts  of  law,  namely, 
that  the  courts  should  be  presided  over  by  a  judge  versant,  and 
capable  of  judging,  in  the  law  to  be  administered,  without  which 
they  cannot  enjoy  the  confidence  of  the  country.  This  ia  universally 
adopted.  Accordingly,  in  the  constitution  of  the  Privy  Council, 
which  is  a  sovereign  court  of  appeal,  this  principle  is  practically 
admitted.  ITiere  the  different  laws  in  the  British  cdonies,  in  so  far 
as  they  vary  from  the  law  of  England,  are  fidrly  represented  by  some 
judge  versant  in  those  laws,  sitting  along  with  the  law  Lords, 
Even  in  judging  in  Irish  appeals,  this  principle  is  admitted. 

It  has  been  said  that  the  appellate  jurisdiction  111  Scotch  appeals 
has  hitherto  worked  well,  and  has  given  satisfaction.  Fully  acknow- 
ledging the  remarkable  ability  of  the  many  eminent  English  judges 
who  have  adorned  the  woolsack,  we  think  that  this  statement  is  capable 
of  such  an  answer  as  entirely  deprives  it  of  any  weight,  in  considering 
the  expediency  of  improving  the  constitution  of  the  appellate  tribunal 
in  appeals  from  Scotland.  Lord  Camden  confessed  a  positive  dis- 
like to  sit  in  Scotch  appeals,  on  no  other  ground  than  that  the 
Scotch  law  was  not  familiar  to  him.  The  consequence  was,  that 
he  invariably  relieved  himself,  where  he  could  possibly  lay  the  duty 
on  another — generally  on  Lord  Hardwicke  or  Lord  Mansfield ;  but 
then,  Lords  Hardwicke  and  Mansfield  were  both  of  them  great 
masters  of  the  Roman  law,  on  which  the  law  of  Scotland  is  founded. 
Lords  Mansfield  and  Loughborough  had  studied  the  law  of  Scot* 
land  as  a  separate  system ;  and  both,  while  at  the  bar,  had  long 
years'  experience  in  pleading  Scotch  appeals.  They  were  both 
versant  in  the  feudal  system.  These  circumstances  were,  however^ 
accidental.  On  the  other  hand,  Lord  Bathurst  acknowledged  his  total 
incapacity,  by  handing  over  the  Scotch  appeals  to  Lord  Mansfield. 

Even  Lord  Eldon,  on  many  occasions,  show^  himself 
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and  at  great  difficnitj  in  judging  in  Scotch  appeals.  The  bias  of 
the  English  lawyer,  which  he  sought  most  anxiously  to  guard 
against,  was  apt,  he  confessed,  to  give  a  turn  to  the  judgment  which 
was  not  expected.  Accordingly,  his  difficulty  and  hesitation  in 
Scotch  appeals  were  great ;  and  too  frequently  produced  no  result, 
bat  a  remit  back  to  the  Court  for  reconsideration,  which  remit  ended 
often  with  the  same  judgment  as  before ;  or,  if  the  parties  could  not 
stand  a  second  or  third  appeal,  ended  with  compromise  or  with 
min.  This  hesitancy  on  the  part  of  Lord  Eldon  arose  from  the 
judgment  of  the  Court  of  Session  appearing  to  him  to  be  inconsistent 
with  what  he,  as  an  English  lawyer,  considered  should  have  been 
the  judgment,  or  on  some  misunderstanding  on  Scottish  points  of 
form. 

In  the  Boxburgh  causes,  disposed  of  by  Lord  Eldon  in  the  House 
of  Lords,  Viscount  Melville  was  obliged  to  interfere,  when  Lord 
Eldon  had  tabled  a  motion  as  to  the  procedure  in  the  Court  of 
Session  in  that  case,  and  by  explanations  familiar  to  all  Scotch 
lawyers,  and  upon  the  authority  of  Stair  and  Erskine,  obliged  the 
Chancellor  to  withdraw  his  motion. 

Lord  Bedesdale — a  very  eminent  judge — confessed  that  he  par* 
ticipated  in  the  same  difficulty  in  the  Queensberry  cases  (1819). 
^It  is,'  said  he,  'a  very  difficult  task  unquestionably,  for  per- 
sons who  are  not  familiar  with  the  administration  of  the  law  of 
any  country,  to  apply  their  minds  so  fully  as  those  who  are  familiar 
with  it.  No  person  can  feel  that  more  strongly  than  myself. 
Having  been  for  a  twelvemonth  only  in  the  situation  of  Speaker 
of  the  other  House  of  Parliament,  and  therefore  absent  from  courts 
of  justice,  I  certainly  did  not  find  myself,  when  I  returned  again  to 
a  judicial  situation,  so  capable  of  applying  my  mind  to  the  subject 
as  I  should  have  been  if  there  had  been  an  interval  between  my 
following  the  profession  at  the  bar,  and  my  holding  the  situation  of 
Chancellor  of  Lreland.  I  heard  that  one  of  the  most  able  men  that 
ever  sat  in  the  Court  of  Chancery  in  this  country  (Lord  Cowper), 
having  ceased  for  four  years  to  be  Chancellor,  in  consequence  of  a 
change  in  the  Administration,  when  he  afterwards  came  back  to 
the  office  of  Chancellor,  often  declared  that  he  did  not  feel  himself 
ao  ready  in  the  discharge  of  his  duty  in  that  office  as  he  had  been 
before.  Whenever,  therefore,  I  judge  of  a  case  of  Scotch  law 
(being  bound,  nevertheless,  by  the  situation  in  which  I  stand  to 
farm  a  judgment  upon  it  as  well  as  I  can,  and  as  every  one  of  your 
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Lordships  is  bound),  I  nlwajs  have  a  jealonsy  of  myself  upon  the 
subject,  and  always  endeavoor  most  particularly  to  divest  myself  of 
anything  that  can  be  called  English  prejudice^  I  hold  that  to  be 
a  most  imperious  duty,  because  I  must  admit  that  it  is  likely  such 
prejudice  should  exist  in  my  mind,' 

It  thus  appears,  that  eminent  as  these  judges  undoubtedly  were^ 
none  of  them  was  insensible  to  the  di£Bcnlties  attending  the  dis- 
charge of  hb  duty  in  the  disposal  of  Scotch  appeals.  If  even  an 
absence  from  judicial  duty,  from  change  of  Ministry  or  other  causes, 
made  a  Chancellor,  on  his  return  to  office,  less  ready  and  capable 
for  the  discharge  of  the  judicial  functions,  how  much  less  capable 
must  that  judge  be,  who,  through  his  whole  profSsssional  life,  haa 
been  disassociated  from  the  practice  of  Scotch  law. 
'  These  defects  in  the  appellate  jurisdiction  are  made  more  apparent 
by  marking  a  few  of  the  changes  which  it  has  wrought  in  the  law  of 
Scotland  by  the  force  of  decisions,  thus  suddenly  wrenching  the  law 
from  its  ancient  bases. 

At  one  time  the  fetters  of  an  entail  were  held  to  apply  to  the 
institute  as  well  as  the  substitute  heirs,  under  the  general  term 
^ heirs  of  tailzie;'  but  in  the  Duntreath  case  this  law,  which  had 
existed  for  nearly  half  a  century,  was  changed  by  Lord  Mansfield  by 
a  reversal  in  the  House  of  Lords,  although  with  much  dissatisfaction 
among  the  highest  legal  authorities  on  the  bench  both  in  Scotland 
iamd  England — ^Lord  Eldon  having  always  disapproved  of  that  judg* 
ment.  Until  the  Queensberry  cases  occurred  on  the  Neidpath  and 
Queensberry  entails,  it  was  understood  as  law  that  leases  could  be 
granted  to  any  extent  and  duration,  where  not  e:tpre8sly  prohibited; 
but  in  these  cases  it  was  held  that  leases  beyond  the  ordinary 
period  of  endiurance  were  alienations^  and  fell  under  the  prohibitory 
clause,  to '  alienate '  or  *  dispone!  In  like  manner,  for  more  than  half 
a  century  it  had  been  understood  that  an  heir  substitute  of  entail^ 
disappointed  of  the  succession  fi^m  defect  in  the  irritant  and  resolu*- 
tive  clauses  not  applying  to  sales,  was  still  entitled  to  insist  on  the 
reinvestment  of  the  price,  as  against  the  heir  in  possession ;  and 
two  or  three  decisions  had  been  pronounced  in  the  Court  of  Session 
to  that  effect.  But  in  the  Ascog  case,  although  the  previous  deci'^ 
sions  were  confirmed  by  the  whole  court  (11  judges  for  it,  4  against 
it),  this  law  was  upset  in  the  House  of  Lords  by  one  single  Englkh 
judge, — thus  unsettling  things  long  at  rest. 

Examples  of  a  similar  nature  are  referred  to  by  the  distinguished 
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witnesses  examined  under  the  Royal  Commission  on  the  Amend- 
ment of  the  Appellate  Jorbdiction.  The  result  is,  that  instead  of 
the  House  of  Lords  sitting  as  a  Court  of  Session  judging  in  con- 
formity with  the  law  of  Scotland|  new  law  is  engrafted  on  our 
system  in  a  way  that  must  make  the  law  of  Scotland  ev6r  unfixed 
and  uncertain. 

In  proposing  a  reform  of  the  appellate  jurisdiction  in  so  far  as 
Scotch  appeals  are  concerned,  we  have  no  objections  to  the  oonstitu- 
tion  of  the  appeal  tribunal  as  it  now  exists,  in  so  far  as  the  Engli^ 
appellate  jurisdiction  is  concerned.     The   Queen's  subjects  are 
entitled  to  resort  to  Parliament  in  its  judicial'  capacity  for  redress 
against  the  decrees  of  other  tribunals*    There  is  no  necessity  for 
touching  or  altering  its  constitution.     All  that  is  necessary  is  ta 
supply  a  very  glaring  defect  in  this  constitution,  by  introduciiig 
into  the  judicial  department  the  Scotch  law  element^by  calling  or 
appointing  a  Scotch  judge  to  the  House  of  Lords  as  a  peer  of  the 
realm,  to  assist  not  only  in  the  disposal  of  Scotch  appeals,  but  in 
all  other  cases  which  came  before  the  Court.    It  may  be  matter  of 
little  importance  whether  this  judge  is  selected  from  among  the 
leaders  of  the  bar,  or  the  heads  of  the  Court  of  Sessicm.    From 
either  of  those  two  departments  may  be  selected  a  judge  of  the 
highest  attainments,  both  judicial  and  otherwise,  and  whose  deci- 
sioiis  would  inspire  confidence  and  reflect  credit  upon  the  Govern- 
ment making  the  appointment. 

Here,  however,  we  must  anticipate  and  answer  some  objections. 
The  removal  of  the  defect  in  the  appellate  jurisdiction  is,  as'  we 
have  stated,  to  be  accomplished  by  appointing  a  Scotch  judge,  with 
a  peerage,  to  sit  in  the  House  of  Lot^  as  a  member  of  the  court  of 
appellate  jurisdiction.  It  may  be  objected,  that  this  proposal  neces- 
sarily presupposes  the  competency  of  Scotch  judges  to  sit  and  judge 
in  £nglish  appeals ;  and  if  so,  why  may  English  jtidges  not  sit  and 
dispose  of  Scotch  appeals?  The  answer  to  this  is  obvious.  We 
object  in  Scotland  to  the  eaelusion  of  the  Scotch  element  firom  the 
coort  of  last  resort.  It  has  never  been  maintained  that  vftluable 
aid  may  not  be  rendered  by  judges  of  a  difierent  jurisdiction,  and 
versed  in  the  general  principles  of  jurisprudence.  The  proposition 
of  calling  a  Seotdi  judge  to  the  House  of  Lords  to  assist  in  Scotch 
appeals,  and  take  part  in  the  disposal  of  English  appeals,  is  not 
the  same  with  the  system  of  English  judges  exelusively^  without  any 
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Scotch  dement  in  the  tribunal,  judging  in  Scotch  appeals.  In  the 
former  case,  the  Scotch  judge  does  not  judge  alone  without  the 
assistance  of  enunent  English  judges.  Under  the  existing  system, 
it  is  the  English  judges  who  alone  determine  without  any  assistance 
fiom  any  Scotch  judge  whatever. 

Another  objection  has  been  stated  as  an  insuperable  difficulty ; 
but  which,  when  looked  fairly  in  the  &ce^  ought  not  to  stand  in  the 
way  of  a  remedy  for  a  moment  It  is  said,  that  appointing  a  Scotch 
judge  as  a  peer  of  the  realm  would  involve  difficulties  as  to  the 
prerogative  of  the  Crown.  We  do  not  profess  to  understand  that 
objection,  or  to  see  how  the  necessary  elevation  of  a  Scotch  Lord 
of  Session  to  the  peerage  should  be  a  greater  interference  with  the 
prerogative,  than  the  necessary  elevation  of  an  English  or  an  Irish 
Chancellor.  But  the  objection,  whatever  it  means,  is  disproved  by 
the  &ct,  that  the  judges  of  the  Court  of  Session  were,  before  the 
Union,  frequently  elevated  to  the  peerage.  Since  then,  their  eleva- 
tion to  such  honours  has  been  totally  denied  and  ignored.  It  first 
degenerated  into  the  creation  of  a  few  of  them  baronets,  and  even 
this  ceased  altogether ;  and  the  practice  of  conferring  such  honours 
is  now  numbered  among  the  things  that  are  past.  While,  in  Ireland, 
the  head  of  the  bench  is  not  unfrequently  rewarded  with  a  peerage, 
the  Scotch  judges,  however  distinguished  in  the  service  of  their 
country,  have  been  systematically  excluded  fix)m  that  honour.  It 
would  be  easy  to  collect  fix>m  the  roll  of  judges  who  have  filled  the 
President's  chair,  the  names  of  many  whose  fortune  and  position,  as 
well  as  their  learning,  would  have  made  the  distinction  of  a  peerage 
a  natural  and  appropriate  reward  of  professional  eminence.  We 
need  only  refer  to  President  Dalrymploy  President  Dundas,  Presi- 
dent Hope,  President  Boyle,  to  justify  this  remark ;  not  to  mention 
other  judges  connected  with  the  peerage,  such  as  Minto,  Haddo, 
Henderland,  and  others. 

But,  with  or  without  the  peerage,  we  maintain  that  the  appellate 
jurisdiction  of  the  House  of  Lords  must  ever  remain  defective  as  a 
tribunal  for  hearing  Scotch  appeals,  until  a  Scotch  judge  form  a 
permanent  part  of  it. 

With  reference  to  remits  back  to  the  Court  of  Session  to  reoon* 
sider  the  case,  which,  in  the  time  of  Lords  Thurlow  and  EldoDy 
became,  a  gigantic  evil,  it  is  only  necessary  to  advert  to  the  enor- 
mous expense  of  a  single  appeal  to  realize  folly  the  magnitude  of 
this  evil.    The  amount  of  a  bill  of  costs  is  quite  fiightful  to  ooa* 
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template.  The  fees  paid,  even  in  the  initiatoiy  stages,  to  clerks, 
and  for  printing,  exceed  all  reasonable  belief.  Then  the  high 
fees  to  counsel,  given  far  beyond  what  is  allowable  on  taxation,  and 
solicitors'  extra  charges,  are  so  enormous,  as  virtually  to  dose  the 
door  of  the  appellate  court  against  all  but  the  very  rich  and  the 
very  poor.  Of  these  two  classes,  the  pauper  is  the  best  off;  for  it 
not  nnfiequently  happens  that  the  rich  man  in  a  successful  appeal 
gains  his  point,  but  loses  his  estate  in  the  fearful  contest,  and  is 
beggared  for  life ;  whereas  the  pauper,  whether  he  g^s  or  not,  has 
nothing  to  lose.  The  costs,  too,  that  are  given  in  a  successful 
appeal,  are  so  inadequate,  that  unless  the  stake  is  of  considerable 
magnitude,  it  is  scarcely  worth  while  to  enter  the  lists  even  ynth  a 
competitor  who  is  worth  powd^  and  shot. 
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A  Protest  (xgcdnst  Mnality  Clauses. — The  opinion,  we  believe,  is 
very  generaUy  entertained  by  those  who  are  most  conversant  with 
the  practical  working  of  suspensions  and  appeals,  that  the  clauses 
so  anxioudy  introduced  into  Scotch  Acts  of  Parliament  for  the 
purpose  of  securing  finality  for  the  judgments  of  the  Sheriffs  and 
inferior  magistrates  are  illusory  and  useless.     Whether  official 
ingenuity  is  capable  of  devising  some  yet  more  stringent  formula 
of  exclusion,  which  shall  have  the  merit  of  accomplishing  the  object 
in  -view,  is  a  problem  that  requires  to  be  solved.    We  think  the 
difficulties  are  insuperable,  and  that  the  object  in  view,  the  absolute 
exclusion  of  appellate  jurisdiction,  is  in  the  last  degree  undesirable. 
The  aspect  in  which  the  subject  presents  itself  to  the  judicial 
mind  is,  that  the  exclusion  of  the  right  of  appeal  is  virtually  equiva- 
lent to  a  license  to  commit  injustice.    Actuated  by  the  desire  to 
protect  the  subject  from  oppression  at  the  hands  of  inferior  magis- 
trates, the  court  of  review  proceeds  to  criticise  the  letter  of  the 
eluding  enactment  in  a  hostile  spirit.    If  the  excluding  words 
not  so  comprehensive  as  to  apply  to  all  known  modes  of  review, 
they  will  be  rendered  literally.    If  sufficiently  comprehensive,  they 
are,  at  all  events,  susceptible  of  a  ^  sound  judicial  construction.' 
Only  assume,  for  example,  that  the  Legislature  could  not  be  supposed 
to  have  intended  to  deprive  the  supreme  court  of  its  inherent  power 
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of  oorrectiBg  the  iiregnlarities  pf  all  inferior  trilmiuds ;  it  follows 
almost  as  of  ooorse,  that  the  contemplated  exdosion  mnst  have 
reference  to  review  on  the  merits  of  the  case ;  and  that  a  judge 
who  acts  in  excess  of  the  statatoiy  powers  conferred  upon  him  has 
no  protection. 

In  one  sense,  these  finality  danses  have  fiiiled  most  signally. 
They  have  not  prevented^  but  have  rathw  stimulated  and  promoted, 
a  great  deal  of  litigation  upon  the  construction  of  the  statutes  in 
which  they  occfur.  They  have  certainly  had  the  efiect  of  enormously 
increasing  the  expenses  of  litigation,  and — ^what  is  even  more  to  be 
deplored — of  shifting  the  field  of  controversy  fipom  the  real  merits  of 
the  question  in  dispute  to  the  airy  and  transcendental  sphere  of 
jurisdiction.  We  happened  to  be  present  last  winter  at  all  the 
sittings  of  the  Court  of  Justiciary  in  its  appellate  capacify.  We 
could  not  help  wondering  what  sort  of  notion  respecting  our  laws, 
the  proceedings  which  we  witnessed  would  have  conveyed  to  the 
mind  of  any  intelligent  Englishman  or  foreigner  who  might  have 
been  present.  What  was  least  to  be  deprecated,  and  what  propably 
would  have  happened,  was,  that  being  utterly  unable  to  comprehend 
the  import  of  any  single  sentence  that  was  uttered  throughout  the 
discussions,  he  might  have  gone  away  impressed  with  the  conviction 
that  the  Scotch  lavryers  were  the  most  learned  persons,  and  Scotch 
jurisprudence  the  most  erudite  syst^n  in  existence. 

The  efiect  produced  upon  our  own  mind  was  somewhat  difilsrent. 
We  imagined  we  were  assisting  at  one  of  the  disputations  of  the 
schoolmen.  Distinctions  were  bandied  in  argument  quite  worthy 
of  the  ancient  profession  of  casubtiy;  while  the  staple  of  the 
arguments  consisted  in  discussions  about  ^  the  nature  of  things.' 
We  listened  to  much  ingenious  pleading  upon  the  nature  of  ofiences, 
whether  criminal  or  civil ;  wiredrawn  disquisitions  upon  the  nature 
of  penalties ;  refined  disputations  upon  the  nature  of  grounds  of 
appeal,  whether  involving  competency  or  merits.  Two  questions 
were  chiefly  agitated :  the  one,  whether  the  court  of  instance  had 
exceeded  its  jurisdiction ;  the  other,  whether  the  court  of  review 
might,  could,  or  should  •exceed  ita  jurisdiction  by  entertaining  the 
appeaL  The  table  and  floor  of  the  court  were  strewn  with  Ixx^ 
bearing  reference  to  those  subtleties  of  pleading ;  and,  over  and 
above,  there  was  a  plentiful,  and,  it  is  to  be  hoped,  a  correct  dtaticm 
of  cases  firom  the  stores  of  memory. 

Tired  of  this  wordy  warfare,  we  entered  the  Faculty  Library^ 
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sacred  on  Mondays  to  gossip  and  firiendly  intercourse.  But  the 
demon  of  jurisdiction  had  invaded  the  sanctum,  and  disturbed  the 
equanimity  of  the  members.  One  middle-aged  junior  had  given  up 
his  morning  walk  to  search  for  precedents,  and  was  still  seeking  for 
a  due  to  the  labyrinth  of  conflicting  cases.  Another,  who  but  yester- 
day was  bowled  out  in  an  entail  case,  value  L.50,000,  and  took 
his  punishment  with  a  smile  on  his  face,  was  now  in  despair  about 
a  L.5  fine ;  and  was  openly  anathematizing  the  Forbes  Mackenzie 
Act,  and  indulging  in  disloyal  expressions  respecting  her  Majest/s 
Courts.  Another  pair  of  disconsolates,  having  discovered  that  they 
were  opponents  for  the  nonce,  were  sitting  down  to  discuss  the  juris- 
diction question  more  Socratico.  One  veteran  hand  alone  seemed 
unaffected.  But  think  not,  reader,  that  he  was  upheld  by  any 
consciousness  of  superior  resources.  He,  too,  had  a  jurisdiction  case 
in  the  roll ;  but,  ten  years  before,  he  had  argued  a  case  upon  the 
same  statute ;  and,  thanks  to  a  retentive  memory,  he  had  found  a 
report  of  it.  When  his  name  was  called,  he  calmly  stood  up, 
tabled  his  authority,  and  got  abaolmtor  with  expenses. 

At  the  close  of  a  long  discussion,  one  of  the  disputants  might  be 
seen  to  enter  the  apartment,  serene  and  cheerful ;  when  something 
like  the  following  colloquy  would  take  place : — 

'  Well,  have  you  gained  your  case  V 

'  Not  exactly ;.  but  the  Court  has  sustained  the  jurisdiction.' 

'  Yes ;  and  the  bill  has  l^een  reftised  with  expenses  V 

'  Oh  I  of  course  we  couldn't  expect  to  get  into  the  merits ;  the 
statute  was  too  clear  against  us  for  that ;  but  I  have  established  the 
great  principle,  that  smoking  in  a  railway  carriage  is  a  criminal 
offence,  and  cognizable  by  the  Court  of  Justiciary.' 

'  Indeed  I  then  Tm  done  for ;  but  let  me  see :  it  was  found  in  a 
previous  case,  that  smoking  on  the  top  of  an  omnibus  was  ^^  civil ;" 

ibon^  the  Pr observed  that  it  might  be  considered  decidedly 

tmcivil  to  light  your  Havannah  in  the  interior.' 

^  I  shall  let  you  into  the  secret ;  the  whole  question  turns  upon 
the  word  ^^or."  In  the  Bailway  Clauses  Act,  the  penalties  are 
recoverable  by  ^^  poinding  and  imprisonment ;"  in  the  Gorbab  Police 
Exteniion  Act,  the  warrant  is  for  ^^  poinding  or  imprisonment*" 
Hence  the  inhabitants,  although  forbidden  to  pollute  the  atmosphere 
of  that  firagrant  suburb  with  the  noxious  vapours  of  the  tobacoo-leaf, 
are  under  no  immediate  peril  as  to  their  personal  liberty  in  respect 
of  contravention.' 
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^  Many  thanks ;  but  I  had  thought  the  circomstance  of  the 
warrant  of  imprisonment  entering  the  sentence  had  something  to 
do  with  the  question  of  civU  or  criminal' 

^By  no  means.  In  the  Day  Poaching  Act  the  warrants  are 
separate,  and  yet  the  Court  of  Justiciary  has  jurisdiction  ;  in  the 
Forbes  Mackenzie  Act  it  has  been  held  competent  to  include  both 
in  one  interlocutor,  and  yet  the  jurisdiction  is  purely  dvil.' 

The  first  speaker,  thrice  armed  in  the  knowledge  of  the  wondrous 
virtues  of  an  ^or/  advanced  to  the  table,  confuted  the  sophistry 
which  would  impute  criminality  to  the  gentleman  who  had  incurred 
a  debt  of  forty  shillings  to  his  clients,  the  Railway  Company,  by 
smoking  in  their  carriages,  and  got  the  bill  thrown  out.  But,  un- 
fortunately, this  victory  was  but  the  harbinger  of  future  defeat ;  for, 
in  a  subsequent  suspension  in  the  Court  of  Session,  their  Lordships 
held,  that  although  dvil  as  regards  the  quality  of  jurisdiction,  the 
statute  contemplated  a  criminal  procedure.  The  magistrate  had 
exceeded  his  jurisdiction  in  allowing  the  culprit  to  be  interrogated ; 
and  the  company,  we  are  at  liberty  to  suppose,  may  have  had  a  con- 
siderable sum  to  pay,  to  avoid  a  threatened  action  of  damages,  for 
putting  the  illegal  warrant  into  execution. 

It  will  not  be  supposed  that  we  have  intended,  in  the  above  bird^s- 
eye  sketch,  to  cast  any  discredit  on  the  case  law,  in  regard  to  dvil 
and  criminal  jurisdiction.  The  fault  lies  with  the  Legislature,  or 
witii  those  on  whose  responsibility  Parliament  has  accepted  enact- 
ments confused  and  contradictory,  foUovnng  no  settled  order  of 
style,  and,  as  it  were,  purposely  confounding  the  distinctions  betwixt 
civil  and  criminal  process.  In  these  statutes,  the  Legislature  has 
shown  an  ignorant  jealousy  of  the  interference  of  the  supreme 
courts;  and  the  courts,  although  doing  their  utmost  to  protect 
the  subject  from  oppression,  have  been  involved  in  hopeless  diffi- 
culties, in  consequence  of  the  impossibility  of  reconciling  the  incon- 
sistent expressions  used  in  the  statutes. 

We  think,  however,  that  legislation  on  the  subject  has  become 
absolutely  necessary,  in  order  to  prevent  the  administration  of  ap- 
pellate jurisdiction  by  the  Court  of  Justiciary  from  d^enerating 
into  a  sham.  Why  should  any  man,  who  wants  to  know  whether 
the  Act  under  which  he  was  convicted  warrants  the  impositicm  of  a 
certain  penalty,  be  prevented  from  going  into  that  question ;  and 
compelled  to  spend  his  money  in  arguing  the  barren  question^ 
whether  the  ofience,  the  existence  of  which  is  in  question,  be  civil 
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or  criminal?  It  is  clear  that  parties  subjected  to  penalties  trill 
litigate.  Then,  we  say,  let  them  litigate  about  the  question  of  law, 
if  there  is  one,  and  not  about  the  right  to  litigate. 

What  we  would  suggest  is,  that  a  power  should  be  given  to  any 
two  judges  of  the  Courts  of  Justiciary  or  Session  to  hear  parties 
upon  any  question  of  law  arising  under  a  summary  prosecution, 
provided  the  point  is  reserved  by  the  Sheriff  or  magistrate,  and 
stated  in  a  case.  The  method  of  appeal  upou  a  stated  case  has  been 
already  in  operation  for  some  years  under  the  provisions  of  the 
Lands  Valuation  Act.  An  abstract  of  the  determinations  of  the 
Court  of  Appeal  appeared  veiy  lately  in  our  pages.  This  mode  of 
appeal  has  a  much  wider  sphere  of  operation  in  England,  under  the 
Act  20  Vict.,  c.  43.  The  working  of  the  statute  has  elicited  the 
most  unqualified  encomiums  from  the  organs  of  professional  opinion 
in  England.  Already  the  decisions  of  the  Court  of  Appeal — 
which  will  be  found  reported  under  the  title  of  ^  Magistrates  Cases' 
in  the  ^  Law  Journal '  Reports — present  a  valuable  commentary  on 
the  statute  law  of  England  and  Ireland,  and  have  been  the  means 
of  relieving  the  local  judges  fix)m  many  embarrassing  questions  as 
to  their  duties  and  jurisdictions ;  and  there  is  no  reason  to  doubt 
that  the  system  could  be  transplanted  vtith  perfect  propriety  and 
success  to  this  part  of  the  kingdom. 

We  observe  that,  in  spite  of  the  indisposition  of  the  superior  courts 
to  recognise  and  give  effect  to  clauses  exclusive  of  their  jurisdiction, 
every  session  brings  forth  its  harvest  of  Scotch  bills,  in  which — ^no 
matter  what  the  subject,  how  novel  the  principle,  or  how  intricate 
the  machinery  provided  for  its  execution— we  are  sure  to  find  the 
stereotyped  clause,  that  ^  no  judgment  or  decree  to  be  pronounced  in 
virtue  of  this  Act,  shall  be  subject  to  review  by  advocation,  suspen- 
sion, reduction,  or  any  other  process.'  Among  the  bills  of  the  pre- 
sent session  which  repeat  this  parrot  cry,  we  may  mention  Mr  Mure's 
useful  measure  for  the  regulation  of  Public-houses,  and  Mr  Massey's 
Copyright  Bill.  In  the  latter  bill,  the  clause,  if  not  unmeaning,  is 
highly  mischievous,  as  going  to  exclude  the  opportunity  of  obtaining 
a  decision  of  the  Court  of  Session  on  the  important  legal  questions 
that  ntiay  arise  upon  the  new  species  of  copyright  property  created 
by  the  statute.  It  is  remarkable  that,  although  the  bill  is  made  to 
apply  to  the  whole  United  Kingdom  and  the  British  Colonial  pos- 
sessioiis,  there  is  no  exclusion  of  appellate  jurisdiction  as  regards 
any  other  of  her  Majesty*s  superior  courts  except  those  of  Scotland. 
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Apparently  the  draftsman  of  the  bill,  wishing  tx>  adapt  its  requisi- 
tions to  Scotch  procedure,  has  dipped  into  onr  statute  law;  and 
finding  this  clause  to  be  of  pretty  firequent  occurrence,  he  no  doubt 
imagined  that '  advocation '  and  '  suspension'  were  analogous  to  the 
procedure  by  *  essoign  or  wager  of  law/  which  used  to  be  so  jealously 
excluded  in  the  English  revenue  statutes,— obsolete  forms  possess- 
ing latent  capabilities  for  mischief,  and  which,  therefore,  would  re- 
quire to  be  disallowed. 

On  behalf  of  the  profession,  whose  ingenuity  and  powers  of 
research  have  been  so  needlessly  taxed,  to  assist  in  the  solution 
of  unprofitable  questions  as  to  competency,  and  civil  or  criminal 
jurisdiction,  we  entreat  those  members  of  the  Legislature  not  to 
add  to  the  complexity  of  this  branch  of  the  law  by  the  introduction 
of  finality  clauses  into  future  statutes.  If  we  may  not  have  the 
benefit  of  a  general  Act  providing  for  a  summary  form  of  review, 
let  some  such  provison  at  least  be  inserted  in  all  future  enact* 
ments  which  confer  a  special  power  of  jurisdicticm  upon  the  inferior 
courts  of  this  country.  By  this  means,  the  expense  attending 
the  execution  of  the  Acts  will  be  greatly  Jessened,  and  the  ap- 
pellate jurisdiction  spared  the  reproach  of  being  powerless  for 
legitimate  interpretation,  and  only  operative  in  a  manner  which 
involves  all  the  evils  of^  uncertainty,  delay,  and  unprofitable  ex- 
penditure. 

Vacancies  and  Appointments. — We  have  this  month  to  notice  two 
legal  appointments,  both  of  which  have  for  some  time  been  expected, 
— one  academical,  the  other  judicial.  The  appointment  of  Mr  Dove 
Wilson  to  be  Sherifi^-substitute  in  Kincardine  is  a  satisfactory  one, 
as  Mr  Wilson,  although  he  had  not  been  long  enough  in  the  pro- 
fession to  take  a  position  among  the  practising  men,  was  known  to 
be  a  sound  scholar  and  a  clear-headed  lawyer.  During  the  short 
time  he  has  occupied  the  bench  at  Stonehaven,  he  has  shown  a 
decided  aptitude  for  the  discharge  of  the  judicial  functions,  and 
has  gained  the  confidence  and  esteem  of  the  profession. — ^The  other 
appointment  to  which  we  refer  is  that  of  Mr  James  Lorimer,  advo- 
cate, to  be  Professor  of  Public  Law.  Mr  Lorimer  is  well  known  as 
the  author  of  some  thoughtftil  works.  Considering  the  feeling 
that  exists  in  favour  of  making  the  selection  to  legal-academical 
appointments  from  the  ranks  of  the  senior  bar,  this  appointment  is 
probably  the  best  practicable,  although  it  must  be  admitted  that 
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neither  in  respect  of  practice,  Bor  by  any  notable  contribution  to 
the  philosophy  of  jurisprudence,  had  Mr  Lorimer  established  his 
claim  to  the  appointment. 

It  will  be  observed  that  Mr  Swinton,  who  has  so  long  and  cre- 
ditably fulfilled  the  duties  of  Civil  Law  professsor,  has  now  retired. 
The  appointment  virtually  rests  with  the  Faculty  of  Advocates. 
We  understand  that  Mr  J.  Montgomerie  Bell,  Mr  Norman  Mao* 
phenon,  and  Mr  A.  Beatson  Bell,  advocates,  are  already  in  the  field 
as  candidates  for  the  chair. 
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A  Bill  to  Facilitate  the  Transmimon  of  Moveable  Property  in  Seotland. 

Whereas  it  is  expedient  to  facilitate  the  Transmission  of  Moveable  Estate  in 
Scotland :  Be  it  enacted  hr  the  Queen's  Most  Excellent  Majesty,  by  and  with 
the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal,  ana  Commons 
in  this  present  Parliament  assembled,  and  by  the  Authority  of  the  same,  as 
follows : 

1.  f^rom  and  after  the  passing  of  this  Act^  it  shall  be  competent  to  any  Party, 
in  right  of  a  Personal  Bond  or  of  a  Conveyance  of  Moveable  Estate,  to  asBign 
BQch  Bond  or  Conveyance  by  Assignation  in  or  as  nearly  as  may  be  in  the  Form 
set  forth  in  Schedule  A.  hereto  annexed ;  and  it  shall  be  competent  to  write 
the  Assignation  or  Assignations  on  the  Bond  or  Conveyance  itself  in  or  as 
nearly  as  may  be  in  the  Form  set  forth  in  Schedule  B.  hereto  annexed ;  which 
Aasi^oation  shall  be  registrable  in  the  Books  of  any  Court,  in  Terms  of  any 
Claiue  of  Registration  contained  in  the  Bond  or  Conveyance  so  assigned ;  and 
such  Assignation,  upon  being  duly  stamped  and  duly  intimated,  shall  have 
the  same  Force  and  JBfifect  as  a  duly  stamped  and  duly  intimated  Assignation 
according  to  the  Forms  at  present  in  use. 

2.  An  Assignation  shall  be  validly  intimated  (1)  by  a  Notary  Public  deliver- 
ing a  (kfpj  thereof,  certified  as  correct,  to  the  Person  or  Persons  to  whom 
Intimation  may  in  any  Case  be  requisite,  or  (2)  by  the  Holder  of  sobh  Assigna- 
tion, or  any  Peraon  authorised  by  him,  traoamitting  a  Copv  thereof  certified 
as  correct  by  Poet  to  such  Person ;  and  Tin  the  Fust  Case)  a  Certificate  by 
such  Notary  Public  in  or  as  nearly  as  may  be  in  the  Form  set  forth  in  Schedule 
C.  hereto  annexedf  and  (in  the  Second  Case)  a  written  Acknowledgment  by 
the  Peison  to  whom  such  Copy  may  have  been  transmitted  by  Post  as  aforesaid 
of  the  Receipt  of  the  Copy,  shall  be  sufficient  Evidence  cl  such  Intimation 
having  been  dulv  made:  Provided  always,  that  if  the  Deed  or  Instrument 
ooptaming  sooh  Assignation  shall  likewise  contain  other  Conveyances  or  Declar- 
ations of  %rust  Purposes,  it  shall  not  be  necessary  to  deliver  or  transmit  a  fall 
Copy  thereof,  but  only  a  Copy  of  such  Part  thereof  as  respects  the  Subject 
Matter  of  such  Assignation. 

3.  Nothing  in  this  Act  contained  shall  prevent  the  Transmission  of  any  Per- 
sonal Bond  or  Conveyance  of  Moveable  Estate,  or  the  Intimation  of  any  Assig- 
nation according  to  tne  Forms  at  present  in  use. 

4.  The  following  Words  in  this  AeL  and  in  the  Schedules  annexed  to  this 
Act,  fliiall  have  the  several  Meanings  nereby  assigned  to  them,  unless  there  be 
wwnething  in  the  Subject  or  Context  repugnant  to  such  Construction ;  that  is 
to  say.tiie  Word  *  Bond'  and  the  Word  *  Conveyance'  shall  extend  to  and  in- 
chide  Penonal  Bonds  for  Payment  or  Perlonnanoe,  Bonds  of  Caution,  Bonds 
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of  Guamitee,  Bonds  of  Relief,  Bonds  and  Assignations  in  Secmity  of  every 
Kind,  Decreets  of  any  Court,  Policies  of  AsBoranoe  of  any  Assurance  Company 
or  Association  in  Scotland,  whether  held  by  Parties  resident  in  Scotland  or 
elsewhere,  I^tests  of  Bills  or  of  Promissory  Notes,  Dispositions,  Assignations, 
or  other  Conveyances  of  Moveable  or  Personal  Proper^  or  Effects,  Assignations, 
Translations,  and  Retrocessions,  and  also  Probative  E!xtracts  of  all  such  Deeds 
from  the  Books  of  any  competent  Court ;  the  Word  *  Assignation*  shall  also 
include  Translations  and  Retrocessions,  and  Probative  Extracts  thereof;  the 
Words  *  Moveable  Estate*  shall  extend  to  and  include  all  Personal  Debts  and 
Obligations,  and  Moveable  or  Personal  Ph>perty  or  Effects  of  every  Kind. 

5.  This  Act  may  be  dted  for  all  Purposes  as  the  *  Transmission  of  MoveaUe 
Property  (Scotland)  Act,  1862/ 

SCHEDULES  referred  to  in  the  foregoing  Act. 

SCHEDULE  A. 

I  A,  jB.,  in  consideration  of,  j%.  [or  otherwise^  as  the  Case  may  &e],  do  hereby 
assign  to  C  D.  and  his  Heirs  or  Assignees  [or  otherwise^  as  the  Case  may  beA 
the  Bond  [or  other  Deed,  describing  »<,]  granted  by  E.  F.,  dated,  f^,,  by  whic£ 
[here  sj[>e<xfy  the  Nature  of  the  Deed,  a:i^  'P^fy  olso  any  connecting  Title,  and 
any  Circumstances  requiring  to  be  stated  in  regard  to  the  Nature  and  Extent  ofikt 
Right  required].    In  witness  whereof,  j*e. 

[Insert  Testing  Clause  in  usual  FomL] 

SCHEDULE  B. 

I  A.  B,,iD.  consideration  of,  j<c.  [or  otherwise,  as  the  Case  may  he,]  do  herel 
assign  to  C  Z>.  and  his  Heirs  or  Assignees  [or  otherwise,  as  the  Case  may  &e,] 
the  fore^ing  [or  within-written]  Bond  [or  other  Writ  or  Deed,  describing  it,'^ 
granted  m  my  Favour  [or  otherwise,  as  the  Case  may  he,  specifying  any  connecting 
Title,  and  any  Circumstances  requiring  to  he  stated  in  regard  to  the  Nature  and 
Extent  of  the  Bight  assigned.]    In  witness  whereof,  ^. 

[Insert  Testing  Clause  in  usual  Form,] 

SCHEDULE  C. 

I  (il)  of  the  City  of  Notary 

Public,  do  hereby  attest  and  declare.  That  upon  the 

Day  of  and  between  the 

Hours  of  and  I  duly  intimated  to  B. 

[here  describe  the  Party]  the  within  written  Assignation  [or  otherwise,  as  the 
Case  may  he],  or  an  Assignation  granted  hyThere  describe  it],  and  that  by  de- 
livering to  the  said  A,  personally  i^  otherwise]  hy  leaving  for  the  said  il.  within 
his  Dwelling  House  at  E,,  in  the  Bands  of  [here  describe  the  Party],  a  full  Copy 
thereof,  [or  if  a  partial  Copy  here  quote  the  Portion  of  the  Deed  whi<^  has  bien 
delivered^  to  be  given  to  him ;  all  of  which  was  done  in  presence  of  C.  and  2>. 
[here  name  and  describe  the  Two  Witnesses],  who  subsmbe  this  Attestation  along 
with  me.    In  witness  whereof. 

[Insert  Testing  Clause  in  usual  Form,  to  he  subscribed  by  the  Party  and  the  Ttro 
Witnesses,] 

A  Bill  [as  amended  in  Committee]  for  Amending  the  Law  relating  to  Copyright  in 
Works  of  the  Fine  Arts,  and  for  repressing  the  Commission  of  Frmtd  m  Ae 
Productum  and  Sale  of  such  Works. 

Preamble. — 1.  The  Author  of  every  Painting,  Drawing,  and  Photograph 
which  shall  be  or  shall  have  been  made,  either  in  liie  British  Dominions  or  else- 
where, and  which  shall  not  have  been  sold  or  disposed  of  before  the  Commence- 
ment of  this  Act,  and  his  Assiffus,  shall  have  the  sole  and  exduave  Right  of 
cop^g,  reproducing,  and  mmtiplying  such  Painting  or  Drawing,  and  the 
Design  hereof,  or  such  Photograph,  and  the  Negative  thereof,  by  any  Meaiw 
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axui  of  any  Size,  for  the  Term  of  the  natural  Life  of  each  Author,  and  Seven 
TearB  after  his  Death ;  provided  that  when  any  Painting  or  Drawing,  or  the 
Negative  of  any  Photograph,  shall  be  for  the  First  Time  sold  or  disposed  of  after 
the  passing  of  this  Act,  tne  Person  so  selling  or  disposing  of  the  same  shall  not 
retain  the  Copyright  thereof,  unless  it  be  expreaslY  reserved  to  him  by  Agree- 
ment in  Writing,  signed,  at  or  before  the  Tmie  of  such  Sale  or  Disposition,  by 
the  Vendee  or  Attignee  of  such  Painting  or  Drawing,  or  of  such  Negative  of  a 
Photo^ph,  nor  smill  the  Vendee  or  Assignee  thereof  be  entitled  to  any  such 
Copynght,  unless,  at  or  before  the  Time  of  such  Sale  or  Disposition,  an  Agree- 
ment in  Writing,  signed  by  the  Person  so  selling  or  disposing  of  the  same,  or 
by  his  Agent  duly  authorized,  shaU  have  been  nuule  to  tnat  Effect. 

2.  Copyright  not  to  prevent  the  Representation  of  the  same  Subjects  in  other 

3.  Assignments,  Licences,  &c.,  to  be  in  Writing. 

4.  Clause  A. — ^Register  of  Proprietors  of  Copyright  in  Paintings,  Drawings, 
and  Photographs  to  be  kept  at  Stationers*  Hall. 

5.  Clause  B. — Certain  Enactments  of  recited  Act  of  the  6th  Year  of  Victoria 
to  ap^y  to  the  Books  to  be  kept  under  this  Act. 

6.  Penalties  on  Infringement  of  Copvright. 

7.  No  Person  shall  do  or  cause  to  be  done  any  or  either  of  the  following 
Acts ;  that  is  to  say, 

Fint,  no  Person  shaU  fraudulently  sign  or  otherwise  affix,  or  fraudulently 
cause  to  be  signed  or  otherwise  affixed,  to  or  upon  any  Painting,  Drawing, 
or  Photograph,  or  the  N^ative  thereof,  any  Name,  Initials,  or  Monogram : 
Secondly,  no  Person  shall  fraudulently  sell,  publish,  exhibit,  or  dispose  of,  or 
offer  for  Sale,  Exhibition,  or  Distribution,  any  Painting,  Drawing,  or  Pho- 
tograph, having  thereon  the  Name,  IniUaJs,  or  Monogram  of  a  Person  who 
did  not  execute  or  make  such  Work : 
Thirdly,  no  Person  shall  fraudulently  utter,  dispose  of,  or  put  off,  or  cause  to 
be  uttered  or  disposed  of,  any  Copy  or  oolouraole  Imitation  of  any  Painting, 
Drawing,  or  Photograph,  whether  there  shall  be  subsisting  Copyright  therein 
or  not,  as  having  wen  made  or  executed  by  the  Author  or  Mfl^er  of  the 
original  Work  from  which  such  Copy  or  Imitation  shall  have  been  taken  : 
Fourthly,  where  the  Author  or  Maker  of  an^r  Painting,  Drawing,  or  Photo- 
graph, made  either  before  or  after  the  passing  of  this  Act,  ehSl  have  sold 
or  otherwise  parted  with  the  Possession  of  such  Work,  if  any  Alteration 
shall  afterwards  be  made  therein  by  any  other  Person,  by  Addition  or 
otherwise,  no  Person  shall  be  at  liberty,  during  the  Life  of  the  Audior  or 
Maker  of  such  Work,  without  his  Consent,  to  make  or  knowingly  to  sell  or 
publish,  or  offer  for  Sale,  such  Work  or  an  v  Copies  of  such  Work  so  aJtered 
as  aforesaid,  or  any  Part  thereof,  as  or  for  tne  unaltered  Work  of  such 
Author  or  Maker.' 
Every  Offender  under  this  Section  shall,  upon  Conviction,  forfeit  to  the 
Person  aggrieved  a  Sum  not  exceeding  Ten  Pounds,  or  not  exceeding  double  the 
full  Frioe,  if  any,  at  which  all  such  Copies,  Engravings,  limitations,  or  altered 
Works  shall  have  been  sold  or  offered  for  Sale ;  and  all  such  Copies,  Engravings, 
Imitations,  or  altered  Works  shall  be  forfeited  to  the  Person,  or  the  il^gns  or 
legal  RepresentativeB  of  the  Person,  whose  Name,  Initials,  or  Monogram  shall 
be  so  fraudulently  signed  or  affixed  thereto,  or  to  whom  such  spurious  or  altered 
Work  shall  be  so  fraudulently  or  falsely  ascribed  as  aforesaid:  Provided  always, 
that  the  Penalties  imposed  by  this  Section  shall  not  be  incurred  unless  the  Person 
whose  Name,  Initials,  or  Monogram  shall  be  so  fraudulently  signed  or  affixed, 
or  to  whom  such  spurious  or  utered  Work  shall  be  so  fraudulently  or  falsely 
ascribed  as  aforesaid,  shall  have  been  living  at  or  within  Twenty  i  ears  next 
before  the  Time  when  the  Offence  may  have  been  committed. 

8.  Pecuniary  Penalties  in  Scotland  may  be  recovered  bv  Action  before  the  Court 
of  Session  in  ordinary  Form,  or  by  summary  Action  before  the  Shmff  of  tJie 
County  where  the  Offence  may  be  committed  or  the  Offender  resides,  who,  upon 


260  HEW  BIhLS  BBFOBE  PARIJAMKWT, 

Proof  of  the  Offence  or  Offenoee,  eitbcr  by  Goof  emm  of  the  Party  offending, 
or  by  the  Omth  or  Affirmation  of  One  or  more  credible  TVitneaMB,  ahaU  oon- 
Tict  the  Offender,  and  find  him  liable  to  the  Poialty  or  Penaltiea  aforeBaid, 
as  alao  in  Ezpenaea,  and  it  ehall  be  lawfnl  for  the  Shenff,  in  prononndng  aoch 
Jodgm^it  for  the  Penalty  or  Penaltiea  and  Coats,  to  insert  in  each  Jadgment  a 
Warrant,  in  the  erent  of  aoch  Penalty  or  Penaltiea  and  Goats  not  being  paid, 
to  levy  and  recover  the  Amount  of  theaame  by  Pending:  Ftonded always,  that 
it  ahaU  be  lawful  to  the  Sheriff,  in  the  event  of  hia  djamiasing  the  Aeti<m  and 
asBoilaieing  the  Defender,  to  find  the  Coinplainer  liable  in  Ezpenaea,  and  any 
Judgment  so  to  be  pfronounced  by  the  Sneriff  in  aoch  sommary  AppUcatioii 
shall  be  final  and  condnaive,  and  not  aabject  to  Review  by  Advocation,  Sua- 
pension.  Redaction,  or  otherwiae. 

9.  Clause  C. — Snnerior  Coorta  of  Record  in  which  any  Action  is  pending 
may  make  an  Order  far  an  Injunction,  Inapectionf  or  Account. 

10.  Importation  of  pirated  Works  prohibited.    Amplication  in  such  Caaei  <^ 
Customs  Acts. 

11.  Saving  of  Right  to  bring  Action  for  Damages. 


A  Bill  to  amend  '  The  Merchant  Shipping  Act^  1854,*  '  The  Merchant  Sh^piag 
Act  Amendment  Act^  1855,'  and  '  Tlie  Customs  Consolidatian  Act^  1853.^ 

Delivery  of  Goods  and  Lien /or  Freight. 

52.  Interpretation  of  Terms. 

53.  Where  the  Owner  of  any  Goods  imported  in  any  ^p  from  Fordgn  Parts 
into  the  United  Kingdom  fails  to  make  Entry  thereof,  or  having  made  Entry 
thereof,  to  land  the  same  or  take  Ddivery  thereof,  and  to  proceed  the«with 
with  all  convenient  Speed,  by  the  Times  severally  herein>after  mentioned,  the 
Shipowner  may  make  Entry  of,  and  land  or  unship  the  said  Goods  at  the  TiJoaes, 
in  tne  Manner,  and  subject  to  the  Conditions  following ;  (that  is  to  say,) 

(1.)  If  a  Time  for  the  Delivery  of  the  Goods  is  ezprnBed  in  the  Chjurter  Partn- 
er Bill  of  Lading,  and  the  Ship  is  a  Steam  Ship,  then  at  any  Time  after 
the  Time  ao  ex^neased : 

(2.)  If  a  Time  for  the  Delivery  of  the  Goods  is  expressed  in  the  Charter 
Party  or  Bill  of  Lading,  and  the  Ship  is  a  Sailing  Ship,  then  at  asy 
Time  after  the  Time  so  es^reased,  not  being  leaa  than  Fortv-ei^t  Hours, 
exclusive  of  a  Sunday  or  Holiday,  after  the  Report  of  the  Ship : 

(8.)  If  no  Time  for  the  Delivery  of  the  Goods  is  expressed  in  uie  Charter 
Party  or  Bill  of  Lading,  then,  whether  the  Ship  is  a  Steam  Ship  or  a 
Sailing  Ship,  at  any  Time  after  the  Expiration  of  Seventy-two  Hours, 
exclusive  of  a  Sunday  or  Holiday,  after  the  Report  of  the  £ttiip : 

(4.)  If  any  Wharf  or  Warehouse  is  named  in  the  Charter  Party  or  Bill  of 
Lading  as  the  Wharf  or  Warehouse  where  the  Goods  are  to  be  placed, 
and  if  they  can  be  conveniently  there  received,  the  Shipowner  in  landing 
them  by  virtue  of  this  Enactment  shall  cause  them  to  be  placed  on  sock 
Wharf  or  in  such  Warehouse : 

(5.)  In  other  Cases  the  Shipowner  in  landing  Goods  under  this  Enactmeot 
shall  place  them  in  or  on  some  Wharf  or  Warehouse  which  has  been  duly 
approved  by  the  Commiasionere  of  Customs  for  ^e  landing  of  dutiable 
Goods  and  on  or  in  which  Goods  of  a  like  Nature  are  usnally  fJaoed : 

(&.)  If  at  any  Time  before  the  Goods  are  landed  or  unshipped  the  Owner  of 
the  Goods  is  ready  and  offers  to  land  or  take  Delivery  of  the  same,  he 
shall  be  allowed  bo  to  do,  and,  if  he  has  not  already  entered  the  Goods, 
to  make  entiry  thereof,  and  his  Entry  shall  in  such  Case  be  preferred  to 
any  Entry  which  may  have  been  made  by  the  Shipowner : 

(7.)  If  any  Goods  are,  for  the  Purpose  of  Convenience  in  assortaig  the  same, 
landed  ai  the  Wharf  where  the  Ship  is  discharged,  and  the  Owner  of  the 
Goods  at  the  Time  of  such  landing  has  made  Entry  and  is  ready,  and 


NEW  BILLS  BEFORE  PABLIAMENT.  261 

offefB  to  take  Delivery  thereof,  and  to  conyer  the  same  to  some  other 
Wharf  or  Warehouae,  the  Expenae  of  such  landing  shall  be  borne  by  the 
Shipowner. 

54.  If,  when  Goods  are  landed,  the  Shipowner  give  Notice  for  that  Purpose, 
the  lien  for  Freight  is  to  continue. 

55.  lien  to  be  discharged  on  Proof  of  Payment. 

56.  lien  to  be  discharged  on  Deposit  with  Warehouse  Owner. 

57.  If  such  Deposit  as  aforesaid  is  made  with  the  Wharf  or  Warehouse  Owner, 
and  the  Person  making  the  same  does  not  within  FifUen  Days  after  making 
it  ^re  to  the  Wharf  or  Warehouse  Owner  Notice  in  Writing  to  retain  it, 
ititiiig  in  such  Notice  the  Sum,  if  any,  which  he  admits  to  be  payable  to  the 
Shipowner,  or,  as  the  Case  may  be,  tbiat  he  does  not  admit  any  Sum  to  be  so 
payable,  the  Wharf  or  Warehouse  Owner  may,  at  the  Expiration  of  such  Fifteen 
Daysy  pay  the  Sum  so  deposited  over  to  the  Shipowner,  and  shall  by  such  Pay- 
ment be  discharged  from  all  Liability  in  respect  thereof. 

58.  If  such  Deposit  as  aforesaid  is  made  with  the  Wharf  or  Warehouse  Owner, 
and  the  Person  making  the  same  does  within  Fifteen  Days  after  making  it  give 
to  the  Wharf  or  Warehouse  Owner  such  Notice  in  Writing  as  aforesaid,  the 
Wharf  or  Warehouse  Owner  shall  immediatdy  apprize  the  Shipowner  of  such 
Notice,  and  shall  pay  or  tender  to  him  out  of  the  Sum  deposited  the  Sum,  if 
any,  admitted  by  such  Notice  to  be  payable,  and  shall  retain  the  Remainder  or 
Balanoe,  or  if  no  Sum  is  admitted  to  oe  payable,  the  whole  of  the  Sum  deposited, 
for  Thirty  Days  from  the  Date  of  the  said  Notice ;  and  at  the  Expiration  of 
such  Tkirtu  Days^  unless  legal  Proceedings  have  in  the  meantime  been  insti- 
tuted by  the  Shipowner  against  the  Owner  of  the  Goods  to  recover  the  said 
Balanoe  or  Siun  or  otherwise  for  the  Settlement  of  any  Disputes  which  may 
have  arisen  between  them  concerning  such  Freight  or  other  Charges  as  afore- 
said, and  Notice  in  Writing  of  such  Proceedings  has  been  served  on  him,  the 
Wharf  or  Warehouse  Owner  shall  pay  the  said  Balance  or  Sum  over  to  the 
Owner  of  the  Groods,  and  shall  by  such  Payment  be  discharged  from  all  liability 
in  respect  thereof. 

59.  If  the  Lien  is  not  discharged,  and  no  Deposit  is  made  as  herein-before 
mentioned,  the  Wharf  or  Warehouse  Owner  may,  at  the  Expiration  of  Ninety 
Days  from  the  Time  when  the  Goods  were  placed  in  his  Custody,  or,  if  the 
Goods  are  of  a  perishable  Nature,  at  such  earlier  period  as  he  in  his  Discretion 
thinks  fit,  sell  by  Public  Auction,  either  for  Home  Use  or  Exportation,  the  said 
Goods  or  so  much  thered  as  may  be  necessary  to  satisfy  the  Charges  herein- 
sfter  mentioned. 

60.  Notices  of  Sale  to  be  given. 

61.  Monies  arising  from  £ile,  how  to  be  applied. 

62.  Whenever  QckmIb  are  placed  in  the  Custody  of  a  Wharf  or  Warehouse 
Owner  under  the  Authority  of  this  Act,  the  said  Wharf  or  Warehouse  Owner 
shall  be  entitled  to  Rent  in  respect  of  the  same,  and  shall  also  have  Power  from 
Time  to  Time,  at  the  Expense  of  the  Own^  of  the  Goods,  to  do  all  such  reason- 
sble  Acts  as  in  the  Judgment  of  the  said  Wharf  or  Warehouse  Owner  are 
oeoeasary  for  the  proper  (histody  and  Preservation  of  the  said  Goods,  and  shall 
have  a  Lien  on  the  said  Goods  for  the  said  Rent  and  Expenses. 

63.  Nothinff  herein  contained  shall  compel  a  Wharf  or  Warehouse  Owner  to 
take  charge  of  any  Goods  which  he  would  not  be  liable  to  take  charge  of  if  this 
Act  had  not  passed,  nor  shall  he  be  responsible  for  or  affected  by  the  Invalidity 
of  any  lien  claimed  by  any  Shipowner ;  and  nothing  herein  contained  shall 
take  away  or  diminish  any  Rights  or  Remedies  given  to  any  Shipowner  or 
Wliarf  or  Warehouse  Owner  bv  any  Local  Act. 

64.  NoUiing  contained  in  the  Provisions  d  this  Act  oonceming  the  landing 
of  Goods  or  tte  lien  for  Freight  shall  extend  to  repeal,  alter,  or  affect  any  of 
thftPtovisionaol  ^The  Mers^  Dock  Acts  Consolidation  Act  (1858).' 
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A  BUI  to  makejurther  Provision  respecting  Lunacy  in  Scotland. 

Preamble. — 1.  Interpretation. — 2.  Exigting  Board  abolished. — 3.  Constita- 
tion  of  General  Board  of  Lunacy. — i.  Salary  and  Allowanoea  to  Members  of 
the  Board. — 5.  Annnal  PaymentB  for  defraying  Salary  and  Allowanoea. — 6. 
Board  to  fix  Snma  required,  and  Paymenta  to  be  made  by  Parochial  Boards  and 
Superintendents. — 7,  GommiasiQnerB  and  Deputy-GommisBicmerB  to  be  Inspec- 
tors and  Deputy-Inspectors. — 8.  Duties  of  inspectors  and  Depnty-Inspectora. 
9.  Secretary  and  Clerks  to  continue  in  Office. — 10.  Meeting  of  tiie  Board. — 
11.  Board  may  license  Lunatic  Wards  of  Poorhouses. — 12.  Soard  may  sanction 
the  Reception  of  Pauper  Lunatics  in  Poorhouses. — 13.  Board  may  grant  Special 
Licences  for  Reception  in  Houses  of  not  more  than  Four  Pauper  Lunatics. — 14. 
Secretary  of  State  may  authorize  the  Board  to  apply  to  Court  of  Session. 

15.  The  Thirty-fourth  Section  of  the  first-recited  Act  is  hereby  repealed ;  and 
in  lieu  thereof  be  it  enacted.  That  it  shall  be  lawful  for  the  Sheriff  of  the 
County  in  which  a  Lunatic  is  resident,  or  in  which  any  Public,  Prirate,  or 
District  Asylum,  or  Poorhouse  with  a  Lunatic  Ward,  or  House  in  Terms  of  this 
Act,  is  situate,  to  grant  an  Order  for  the  Reception  of  such  Lunatic  into  any 
such  Public,  Private,  or  District  Asylum  or  House,  or  if  a  Pauper  Lunatic  into 
any  such  Asylum  or  House  or  into  the  Lunatic  Ward  of  any  such  Poorhouse  ; 
but  no  such  Order  shall  be  granted  unless  upon  a  Petition  subscribed  by  the 
Party  applying  for  the  same,  accompanied  by  a  Statement  of  Particulars  in  the 
Form  of  schedule  (C.)  to  the  fisBt-redted  Act  annexed,  and  setting  forth  the 
Degree  of  Relationship  or  other  Capaci^  in  which  the  Petitioner  stands  to  such 
Lunatic,  and  also  accompanied  by  Certificates  in  the  Form  of  Schedule  (D.)  to 
the  first  recited  Act  annexed,  bearing  Date  within  Fourteen  dear  Dm  next 
preceding  the  Date  of  the  Petition,  under  the  Hands  of  Two  Medical  Persons, 
naving  no  immediate  or  pecuniary  Interest  in  the  Asylum  in  which  the  Lunatic 
shall  be  placed,  but  one  of  whom  may  notwithstanding  be  the  Medical  Super- 
intendent  or  Consulting  or  Assistant  Phvsician  of  sudi  Asylum  if  a  Public  or 
District  Afnrlnm ;  and  such  Orders  shall  oe  in  the  Form  of  Schedule  (E.)  to  the 
first-recited  Act  annexed ;  and  no  Superintendent  of  any  such  Public,  Private, 
or  District  Asylum  or  House  shall  recdve  or  detain  any  Person  as  a  Lunatic 
therein,  unless  there  shall  be  produced  to  and  left  with  such  Superintendent  such. 
Order  by  the  Sheriff,  dated  within  Fourteen  clear  Days  prior  to  the  Reception 
of  such  Lunatic,  or  if  such  Order  be  granted  by  the  Sherin  of  Oikney  and  Shet- 
land, within  Twenty-one  clear  Days  prior  thereto ;  provided  that  the  Superin- 
tendent of  any  Public,  Private,  or  District  Asylum  may  recdve  and  detain, 
therein,  for  any  Period  not  exceeding  Three  Days,  and  without  any  Order  by 
the  Sheriff,  any  Person  as  a  Lunatic,  whose  Case  is  duly  certified  to  be  One  of 
Emergency  by  One  Medical  Person  other  than  the  Medical  Superintendent, 
Consulting  or  Assistant  Physician  of  such  Public,  Private,  or  District  Asylum. 

16.  The  Eighty-fifth  Section  of  the  first-redted  Act  is  hereby  repealed,  and. 
in  lieu  thereof  be  it  enacted,  That  when  any  Lunatic  shall  have  been  appre- 
hended, charged  with  Assault  or  other  Offence  inferring  Danger  to  the  Lieges,  or 
where  any  Lunatic  shall  be  foimd  in  a  State  threatening  Danger  to  the  lieges, 
or  in  a  State  offensive  to  public  Decency,  it  shall  be  lawM  for  the  Sheriff,  upon 
Application  by  the  Procurator  Fiscal  or  Inspector  of  the  Poor,  ot  other  Person, 
accompanied  by  a  Certificate  from  a  Medical  Person,  bearing  that  the  Lunatic 
is  in  a  State  threatening  such  Danger,  or  in  a  State  offensive  or  threatening  to 
be  offensive  to  public  Decency,  forthwith  to  commit  such  Lunatic  to  some  Place 
of  safe  Custody  ;  and  the  Sheriff  shall  thereupon  direct  Notice  to  be  given,  in 
some  Newspaper  circulated  in  the  County  witnin  which  such  Lunatic  was  appre- 
hended, of  such  Commitment,  and  that  it  is  intended  to  inquire  into  the  Con- 
dition of  such  Lunatic  on  an  early  Day  to  be  named,  and  dudl  also  direct 
Notice  of  the  Application  to  be  given  to  the  Inspector  cd  Poor  of  the  Pariah 
within  which  the  Lunatic  has  been  apprehended  or  found  at  larce  (where  the 
Application  is  not  presented  by  the  Inspector  of  such  Parish),  ana  audi  furth^ 
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Notice  as  he  ehall  think  fit ;  and  if  the  Inspector  of  the  Pariah  does  not  within 
Twenty-four  Hours  undertake,  to  the  Satisfaction  of  the  Sheriff,  to  make  due 
Ammgementa  for  the  safe  Cnistody  of  such  Lunatic,  the  Sheriff  shall  accord- 
ingly proceed  to  take  Evidence  of  the  Condition  of  such  Lunatic,  and  upon  being 
satimed  that  he  is  a  Lunatic,  and  in  a  State  threatening  Danger  to  the  Lieges, 
or  Offence  to  public  Decency,  he  shall  commit  Uxe  Lunatic  to  any  Public, 
PriTate,  or  District  Asylum  within  his  Jurisdiction,  and  in  case  there  shall  be 
no  sach  Asylum  within  the  Jurisdiction  of  the  Sheriff,  he  shall  commit  such 
Lunatic  to  some  such  Asylum  beyond  his  Jurisdiction ;  and  an  Order  autho- 
rizbg  the  Superintendent  of  the  Asylum  to  which  the  Lunatic  may  be  com- 
mitted to  receive  the  Lunatic,  and  authorizing  the  Transmission  of  the  Lunatic 
to  such  Asylum,  shall  be  granted  by  the  Sheriff  in  respect  of  every  such  Com- 
mitment ;  and  such  Lunatic  shall  be  detained  in  such  Asylum  until  cured,  or 
until  Caution  shall  be  found  for  his  safe  Custody,  in  which  last  Case  it  shall  be 
lawful  for  the  Sheriff,  upon  Application  to  that  Effect,  and  on  being  satisfied  as 
to  such  Caution,  and  the  Safety  and  Propriety  of  such  Custody,  to  authorize 
the  Delivery  of  the  Lunatic  to  tne  Person  so  finding  Security ;  and  the  Sheriff, 
at  the  Time  of  granting  Warrant  to  commit  such  Lunatic  to  an  Asylum,  or 
thereafter  in  Proceedincs  folbwing  on  the  said  Application,  shall  pronounce  a 
Judgment  finding  the  Amount  of  the  Expenses  connected  with  the  said  Appli- 
cation, Inquiry,  and  Procedure,  as  the  same  shall  be  taxed,  and  shall  grant 
Decree  for  such  Expenses  against  the  Parish  within  which  the  Lunatic  sh^ 
have  been  apprehended  or  found  at  large,  and  in  favour  of  the  Procurator 
Fiscal,  or  other  Person  (except  the  Inspector  of  the  Poor)  at  whose  Instance 
such  Application  shall  have  been  made  and  such  Inquiry  and  Procedure  con- 
ducted, and  shall  also  grant  Decree  against  such  Parish  and  in  favour  of  the 
Ph)curator  Fiscal  or  other  such  Person  (except  the  Inspector  of  Poor),  or  in 
favour  of  the  Superintendent  or  Keeper  of  the  Asylum  to  which  the  Lunatic 
ehall  have  been  committed,  for  such  Sum  as  may  be  necessary  for  the  Mainten- 
ance of  such  Lunatic ;  and  every  such  Decree  shall  be  final  and  conclusive,  and 
not  subject  to  Review  or  Reduction  in  any  way  or  hj  any  Process  whatsoever ; 
but  the  Pariah  so  decerned  against  and  paying  such  Expenses  and  Cost  of  Main- 
tenance shall  have  Relief  and  Recourse  therefor  against  the  Lunatic  and  his 
Estate,  and  any  of  his  Relatives  legally  liable  for  his  Maintenance,  and  also 
agunst  the  Fansh  of  Settlement  of  such  Lunatic  in  the  event  of  the  Parish  in 
which  the  Lunatic  was  apprehended  or  found  at  large  not  being  the  Pariah  of 
Settlement  as  accords  of  Diw. 

17.  Board  may  determine  Number  of  Patients  Asylum  is  fitted  to  receive. — 
18.  On  Application  of  Person  at  whose  Instance  a  Lunatic  is  detained.  Board 
may  authorize  lus  Removal  or  Liberation  on  Probation  without  an  Order  of  the 
Sheriff. — 19.  Superintendent  to  give  Intimation  of  Recovery  of  a  Lunatic. — 
20.  If  Parochial  Board  neglect  to  provide  for  Removal  of  a  Pauper  Lunatic, 
Board  may  take  necessary  Measures. — ^21.  Insane  Prisoners  may,  on  Expiry  of 
Sentence,  be  detained  in  General  Prison. — 22.  Orders  may  be  carried  out  in 
General  Prison. — 23.  Orders  to  be  intimated  to  Managers  of  Prisons. — ^24.  Sen- 
tences for  less  than  Nine  Months  may  be  carried  out  in  General  Prison. — 25. 
Insane  Prisoners  may  be  removed  to  an  Asylum. — 26.  Secretary  of  State  may 

?'Lve  Orders  for  safe  Custody  of  any  Person  during  Her  Majesty's  Pleasure. — ^27. 
rovisions  of  recited  Acts  repealed. 
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I0ige0t  af  DmfiiflttH. 


COURT  OF  SESSION. 


FIRST  DIVISION. 

Dunh's  Tbu8TEE8  v.  Lobd  Zetland. — March  18. 

Landlord  and  Tenant — In^rovements — ObUgatian. 

The  pnrsners  are  the  trastees  of  the  kte  Mr  Alexander  Daim  of  Don- 
tocher,  and  they  have  raised  the  present  action  for  the  purpose  of  haying 
the  defender,  as  the  heir-at-law  of  his  grandfather,  Uie  late  Lord  Dnndas, 
ordained  to  repair  certain  buildings  on  the  lands  of  Dalmnir,  or  to  pay 
L.6500,  or  whatever  sum  may  be  necessary  to  pot  them  in  repair.    The 
lands  at  Dahnuir,  on  which  the  buildings  in  question  were  erected,  were 
let  by  Sir  EL  Edmonstone  to  Mr  Richard  Collins  in  1789  for  67  years, 
and  they  were  subset  by  Mr  Collms  to  Lord  Dundas  in  1802  for  55 
years,  from  Martinmas  1806.    The  sub-tack  of  1802  contained  the  fol- 
lowing clause: — 'And  the  said  Thomas  Lord  Dundas  obliges  himself 
and  his  foresaids  to  maintain  and  uphold  the  whole  houses  and  buildings 
relative  thereto,  and  pertinents  built  or  to  be  built  upon  the  lands  hereby 
set,  in  sufficient  order  and  condition  during  the  currency  hereof;  as  also 
the  whole  feus  of  the  same  lands,  and  leave  them  all  in  a  good  tenantable 
condition  at  his  removal ;  at  least  the  said  Thomas  Lord  Dnndas  obliges 
himself  and  his  foresaids  to  leave  buildings  on  the  said  lands  at  the  end 
of  the  lease  to  the  value  of  L.300  sterling,  or  to  pay  the  proprietor  at 
the  end  of  the  lease  L.300  sterling,  in  his  (the  said  Thcmias  Lord  Dnndas*) 
option.'    The  pursuers  are  now  in  right  both  of  Sir  Archibald  Edmon- 
stone, and  Mr  Collins,  the  granter  of  the  original  tack  and  sub-tack. 
The  defender  maintains  that  he  sufficiently  implements  the  provision  in  the 
snb-tack  to  his  ancestor,  by  leaving  buildmgs  on  the  ground  of  the  value 
of  L.300,  or  by  payment  of  L.300.    The  Lord  Ordinary  (Ardmillan) 
sustained  the  defence,  and  the  Court  adhered. 

RoBESXsoK  V.  Hutchinson  and  Bbown. — March  18. 

Ccntraet — Employment — Condition, 

This  was  an  advocation  from  the  Sheriff  of  Aberdeenshire.  The  parsuer 
was  master  of  the  '  Pomona,'  a  whaling  vessel,  in  the  summer  of  1857. 
As  that  vessel  was  not  to  make  any  voyage  tiU  the  ensuing  spring,  the 
pursuer  accepted  the  command  of  a  brig  (nJled  the  'Gem'  of  Peterhead, 
which  had  been  chartered  by  the  defenders  as  a  tender  to  cany  provisions 
for  their  whaler,  the  'Traveller,'  which  was  bound  for  Cumberland  Stndts. 
The  understanding  was  that  the  '  Gem,'  on  being  relieved  of  her  cargo, 
should  return  in  ttie  fall  of  the  year.  The  defenders  maiutained  that  a 
verbal  contract  was  entered  into  as  to  the  pursuer's  wages,  by  which  he 
was  to  be  paid  at  a  lower  rate  than  that  at  which  masters  of  vessels 
fishing  alone  are  usually  paid.  The  'Gem'  was  detained  with  the  ^Trareller' 
till  the  ice  set  in,  and  the  pursuer  thereby  lost  his  command  of  the 
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Tomona,'  in  which  he  was  to  be  paid  full  master's  wages.  On  the  breaking 
tip  of  the  ice,  the  *  Traveller '  was  wrecked,  and  her  master  and  crew  were 
taken  on  board  the  '  Gem.'  The  fishing,  which  was  thereafter  conducted 
by  the  'Gem,'  proved  verj  snccessfnl,  the  defender,  it  is  said,  making  a 
profit  of  L.dOOO.  The  pnrsner,  on  his  return,  claimed  full  master's  wages 
00  account  of  his  having  been  detained  longer  than  had  been  contem- 
plated bj  the  parties,  and  of  the  '  Gem '  having  been  put  to  another  use 
than  that  for  which  she  was  originally  intended.  The  defenders  adhered 
to  the  alleged  agreement ;  and  maintained,  that  in  respect  of  it  the  pursuer 
was  not  entitled  to  benefit  by  the  change  of  circumstances.  The  Sheriff 
and  Sheriff-substitute  decided  against  the  pursuer,  who  advocated.  The 
Court  adhered,  on  the  ground  that  the  action  was  really  one  for  imple- 
ment of  the  agreement,  and  not  for  damages,  the  Lord  President  remark- 
ing that  they  were  there  to  do  justice  between  the  parties,  and  not  to 
compel  the  defenders  to  act  handsomely.; 

Lindsay,  Miller's  Tausteb  v.  Shield. — March  19. 

Beduction — Bankruptcy  Actj  1696,  Cap,  5. 

This  was  an  action  at  the  instance  of  Mr  T.  S.  Lindsay,  trustee  on  the 
sequestrated  estate  of  John  Miller,  Springbank,  Bonnington,  for  the 
purpose  of  reducing  certain  transactions  between  the  bankrupt  and  John 
Shield,  lately  residing  in  Leith,  formerly  in  the  bankrupt's  employment, 
on  the  ground  that  they  constituted  preferences  contrary  to  the  Act  1693, 
cap.  5,  or  were  fraudulent  at  common  law.  The  case  was  tried  before 
a  jnry,  who  returned  a  verdict  for  the  pursuer.  The  defender  having 
moved  for  a  new  trial  on  the  ground  that  the  verdict  was  contrary  to  the 
evidence.  The  Court  granted  a  new  trial,  and  reserved  all  questions  of 
expenses. 

Pet.,  Smith. — March  20. 

Tmst — Ahsent  Trustee — Assumption. 

This  was  a  petition  in  regard  to  the  administration  of  a  marriage  con- 
tract trust.  The  only  surviving  trustees  are  the  husband,  and  a  gentle- 
man who  has  gone  to  Australia.  The  husband  and  wife  lived  separate. 
The  trust-deed  gives  the  last  surviving  trustee  power  to  assume  new 
trustees.  The  wife  asks  the  appointment  of  a  judicial  factor,  while  the 
husband  asks  the  removal  of  the  absent  trustee,  in  order  that  he  may 
assume  new  trustees  in  terms  of  the  deed.  The  Lord  President  and 
Lord  Curriehill  were  of  opinion  that  a  judicial  factor  should  be  appointed. 
Lord  Deas  dissented.  The  trust-deed  conferred  discretionary  powers  on 
the  trustees,  but  the  Court  could  not  confer  them  on  a  judicial  factor. 
If  they  were  to  do  so,  they  would  virtually  be  making  a  will  for  the 
settlor.  The  factor  could  only  act  on  powers  given  him  by  the  Court ; 
and  it  would  be  very  inconvenient  to  have  him  constantly  coming  with 
applications  for  special  powers. 

KiGGs  V.  Sib  J.  W.  Drummond's  Trustees. — March  20. 

Property — ^ht  of  Way, 

In  July  last  a  verdict  of  consent  was  returned  in  this  case,  establishing 
a  public  right  of  footpath  along  the  left  bank  of  the  Esk  from  Roslin  to 
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BDston  Born.  The  parties  agreed  that  the  direction  of  the  footpath 
dhonid  be  generally  that  laid  down  in  the  Parliamentary  plan  prepared 
when  Monntmarle  and  Dryden  were  sold,  and  referred  the  settlement  of 
the  other  details  to  the  Lord  AdTocate  and  Mr  Young,  the  senior  counsel 
in  the  (^ase.  The  referees  fixed  the  breadth  of  the  footpath  to  be  fire 
feet ;  and  that  the  path  itself  should  be  that  delineated  by  Mr  Wylie  on 
the  Parliamentary  plan.  On  the  motion  of  the  pursuers,  the  Court 
applied  the  Terdict,  and  found  the  defenders  liable  in  expenses. 


SECOND  DIVISION. 

CuTHiLL  AMD  Others  v.  Bubks. — March  20. 

Donatum — Tnut — Bece^ 

In  this  action  of  count  and  reckoning,  the  main  question  in  dispute 
related  to  L.6000,  which  was  deposited  in  the  Western  Bank  by  the 
defender  Mrs  Bums  and  her  husband,  on  a  deposit-receipt,  in  the  follow- 
ing terms  :^<  Western  Bank  of  Scotland,  Glasgow,  20th  May  1842.— 
L.6000  receiFcd  Arom  Mr  and  Mrs  Burns — six  thousand  pounds  sterling, 
payable  to  the  longest  liver,  which  is  placed  to  their  credit  in  the  Western 
Bank  of  Scotland.'  Mr  Burns  subsequently  died.  The  pursuers  con- 
tended that  the  sum  lodged  in  bank  belonged  to  the  husband,  and  that 
the  terms  of  the  deposit-receipt  gave  his  wife  no  right  to  the  money,  bat 
merely  a  title  to  uplift.  Mrs  Bums  claimed  the  sum  as  being  advanced 
out  of  the  funds  which  she  held  exclusive  of  her  husband's  jm  maritii  and 
as  an  effectual  donation  to  her,  even  if  made  out  of  his  own  funds* 

The  Lord  Ordinary  (Mackenzie)  held  the  fund  to  belong  to  Mrs  Bans. 
He  thought  that  there  were  strong  grounds  for  presuming  that  the 
L.6000  was  chiefly  made  up  of  the  funds  which  originally  belonged  to 
Mrs  Bums  under  an  exclusion  of  the  jus  maritiy  although  it  might  have 
included  some  of  the  husband's  savings ;  but  that  even  suppoung  it  could 
be  held  that  the  sum  deposited  in  bank  was  originally  the  property  of  the 
husband,  as  the  deposit-receipt  was  taken  in  the  joint  names  of  the 
spouses,  and  payable  to  the  longest  liver,  the  only  inferenoe  dedudble 
f^om  the  whole  evidence  was,  that  it  was  mtended  to  be  a  gift  to  Mrs 
Bums  in  the  event  of  her  being  the  last  survivor,  and  that  t^e  donation 
became  irrevocable  on  her  husband's  death.  To  this  interlocutor  the 
Oourt  adhered ;  but  only  on  the  ground  that  the  sum  came  from  the 
wife's  estate. 

The  Liquidators  of  the  Western  Bank  v.  William  and  James 

Baird. — Jifarch  20. 

Eelewmcy^^DMst^^Abandonment  rfActkm. 

In  this  action  against  the  Directors  of  the  Western  Bank,  founded  on 
fraud  and  gross  negligence,  the  Court  gave  judgment,  finding  certun 
allegations  relevant  to  go  to  trial  Of  fifteen  defenders  who  were  parties 
to  the  record,  thirteen  had  entered  into  a  compromise  with  the  pursuers, 

Eaying  a  sum  of  about  L.200,000  for  a  discharge  of  the  parsuera'.claim. 
a  terms  of  the  deed  of  agreement,  these  thirteen  defenders  wei«  aasoilsied 
from  the  whole  conclusions  of  the  summons.  On  the  otiier  handi  the  pur** 
suers  were  careful^  by  the  terms  of  this  discharge,  to  limit  its  opa»tioa 
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to  the  parties  with  whom  they  were  dealing,  and  to  reserve  right  to  pro* 
secate  this  action  against  the  two  defenders  who  did  not  accede  to  the 
compromise.  The  Court  had  abeady,  by  more  than  one  judgment,  fixed 
that  the  present  action  was  foonded  on  joint  delinquency,  inferring  a  joint 
and  several  liability,  or  in  other  words,  a  liability  m  »oUdum  i^ainst  each 
defender ;  and  they  remained  of  opinion  that  the  pursuers  of  such  an 
action,  by  discharging  several  defenders,  whether  with  or  without  con- 
sideration, did  not  thereby  necessarily  disoharge  the  whole  claim,  nor 
debar  themselves  fh)m  enforcing  that  claim  against  others  of  the  co* 
delinquents,  each  of  whom  was  liable  m  soKdkm,  The  import  of  the 
jadgment  on  the  relevancy  will  appear  from  the  following  proposed  inter- 
locutor :— 

<  EcMurghj  21st  March  1862. — The  Lords,  on  the  report  of  Lord  Kin- 
loch,  Lord  Ordinary,  having  resumed  consideration  of  the  closed  record, 
with  the  proposed  issues  for  the  pursuers,  and  minute  for  the  defenders 
William  and' James  Biurd,  and  answers  thereto  for  the  pursuers,  dated 
14th  February  1862,  and  having  heard  counsel  for  the  pursuers  and  for 
the  said  William  and  James  Baird,  the  sole  remaining  defenders  in  the 
action :  Find  that  in  the  record,  as  now  restricted  by  the  said  minute  of 
the  14th  February  1862,  it  is  relevantly  averred  that  during  the  period  firom 
June  1853  to  June  1856,  the  said  James  Baird,  defender,  and  the  other 
persons  who  were  then  in  office  with  him  for  the  time  as  directors  of  the 
Bank,  were  jointly  guilty  of  gross  negligence,  by  failing  to  perform  the 
duties  of  the  management  entrusted  to  them,  and  leaving  them  to  be  per- 
formed by  the  manager,  without  any  superintendence  by  the  Board  of 
Directors,  or  by  any  quorum,  or  any  authorized  committee  thereof;  by 
means  of  which  negligence  the  manager  was  enabled  to  make,  and  did 
make,  advances  oat  of  the  funds,  in  violation  of  the  contract  of  copartnery, 
to  James  Lee  and  Co.,  New  York,  to  be  employed  in  the  prosecution  of 
the  business  of  the  Bank  in  America,  in  consequence  of  which  heavy  losses 
were  sustained  by  the  bank :  Find  that  in  the  record,  restricted  as  afore- 
said, it  is  relevantly  averred  that  during  the  period  from  June  1847  to 
June  1852,  the  said  William  Baird,  and  other  persons  who  were  in  office 
with  him  at  the  time  as  directors  of  the  bank,  were  jointly  guilty  of  gross 
Diligence,  by  failing  to  perform  the  duties  of  the  management  entrusted 
to  them,  and  leaving  these  duties  to  be  performed  by  the  manager,  without 
any  superintendence  or  control  by  the  directors,  or  any  quorum,  or  any 
aathorized  committee  thereof,  by  means  of  which  negligence  the  manager 
was  enabled  to  make,  and  did  make,  advances  out  of  the  funds  of  the 
bank,  by  way  of  discounting  bills  to  persons  known  to  be  unworthy  of 
credit,  by  which  great  losses  were  sustained  by  the  bank:  Find  that  in 
the  record,  as  restricted  aforesaid,  it  is  relevantly  averred  that  during  the 
period  from  June  1852  to  June  1856  the  defender,  William  Baird,  and 
other  persons  who  were  then  in  office  with  him  as  directors,  were  jointly 
gmHy  of  gross  negligence  by  failing  to  perform  the  duties  of  the  manage- 
ment entrusted  to  them,  and  leaving  these  duties  to  be  performed  by  the 
manager,  without  any  superintendence  or  control  by  the  directors,  or  any 
qaoram,  or  any  authorized  committee  thereof,  by  means  of  which  negll* 
gence  the  manager  was  enabled  to  make,  and  did  make,  advances  from 
the  funds  to  James  Lee  and  Ca,  New  York,  to  be  employed  in  the  prose- 
cation  of  the  business  of  the  bank  in  America,  in  consequence  of  which 
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heavy  losses  were  sustained  hj  the  bank.  To  the  aboTe  extent  and  effect 
sustain  the  releyancy  of  the  action,  and  of  new  appoint  the  pursuers  to 
lodge  draft  of  the  issues  which  thej  now  propose  for  triaL  Quoad  ultra^ 
find  the  ayennents  of  the  pnrsner  irrelevant,  as  grounds  of  action  against 
the  said  William  and  James  Baird,  defenders,  dismiss  the  action,  and 
decern/ 

The  case  having  been  continued  to  the  20th  March,  the  pursuers  put 
in  a  minnte  proposing  to  abandon  the  action,  as  permitted  bj  the  10th 
section  of  the  Judicature  Act,  6  Oeo  lY.,  c.  120,  to  abandon  the  cause, 
on  paying  full  expenses  or  costs  to  the  defender* 

The  defenders  admitted  that  the  pursuers  were  entitled  to  abandon, 
except  with  reference  to  the  questions  of  fraud,  as  to  which  the  pursuers 
had  put  in  a  minute,  passing  from  their  allegations,  and  from  which  the 
defenders  were  entitled  to  absolvitor. 

Per  Curiam :  The  judgment  of  yesterday  was  not  completed,  and  the 
case  was  in  the  roll  to-day,  for  the  Court  to  make  up  their  minds  what 
that  judgment  should  be.  The  minute  of  abandonment  tendered  at  thia 
stage  was  therefore  competent  under  the  Judicature  Act ;  and  all  that 
the  Court  determined  was  that  the  pursuers  were  within  its  10th  section. 
The  Court  would  pronounce  an  interlocutor  allowing  abandonment  under 
the  statutory  conditions. 


fflGH  COURT  OF  JUSTICIARY. 
(Before  Lords  Cowak,  Akdmtllak,  and  Neaves.) 

Susp,y  SiciTH  o.  Pboouilatob-Fiscal  of  Edinbubgh. — March  21. 

Time  for  Stating  Obfectwns  to  Itelewmcy. 

The  complainer,  William  Smith,  was  brought  before  the  Sheriff  of 
Edinburgh  on  13th  January  last,  on  a  charge  of  theft,  or  of  breach  of 
trust  and  embezzlement,  alleged  to  have  b^n  committed  by  him  when 
treasurer  of  the  Grassmarket  Male  and  Female  Yearly  Society,  by  appro- 
priatiug  mono^  belonging  to  the  Society  or  to  its  members,  so  stated.  At 
that  diet  the  Sheriff  pronounced  a  judgment  holding  the  libel  relevant,  and 
remitting  the  panel  to  an  assize.  The  panel  then  pleaded  not  guilty,  and 
the  Sheriff  appointed  the  trial  to  proceed  at  the  second  diet  on  23d 
January.  On  the  Sheriff  asking  the  panel  whether  he  pleaded  guilty  or 
not  guilty,  his  counsel  objected  to  the  relevancy  of  the  indictment.  The 
Sheriff  held  that  the  libel  had  been  found  relevant  at  the  former  diet,  and 
refused  to  allow  any  objection  to  be  stated.  The  panel  then  pleaded 
guilty  to  breach  of  trust  and  embezzlement,  and  was  sentenced  to  im- 
prisonment for  six  months.  Smith  brought  the  present  suspension,  on  the 
ground — (1.)  That  the  Sheriff  was  wrong  in  refusing  to  hear  his  objections 
to  the  relevancy ;  and  (2.)  That  the  libel  was  irrelevant  in  so  far  as  it 
described  the  money  stolen  as  belonging  to  the  Society  or  its  members. 
The  Society  was  not  registered,  and  could  not  hold  property ;  and  it  wsts 
not  specified  to  what  members  of  the  Society. the  money  belonged.  This 
might  depend  on  the  rules  of  the  Society* 

The  Court  refused  the  suspension  on  both  grounds. 
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Stup.^  Febouson  v.  Thow. — March  21. 

Statute  4  Oeo.  IV,y  cc^.  34 — Imprisonment. 

The  complamer,  Ferguson,  a  farm-serrant,  had  been  charged  by  his 
master,  David  Thow,  farmer,  Dirachie,  with  deserting  his  service,  and 
was  conncted  and  sentenced  to  fourteen  days'  imprisonment,  under  the 
Act  4  Oeo.  lY.,  c.  34.  The  present  bill  of  suspension  and  liberation 
was  brought  on  the  ground  that  David  Thow,  the  respondent,  had  been 
examined  as  a  witness  in  support  of  his  own  complaint,  and  because  he 
was  the  sole  witness  who  proved  the  charge.  The  suspender,  in  sup- 
porting the  bill  to-day,  further  complained  that  the  conviction  was  bad, 
because  it  gave  imprisonment  without  hard  labour;  the  statute  only 
authorized  imprisonment  with  hard  labour.  This  objection  had  been 
sustained  in  two  English  cases. 

Lord  Neaves :  Yon  have  an  interest  to  complain  of  this,  because  the 
punishment  was  designed  for  your  reformation,  and  the  offence  arose  from 
jour  aversion  to  labour. 

The  respondent's  counsel  objected  to  the  latter  ground  of  suspension 
being  now  stated,  as  it  was  not  mentioned  in  the  bill,  and  he  had  got  no 
notice  of  it. 

Lord  Cowan :  When  the  objection  is  one  that  enters  fundamentally  into 
the  legality  of  the  convidtion,  we  cannot  refuse  to  entertain  it.  When  it 
is  once  brought  under  our  notice,  we  are  bound  to  inquire  into  it. 

The  Court  considered  the  question  as  to  the  competency  of  examining 
the  petitioner  as  a  witness  so  important,  that  they  appointed  the  case  to 
be  heard  before  the  whole  Court.    The  other  point  was  reserved.^ 

jSwpm  M'Creadie  v.  Pbocurator-Fiscal  of  Girtan. — March  22. 

WiUiam  M'Creadie,  a  grocer  in  Girvan,  was,  in  15th  November  1861, 
convicted,  before  certain  Justices  of  the  county  of  Ayr  sitting  in  petty 
sessions,  of  having  had  in  his  possession  four  iron  weights,  ^  light,  or 
otherwise  unjust,  in  contravention  of  the  Act  5  and  6  Will.  IV.,  c.  63,' 
and  was  sentenced  to  pay  the  complainer  the  sum  of  L.2  sterling  of 
modified  penalty  for  said  offence ;  and,  in  default  of  payment  within 
fourteen  days,  he  was  decerned  and  adjudged  to  be  imprisoned  for  the 
period  of  forty  days,  unless  the  foresaid  sum  should  be  sooner  paid. 
MK^readie  brought  the  present  bill  of  suspension  inter  alia,  on  the  ground 
that  the  warrant  of  citation  had  been  signed  by  one  Justice  only,  while 
the  Act  required  all  proceedings  under  it  to  be  with  the  concurrence  of 
two  Justices ;  and,  because  at  the  first  diet,  when  he  pleaded  not  guilty, 
and  the  case  was  adjourned,  one  of  the  three  Justices  on  the  bench  was 
not  qualified  to  sit,  because  he  had  not  taken  the  oath  of  office. 

The  respondent  objected  to  the  competency  of  the  suspension  in  this 
Court.  The  proceedings  sought  to  be  suspended  were  civil,  and  not 
criminal.  On  the  merite  there  was  no  ground  for  suspending  the  sentence. 

The  Court  held  that  the  proceedings  were  criminal,  and  that  the  sus- 
pension was  competent. 

On  the  merits,  the  Court  held — (1.)  That  the  warrant  of  citation  was 
competently  signed  by  one  Justice ;  (2.)  That,  as  there  was  a  quorum  of 
Justices  duly  qualified  at  the  diet  when  the  adjournment  took  place,  th 
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presence  of  the  third  Justice,  even  if  it  were  ine£fectnal,  could  not  invati- 
date  the  proceedings. 

The  bill  was  refused,  with  expenses. 


APPEALS  IN  THB  HOUSE  OP  LORDS. 
Thb  Abebdsen  Abghc  Oompant  v.  Sutter  akd  Anotheb. — March  27. 

Whale  Fishing — Custom. 

This  was  an  appeal  from  a  decision  of  the  Court  of  Session  in  Scotland. 
The  qaestion  involyed  was,  Whether  at  Cumberland  Sound,  near  Davis' 
Straits,  the  general  custom  of  '  fast  and  loose,'  prevalent  over  the  whole 
of  the  Greedand  fisheries,  was  applicable,  or  whether  a  peculiar  mode  of 
fishing,  called  *  drog  fishing,'  was  exempt  from  its  rules.  The  custom  of 
*  fast  and  loose'  was,  that  whenever  a  whale  escaped  from  the  control  of 
the  first  harpooner,  notwithstanding  a  float  was  attached  to  the  end  of 
the  line,  the  fish  was  '  loose,'  and  became  the  property  of  any  person  who 
could  secure  it.  The  custom  of '  drog  fishing'  alleged  by  the  respondents 
to  be  exempted  from  the  former  rule,  was,  that  whenever  a  line  was 
attached  to  a  whale,  and  thrown  overboard,  with  several  drogs  or  inflated 
seal-skins  fastened  to  it,  for  the  purpose  of  wearying  the  fish,  no  other 
person  had  a  right  to  touch  it  while  the  original  harpooners  were  con- 
tinuing the  pursuit.  The  Court  of  Session  decided  that  '  drog  fishing' 
was  exempt  from  the  custom  of  *  fast  and  loose,'  and  that  the  respond- 
ents, who  had  adopted  that  method,  were  entitled  to  the  value  of  a  whale 
which  had  been  seized  by  the  appellants,  after  the  former  had  attached 
a  drog  to  it. 

The  Lord  Chancellor  gave  judgment  in  favour  of  the  appellants,  being 
of  opinion  that  there  was  not  sufficient  evidence  of  the  custom  of  ^  drog 
fishing,'  and  that  even  if  there  were,  it  would  be  governed  by  the  g^nerid 
custom  of  '  fast  and  loose '  prevalent  throughout  the  northern  fisheries. 

The  other  noble  and  learned  lords  concurred.  The  judgment  of  the 
Court  below  was  reversed. 

Ekohin  and  Others  v.  Wtlis  asd  Others. — March  27. 

This  was  an  appeal  from  the  Court  of  Chancery.  It  appeared  that  the 
late  Sir  James  Wylie,  physician  to  the  Emperor  of  Russia,  who,  though 
a  native  of  Scotland,  was  at  the  date  of  his  will  domiciled  in  Russiay 
executed  a  will,  dated  February  the  12th,  1852,  in  the  Russian  language. 
He  directed  that  certain  specified  legacies  would  be  paid,  and  that  the 
<  whole  of  my  capUal  which  shall  remain  with  me  after  my  death  in  ready 
money,  and  m  bank  billets  belonging  to  me,'  should  be  divided  into  ten 
parts,  two  of  which  were  appropriated ;  and  that  the  remainder,  if  not 
appropriated  by  any  subsequent  settlement,  should  be  laid  out,  under  the 
sanction  of  the  Emperor  of  Russia,  in  '  the  establishment  of  some  public 
.or  charitable  benefit  which  shall  bear  my  name.'  The  question  was 
whether  this  will  disposed  of  the  sum  of  L.  67,897,  standing  at  the  time 
of  his  death  in  the  Three  per  Cents,  in  England  in  his  name,  or  whether 
he  died  intestate  as  to  that  sum.  The  testator  died  at  St  Petersborg  in 
1854,  a  bachelor,  without  having  revoked  or  altered  his  will,  or  having 
made  any  other  testam^tary  diq>06itlon.    The  respondentsi  aa  the  heir^ 
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at-1aw  alid  next  of  kin,  filed  a  bill  praying  to  have  it  declared  that  the 
will  did  not  affect  any  property  not  within  the  Empire  of  Russia,  nor 
any  property  in  Rnssia  not  specifically  mentioned  in  the  will.  Vice- 
Chancellor  Wood  decided  in  favour  of  the  respondents,  when  the  present 
appeal  was  bronght. 

Their  lordships  affirmed  the  judgment,  on  the  ground  that  the  words 
descriptive  of  the  property  of  which  the  testator  disposed  were  not  broad 
enough  to  carry  itfoney  invested  in  the  British  funds. 


f ngliHJi  €uts. 


Legacy. — ^A  testator,  by  will,  gave  a  legacy  to  his  son,  who  was  a  member 
of  a  oo-partnership  firm.  The  members  of  the  firm  were,  after  the  death  of  the 
tertator,  adjudged  bankrupt,  and  at  the  time  of  the  bankruptcy  the  firm  was  in- 
debted to  the  testator^B  estate.  It  was  held,  the  assignees  of  the  bankrupt 
partnendiip  were  not  entitled  to  the  legacy  so  long  as  the  partnership  debt  re- 
mained due  to  the  testator's  estate.  A  testator,  by  will,  dated  in  1859,  directed 
that  his  executors  should,  by  and  out  of  the  monies  to  arise  from  the  sale,  call- 
ing in  and  converting  into  money  of  his  personal  estate  and  effects,  pay  his  debto. 
It  was  held  that  such  direction  exonerated  a  mortgaged  estate,  devised  by  the 
testator  to  one  of  the  executors,  from  the  payment  erf  the  mortgage  debt,  the 
testator's  personal  estate  being  sufficient  for  the  payment  of  all  his  debts,  includ- 
ing the  mortgage  debt.  Stuart,  V.  C.  (on  the  funst  point)  :  It  seems  to  me  that 
the  principle  which  should  govern  the  case  is  this,  that  the  legatee  should  not 
be  entitlea  to  receive  out  of  the  testator's  assets  any  part  of  the  bounty  intended 
for  him  by  the  testator,  until  he  has  acquitted  himself  of  all  obligations  in  the 
flh^)e  of  aebts  which  may  be  due  from  hun  to  the  testator.  That  principle  was 
enunciated  by  Lord  Gottenham  in  the  case  of  Cherry  v.  Bruttbee,  4  Afyl.  and 
Cr.  U2.—(^Smith  v.  Smith,  81  L.  J.,  Ch.  Ca.  91.) 

YsNDOB  Ain>  Purchaser. — Where  unfair  advantage  was  taken  of  the  neces- 
sities of  one  who  wished  only  to  raise  money  upon  mortgage,  but  was  induced 
to  execute  an  absolute  conveyance 'at  a  considerable  imdervalue  by  his  solicitor, 
who  betrayed  his  interests  to  serve  the  purposes  of  the  purchaser,  the  Court  bet 
aside  the  transaction  as  an  absolute  sale.  Stuart,  Y.  C. :  Unfair  advantage 
taken  of  the  necessities  and  distress  of  one  who  wishes  and  intends  onJy  to  be  a 
borrower,  but  is  induced  to  execute  an  absolute  conveyance  in  consideration  of  a 
sum  of  money  greatly  below  the  value  of  the  property,  has  been  held  enough  to 
set  aside  the  transaction  as  an  absolute  sale.  The  decisions  of  the  House  of 
Lords  in  Fotdd  v.  Okeden^  4  Br.  Fl.  198,  and  Kennet  v.  Hudson,  ibid.  222,  and 
the  principlea  stated  by  Ix>rd  Thurlow,  in  Heathcote  v.  Paignon,  2  Br.  CI.  167, 
sanction  tnis  view.  And  when,  as  in  this  case,  one  of  the  circumstances  of  un- 
fairness is  tbe  empbyment  by  the  alleged  purchaser  of  no  otW  solicitor  in  the 
transaction  than  that  of  the  distressed  person,  who  is  betrayed  into  the  execu- 
tion of  an  absolute  deed  of  sale  instead  of  a  mortgage,  the  right  to  relief  is  much 
stronger. — (Douglass  v.  Ctdverwell,  31  L.  J.,  Ch.  Ca.  65.) 

Will. — ^Teatator,  by  his  will,  gave  L.2000  to  trustees,  upon  trust  to  pay  the 
interest  thereof  to  his  daughter  for  her  separate  use  for  life,  and  after  her  ddith 
for  her  husband  and  childien ;  and  in  case  his  daughter  should  not  leave  any  chil- 
dren, then  to  assign  and  transfer  such  sum  unto  such  person  or  persons  as  should 
kaj^Mn  to  be  the  testator's  next  of  kin,  according  to  the  Statute  for  the  Distri- 
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bution  of  Intestates*  Effects.  The  daughter  sorviyed  the  testator,  tad  died 
without  oyer  having  been  married ;  and  it  was  held,  the  class  of  next  of  kin 
was  to  be  ascertained  at  the  death  of  the  testator,  and  that  tiiey  took  as  joint 
tenants.  Stuart,  Y.  C. :  The  reference  by  the  testator  to  the  Statute  of  Distri- 
bution was  merely  for  the  purpose  of  indicating  the  cUus  who  were  to  take. 
Had  the  gift  been  to  those  who  would  be  entitled  accordiDg  to  the  statute,  the 
case  would  have  been  different. — (Re  Trtuts  of  Greenwood's  WiU.  31  L.  J.,  CL 
Ca.  119.) 

Electoral  Qualification. — The  minister  of  a  dissenting  congregation  ooca- 
pied  premises  which  were  vested  in  trustees,  upon  trust,  inter  alia,  to  permit  the 
same  to  be  occupied  by  the  minister  of  the  said  congregation  for  the  time  being 
as  his  place  of  residence.  The  evidence  before  the  revising  barrister  of  the  mode 
by  which  the  minister  was  appointed  was,  that  he  undertook  the  duties  of  such 
minister  for  a  probationary  period  of  three  months,  in  accordance  with  a  request 
to  that  effect  contained  in  a  letter  from  three  deacons  of  the  congregation ;  and 
that  at  the  expiration  of  that  time  he  received  verbally  a  call  in  general  tenns 
to  become  the  minister  of  the  congregation,  which  he  accordingly  did,  and  in 
that  capacity  had  ever  since  occupied  the  premises.  The  proof  of  the  appoint- 
ment for  life  consisted  of  the  minister's  own  statement,  that  he  so  considered  it, 
and  of  the  evidence  of  one  of  the  deacons  that  the  appointment  was  made  in  the 
usual  mode,  and,  in  his  opinion,  was  for  life.  The  revising  burister  having 
decided  that  these  facts  did  not,  in  law,  amount  to  an  appointment  for  hfe,  the 
Court  affirmed  his  decision,  as  the  facts  did  not  necessarily  prove  that  such 
general  appointment  operated  as  an  appointment  for  hie.'-^Collier  v.  King, 
31  L.  J.,  0.  P.  80.) 

Order  of  Removal. — The  4th  section  of  9  &  10  Vict.,  c.  66,  which  enacts 
that  no  warrant  shall  be  granted  for  the  removal  of  any  person  becoming 
chargeable  in  respect  of  relief  made  necessary  by  sickness  or  accident,  unless  the 
Justices  granting  the  warrant  shall  state  in  it  that  they  are  satisfied  that  the 
sickness  or  accident  will  produce  permanent  disability,  applies  only  to  the  sick- 
ness of  the  person  to  be  removed.  Where,  therefore,  a  man,  on  account  of  bis 
sickness,  leaves  his  wife  and  children  in  one  parish,  and  becomes  an  inmate  of 
an  hospital  in  another  parish,  and  the  wife  and  children  b^x>me  chargeable  hj 
reason  of  relief  made  necessary  by  such  sickness,  the  case  is  not  within  the 
section ;  and  it  is  not  necessary  tliat  the  order  for  the  removal  of  the  wife  and 
children  should  state  that  the  Justices  were  satisfied  that  the  illness  would 
produce  permanent  disability.— (iS.  v.  the  Inhabitants  of  the  Parish  of  St  Qtorgt, 
Middlesex,  31  L.  J.,  M.  Ga.  86.) 

Evidence. — ^Declaration  stated  that  defendant  agreed  to  transfer  a  farm  held 
by  him  under  S.  to  phiintiff,  upon  the  terms  and  conditions  tmder  which  the 
same  was  held  by  defendant  under  S.,  and  to  sell  the  stock  at  a  certain  price,  and 
a  breach  of  that  agreement.  Defendant  pleaded  non-assumpsit,  and  a  contem- 
poraneous oral  arrangement,  that  in  the  event  of  S.  not  consenting  to  the 
transfer,  the  above  agreement  was  to  be  nuU  and  void,  and  that  S.  had  refused 
his  consent.  The  principal  agreement  was  in  writing,  and  plaintiff  paid 
defendant  L.lOO,  a  part  of  the  consideration  money,  and  sold  with  defendant's 
consent  a  small  portion  of  the  stock ;  but  when  S.  i^used  his  consent,  defend- 
ant tendered  back  the  L.lOO,  which  plaintiff  refused  to  accept.  Evidence  of 
the  contemporaneous  oral  arrangement  was  received,  and  rightly ;  for,  under 
the  circumstances,  the  inference  of  fact  was  that  the  oral  arrangement  was 
intended  to  suspend  the  written  agreement  and  not  as  a  defeasance  of  it.  Erie, 
C.  J. :  *•  The  subject-matter  of  the  two  asreements  is  strong  to  show  that  the  oral 
suspended  the  written  agreement  from  the  beginning,  and  was  not  in  defeasance 
of  It ;  for  the  written  agreement  was  to  assign,  but  the  possibility  of  assigning 
was  supposed  to  depend  on  Lord  Sydney^s  consent,  and  toe  oral  agreement  that 
the  written  agreement  should  be  void  if  he  did  not  consent,  is  in  its  nature  a 
condition  precedent.   The  defendant,  in  effect,  says,  ^*  If  I  have  the  power  to  act^ 
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I  wiUagree;  bat  if  I  hATe  no  powoir  to  aet,  I  win  make  no  agnemoit  at  lA.^* ' 
Wallis  T.  LitteU,  31  L.  J.,  0.  P.  100.) 


Witness. — A  witness,  a  party  in  the  cause,  about  to  be  sworn,  was  objected 
to  on  the  ground  of  want  ot  religious  belief.  The  Judge  caused  her  to  be  sworn 
on  the  voir  dire^  and  she  was  examined  by  the  opposing  counsel,  and  stated  that 
she  did  not  believe  in  the  obligation  of  an  oath  any  more  than  in  that  of  her 
word,  nor  did  she  believe  in  a  future  state  of  rewards  and  punishments,  but 
that  she  was  morally  bound,  by  the  solemn  declaration  she  had  taken,  to  speak 
the  truth.  The  Judee  thereupon  refused  to  admit  her  to  be  examined  in  the 
cause ;  and  it  was  neld,  the  witness  was  properly  rejected,  that  there  was 
nothing  irregular  in  the  course  pursued,  and  that  die  witness  being  sworn  on 
the  voir  dire  did  not  prevent  her  subsequent  rejection.-^Afaefen  v.  C<itanat\ 
31  L.  J.,  Ex.  118.) 

PossESSioir. — ^PLuntiff  b^g  indebted  to  A.,  entered  into  an  agreement  t^at 
oert^n  goods  should  be  held  by  A.  as  a  security  for  the  debt,  and  me  agreement 
contained  an  acknowledgment  that  A.  had  received  into  his  possession  the 
goods  which  were  the  subject  of  the  pledse.  Part  of  the  goods  were,  in  fact, 
delivered  to  A.,  but  a  cart  and  one  set  of  hameffi  were  by  arrangement  left  in 
the  poesesBion  oif  plaintiff.  Shortly  afterwards,  upon  A.  getting  into  diflSculties, 
plaintiff  took  back  all  the  goods  which  were  the  subject  of  the  pledge  into  his 
own  possession ;  but  upon  A.*s  being  declared  bimkrupt,  his  assignees  seised  the 
goods,  and  sold  them  for  the  benefit  of  A.*s  creditors ;  and  it  was  hdd,  in  trover, 
by  plaintiff,  against  the  assignees,  that  there  was  a  constructive  delivery  of  all 
the  goods  into  the  pOBseesion  of  the  pawnee.  Willes,  J.:  *The  pawnee  of  a 
chat&l  has  a  right  to  sell  it,  although  no  s^ial  day  be  named  for  the  perform- 
ance of  the  oblation  for  which  the  pawn  is  a  security,  upon  which  it  is  agreed 
that  the  noperty  of  the  pawnee  shall  become  absdute.'— (AfaWm  r.  jRetVf,  81 
L.  J.,  C.  P.  126.) 

Babon  akd  Feme.— a  husband,  in  a  separation  deed,  covenanted  with  his 
wife^a  trustees,  who  indemnified  nim  against  her  debts,  that  he  would  not 
compel  or  endeavour  to  compel  her  to  cohabit  or  live  with  him  by  any  legal 
pro(»odings,  or  otherwise  howsoever.  It  was  held,  upon  a  bill  filed  by  tne  wua 
and  her  trustees,  that  she  was  entitled  to  an  injunction  to  restrain  the  husband 
from  proceeding  in  a  suit  he  had  commenced  in  the  Divorce  and  Matrimonial 
Court  to  obtain  a  restitution  of  conjugal  rights,  etc.  The  Lord  Chancellor : 
^  It  is  well  settled  in  courts  of  law  that  deeds  of  separation  are  good  and  vaUd. 
Hutoal  covenants  bv  the  husband  and  trustees  of  the  wife,  that  neither  shall 
sue  the  other  for  the  restitution  of  conjugal  rights,  are  properly  and  usually 
inserted  in  such  deeds  of  separation.  If  such  covenants  were  against  the  policy 
of  the  law,  the  deed  of  separation  itself  would  be  invalid  and  void ;  but,  on  the 
contrary,  it  is  settled  that  an  action  may  he  maintained  on  such  covenants.  In 
equity,  the  validity  of  deeds  of  s^ration  is  also  established ;  and,  further,  it 
has  been  decided  by  the  House  of  Lords  that  an  agreement  to  execute  a  deea  of 
separation  will  be  spedfically  performed,  and  tlut  a  covenant  not  to  sue  for 
restitation  of  conjugal  rights  is  a  proper  constituent  part  of  such  a  deed.  .  .  . 
It  is  proved  that  l£e  Court  of  Divorce,  according  to  the  interpretation  which, 
rigfatfy  or  wrongly,  it  has  put  on  the  statute  creating  it,  will  not  recognise  a 
deed  of  separation,  or  permit  it  to  be  pleaded  in  bar  of  a  suit  for  restitution. 
Such  was  the  rule  of  the  Ecclesiastical  Court,  as  is  clearly  shown  by  Sir 
Winiam  Scott  in  the  case  of  Mordrnt^  v.  MortiiMT ;  but  an  action  at  law  for 
damages  for  breach  of  the  covenant  not  to  sue  for  restitution  is  a  most  feeble 
and  inadequate  ranedy ;  and  unleas,  therefore,  the  agreement  involved  in  tiie 
oovenaat  can  be  oiforced  in  this  Court  by  means  of  an  injunction  restraining 
its  breach^  it  foUows  that  a  deed  of  separation,  whatever  may  have  been  the 
cooauleration  given  for  it,  may  be  sot  aside  and  annulled  at  the  pleesorv  of 
either  party.'*-(£riifU  r.  Hwni^  31  L.  J.,  Ch.  161.) 

?0L.  TZ.'-4f0.  \Xf,  ICAT  1862.  %  It 
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Lands  Clauses  CoiraoLroATioN  Act. — ^A  landowner  haying  received  notice 
from  a  railway  company  to  treat  for  the  sale  of  a  part  of  his  premises,  do^  not, 
by  offering  to  sell  tnat  part  at  a  price  named  by  him,  preclude  himself,  if  the 
companydecline  the  offer,  from  requiring  them  to  take  the  whole  under  the 
92d  section  of  the  Lands  Clauses  Consolidation  Act.  Wood,  V.  C. : '  The  whole 
object  of  the  Act,  as  Sir  R.  Kindersley  said  in  that  case  of  Giles  v.  The  London, 
Chatham  and  Dover  Railway  Co.,  aiter  minutely  analyzing  the  views  of  the 
different  judges  who  have  had  this  sort  of  question  before  them,  as  to  the  effect 
of  the  notice  to  treat,  is  to  put  the  parties  in  a  condition  to  enter  into  a  treaty 
and  agreement.  It  may  very  well  happen  that  an  agreement  may  succeed;  if 
it  does,  well  and  good*  If  it  does  not  succeed,  then  compulsory  proceas  is 
requisite,  and  then,  I  apprehend,  comes  into  operation  the  92d  section.*— (Crard- 
ner  v.  the  Charing  Cross  Railway  Co.,  81  L.  J.,  Ch.  181.) 

Master  Ain>  Servant. — ^An  agreement  in  writing  was  entered  into  between 
W.  and  B.,  on  behidf  of  himself  and  other  parties,  constituting  the  R.  Company 
(limited),  whereby  W.,  in  consideration  of  wages  to  be  paid  to  him  fortnight^ 
by  the  company,  agreed  to  serve  the  company  exclusivmy  as  a  collier  from  the 
date  <^  the  agreement  until  the  expiration  of  any  notice  thereinaftear  mentioned, 
and  not  to  leave  the  service  without  giving  twenty-eight  days'  notice,  nor  until 
after  the  expiration  of  such  notice ;  and  the  company,  in  consideration  of  sach 
faithful  service,  agreed  that  W.  should  not  be  discharged  by  them  without 
twenty -eight  days*  notice.  An  information  having  been  laid,  under  4  Geo.  4, 
c.  84,  s.  8,  against  W.  by  F.,  as  agent  of  B.  and  IuIb  partners,  alleging  that  he 
had  oontoactod  with  B.  and  others,  for  absenting  himself  from  the  senrioe 
without  lawful  excuse,  on  ihe  hearing,  the  Justices  held  the  vaiianoe  imma- 
terial by  reason  of  11  &  12  Vict.,  c.  48,  s.  1,  and  adjudged  W.  guilty  of  the 
said  offence,  and  committed  him  to  prison  for  one  monw;  and  further  adjudged 
(it  having  been  proved  before  them)  that  no  wages  were  then  due  to  W.,  as  he 
had  been  paid  for  all  the  work  done  up  to  that  time,  and  the  contract,  as  loroved, 
bcdng  that  W.  was  to  be  paid  by  piecework,  no  wages  could  be  earned  oy  him 
or  would  be  payable  durmg  his  imprisonment.  It  was  held,  the  contract  was 
not  void  for  want  of  mutudity,  as  the  employers  were  boimd  under  it  by  im- 
plication to  pay  reasonable  wages  and  to  find  work ;  and  that  the  Justices  were 
right  as  to  the  variance,  and  the  conviction  was  good  under  4  Geo.  4,  c.  34,  s. 
9.— {Whittle  Y^Frankland,  31  L.  J.,  M.  Ca.  81.) 

Crime — Forum. — One  who  obtains  goods  by  false  pretences  in  one  county, 
and  afterwards  brings  Hiem  into  pother  county,  where  he  is  apprehended 
with  them,  cannot  be  indicted  for  the  offence  in  the  latter  county,  but  must  be 
indicted  in  the  county  where  the  goods  were  obtained. — (R»  v.  Stanbury,  81 
L.  J.,  M.  Ca.  88.) 

Sale. — ^A  receipt  in  the  following  form — ^  Received  of  J.  D.  and  C.  J.,  the 
trustees  under  the  deed  of  settlement,  for  the  benefit  of  my  wife,  the  sum  of 
L.9d,  6s.  6d.  ior  the  purchase  of  my  household  goods  and  effects  mentioned  in 
the  inclosed  inventory  and  valuation  as  purchased  this  day  by  J.  D.  and  C.  Jm 
as  trustees  named  in  the  deed  of  settl^nent,  and  empowered  to  purchase  by 
such  deed' — ^is  not  a  bill  of  sale  within  17  &  18  Vict.,  c.  86.  Bramwell,  B. : 
*  I  am  clearly  of  opinion  that  this  is  not  a  bill  of  sale  within  the  Act  of  Parlia- 
ment. We  cannot  'look  at  the  mischief  to  be  remedied  by  the  Act  of  Parliament 
as  the  criterion,  because  the  argument  of  mischief  would  apply  to  the  case  of  a 
parol  contract,  imder  which  one  person  may  have  the  real  possession,  and  an- 
other be  entitled  to  the  goods.' — {AUsop  v.  Day,  81  L.  J.,  Ex.  105.) 

Legact.— Testatrix  directed  her  trustees  to  call  in  L.600,  and  after  ^y- 
ment  of  debts  to  pay  to  her  daughter  Catherine  L.75,  and  to  her  daughter 
Marsaret  L.75,  and  the  residue  to  S.  C,  his  executors  or  administrators,  who 
should  invest  the  same  and  pay  the  interest  for  the  benefit  of  her  grand-daugh- 
ter until  she  should  attain  the  age  of  seventeen,  at  which  time  the  further  sum 
of  L.lOO  was  to  be  paid  to  each  of  her  daughters,  and  the  reddne  to  be  invested, 
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ftod  the  intereBt  paid  for  the  benefit  of  the  grand-daughter  till  twenty-iHie, 
when  the  aame  was  to  be  appointed  to  her  abeoTutelj.    Proceedings  haying  been 
taken  against  the  trustees,  the  L.600  was  reduced  hj  costs  and  expenses ;  and 
it  was  held,  that  the  legacies  to  the  daughters  were  not  to  abate,  and  the  gilt 
to  tbe  grand-daughter  carried  only  so  much  as  might  happen  to  be  the  resimie. 
KinderBley,  V.  G. :  ^  It  is  obyious  that  if  a  testator  £»  power  to  dispose  of  a  par- 
ticular sum  of  money,  say  L.IOOO,  and  giyes  L.200,  part  thereof,  to  A.,  and 
L.200,  further  part  thereof,  to  B.,  and  the  remaining  L.600  to  C,  that  is  a  gift 
of  a  definite  sum  to  C. ;  but  if ,  instead  of  that,  there  is  a  gift  of  the  remainderto 
0.,  although  it  is  called  ^*  the  remainder,"  still,  as  in  Page  y.  Leapingtoell,  the 
Court  has  neld  that  the  intention  is  to  giye  a  specified  sum,  which  would  he  the 
amount  of  the  residue ;  and  why  ?  beosrase  the  conclusion  is,  that  it  was  the 
tcBtator's  intention,  to  be  collected  from  the  whole  wOl,  to  giye  the  money  in 
three  definite  portions ;  and,  tiberef ore,  where,  by  reason  of  defalcation  or  other 
causes,  there  is  a  diminution  of  the  fund,  all  three  legatees  must  bear  the  loss 
proportionaDy/— (ITarfey  y.  Mom,  31  L.  J.,  C.  140.) 

CoNTBACT. — ^A  contract  was  made,  on  the  9th  of  July,  by  the  agents  of  A.  and 
B.,  for  the  carriage  of  A.'8  goods  1^  B.'s  yessel  from  London  to^ustendjie,  the 
shipment  of  whidt  goods  was  to  commence  on  the  1st  of  August.    On  ti^e  21st 
of  July  B.  denied  t£e  authority  of  his  agent  to  make  such  contract,  whereupon 
A.^  attomies  gaye  B.  a  written  formal  notice  that  A.  was  ready  to  p^orm  his 
ptft  of  the  contract,  and  that  he  would  hold  B.  responsible  if  he  refused  to 
perfonn  his  part.    In  reply  to  this,  B.  wrote,  denying  the  existence  of  the  con- 
tract, and  tendering  another  contract  for  the  acceptance  of  A.    This  was 
answered  on  the  24m  of  July  by  a  letter  from  A.'s  attomies,  stating  that  A. 
declined  to  ngn  any  other  contract  than  the  one  concluded  by  the  a^^ts,  and 
that  he  held  B.  responsible  for  the  consequences.    Between  the  said  24th  of 
July  and  the  1st  of  August  A.  entered  into  a  treaty  with  G.  to  take  A.'s  goods 
to  Kustendjie  in  one  of  G.'s  yessels ;  but  the  contract  which  was  the  residt  of 
such  treaty  was  only  finally  concluded  between  A.  and  G.  on  the  2d  of  August, 
and  on  the  1st  of  August  B.  informed  A.  that  he  was  ready  to  receiye  the 
&*oda  on  board  his  yessel.    It  was  held,  there  had  been  an  express  renun- 
ciation of  Uie  contract  by  B. ;  and  that,  upon  the  aboye  facts,  A.  was  entitled 
to  sue  B.  for  not  receiying  the  goods  according  to  the  contract.    Also,  that  A. 
▼as  not  liable  in  a  cross-action  by  B.  for  damages  for  not  shipping  the  goods  on 
l>oard  B.'s  yessel ;  and  that  a  plea,  in  such  last  action,  of  discharge  by  B.  was 

rned.  by  the  aboye  eyidence  of  B.'s  renunciation  of  the  contract.  Williams, 
:  *  I  tmnk  that  the  cases  cited  during  the  argument  fully  establish  that,  if 
before  the  time  for  the  performance  of  the  contract,  one  of  the  parties  thereto 
expressly  renounces  it,  tne  other  party  may  at  his  option  treat  sucn  renunciation 
as  a  breach  of  such  contract,  at  all  eyents,  where  he  has  acted  thereon  in  such 
*  way  as  to  interfere  with  his  performing  the  contract  according  to  its  original 
terms.  I  think  the  present  case  is  within  that  rule.  .  .  .  Gertainly  the 
nile  has  been  said  to  be  qualified  .to  this  extent,  that  though  a  party  has  the 
option  of  treating  a  renunciation  of  the  contract  as  a  breach,  he  is  bound  to 
exerdse  such  option  ;  but  here  I  think  the  company  did  exercise  it,  and  there 
i^  therefore,  no  difficulty  in  that  respect.'— *(TA^  Danube  and  Black  Sea  Rail 
Old  Kustendjie  Harb.  Co,  y.  Xenoi,  et  e  contra,  31  L.  J.,  G.  P.  84.) 

PowEB,  Fbaud  om. — T.  K.  P.,  a  tenant  for  life  of  an  estate,  had  a  power  of 
appointment  oyer  it  in  fayour  of  his  children,  or  any  one  or  more  of  them. 
No  power  of  leasing  was  giyen  to  him.  He  had  granted  a  lease  to  F.,  and  the 
term  became  yested  in  G.,  and  to  the  latter  he  agreed  to  grant  a  new  lease  for  a 
tenn  commensurate  with  the  remainder  of  the  old  term.  T.  K.  P.  and  his 
daughter  executed  a  joint  bond  to  indemnify  G.  against  the  determination  of 
the  lease  l^  T.  K.  P.'s  dea^  before  the  end  of  the  term,  and  on  the  same  day 
T.  K.  P.  executed  his  will,  by  which  he  made  an  appointment  of  the  whole 
estate  in  fayour  of  his  daughter.    Thereupon  G.  aorrendered  the  old  term,  and 
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Um  Ifaao'iTM  ezeeutad  to  him  for  the  remainder  of  the  original  ieno.  A  loa 
of  T.  K^  P.  filed  a  bill  to  aefe  aside  the  tranfiaetioii  aa  being  a  oomipt  bargaiii 
betfreoi  T.  K.  P.  and  hie  daiuthter,  and  a  £iaud  upon  the  power;  bat  one  of  the 
Vioe-Chanoellore  diamisBed  ^e  bill  with  oosts :  and  on  appeal,  it  waa  held 
(aftiming  that  deciaion),  upon  the  eridenee  that  the  will  fonned  no  part  of  the 
aifangeneBt  with  i^ecence  to  the  kaae  and  the  bond. — {Pickles  y.  Pickles,  SI 

u  J.,  c.  lie.) 

Pauper  Lunatic. — ^For  more  than  fire  yean  before  the  2Sd  of  July  1856 
the  pauper  lunatio  had  resided  in  the  respondent  pariiA  with  her  father  and 
mother.  On  that  day  her  father  died,  and  she  continued,  being  unemancipated, 
to  reside  with  her  mother  in  the  same  parish  till  October  1858,  when  she  was 
seat  into  the  workhouse,  where  she  remained  until  the  24th  of  January  1860. 
In  Deoenber  1859  her  mother  removed  from  the  remndent  parish,  and  went 
to  reside  at  0.  (hi  ^e  S4th  ol  January  the  pauper  lunatic  was  sent  from  the 
workhouse  to  the  County  Lunatic  Asylum,  and  waa  confined  there  until  the 
25th  of  April  in  that  year,  when  she  was  discharged  and  sent  to  her  mother  in 
C  Her  mother  had  acquired  no  settLemeni  in  her  own  right ;  and  an  order 
was  skade,  adtudicating  ttie  pauper  lunatio  to  be  settled  in  the  appellant  parish, 
the  place  of  ner  father^s  settlement,  and  ordering  that  pariah  to  pay  tne  ex- 
penses ol  maintenance,  etc.  It  was  held,  the  oraer  waa  ffood,  for  that  the 
mother  had  ceased  to  be  iiremoveable  by  reason  of  her  having  left  the  respondent 
parish,  and  that  the  daughter  had  also  ceased  to  be  irremoveable,  as  she  waa 
unemancipated,  and  still  a  member  of  her  mother's  family. — (R,  v.  the  Church- 
wardens and  Ovsrseers  of  St  Afary  Arches  (Exeter)^  81  J.  L.,  M.  Oa.  77.) 

AiiBiTaATK»i. — Where  an  a^rard  is  valid  in  fonn,  and  is  made  on  all  the  mat- 
ten  r^erred,  and  on  no  more,  and  is  intended  by  the  arbitratore  to  exmsa  their 
decision,  an  objection  that  the  arbi^atore  had  made  their  award  without  exer« 
cising  their  own  judgment,  but  according  to  the  opinion  of  a  third  penon  by 
whoee  decision  they  had  bf^otehand  a^^reti  to  be  bound,  cannot  be  taken  on  a 
plea  of  nvllity  of  the  award  to  an  action  on  the  award,  but  ong^t  to  be  nuaed 
on  a  motion  to  set  the  award  aside — ^reyernng  the  judgment  below. — (  Whitmon 
T.  SmiOi  (Ex.  Ch.),  81  L.  J.,  Ex.  107.) 

iNDiCTUiKr.^— Prisoner  was  indicted  under  24  &  25  Vict.,  c.  96,  s.  57,  for 
breaking  and  entering  a  shop,  with  intent  to  commit  a  felony,  viz.,  to  steal.  It 
was  proved  that  prisoner  broke  in  the  roof,  with  intent  to  enter  and  steal,  and 
was  then  disturbed ;  but  there  was  no  evidence  that  he  ever  entered  the  shop. 
A  conviction  for  the  misdemean(v  of  attempting  to  commit  a  felony  was 
affirmed.— (iZ.  v.  Bain,  31  L.  J.,  M.  Ca.  88.) 

pAJiSgT*— The  specification  of  a  patent  for  improvements  in  emboesing  and 
finishing  woven  fabrics  alleged  tlie  invention  to  consist  in  the  use  of  rollere 
having  any  design  grooved,  fluted,  engraved,  milled,  or  otherwise  indented 
upon  them.  The  disclaimer  which  waa  afterwards  filed,  stated  that  the  effect 
desired  could  only  be  produced  by  the  use  oi  a  certain  species  of  roller  not 
particularly  described  m  the  specifii»ition,  namely,  a  roUer  having^  cireular 
ffrooves  round  its  surface ;  and  all  other  rollere  were  disclaimed.  The  Court 
neld,  that  as  the  true  invention  resided  entirely  in  the  process  described  in  the 
disclaimer,  and  as  the  specification  did  not  describe  or  even  sugsest  the  form  of 
roller  that  would  ^ect  the  purpose,  the  specification  was  bad,  and  that  the 
patent  could  not  be  sup|)otted.  Wightman,  J. :  *  !nie  inventico,  as  described 
UL  the  original  specification,  consiBto  in  the  fise  ol  rollen  having  any  design 
grooved,  fluted,  engraved,  milled,  or  otherwise  indented  upon  them.  But  it 
i^pean  from  the  statementa  in  the  disdaimer  that  the  effect  desired  can  oft/y  be 
produced  by  the  use  of  a  certain  species  of  roller  not  particularly  described  in 
the  specifiGation,  namely,  a  reUer  navii^  circular  j^rooves,  etc,  round  its  anr* 
face,  and  all  other  roUen  are  expresBly  declaimed.  But,  if  the  ^ther  rollen  dia-> 
okimed  will  not  suooeed,  and  toe  weoial  roUare  are  alone  eff eetoaL  then  tha 
true  im entktt  resides  entirely  in  the  prooeeB  deaoiibed  in  the  disclaunert  and; 
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the  ongiBal  qpeoifioation  doeB  not  deeoribeor  efea  saegwt  tiie  fonn  td  roiler  in 
which  that  inTention  oonsiBta ;  and  this  is  hv  the  diadaimer  to  exteaad  the  right 
granted  l^  the  patoit.'— (/2a2ftofi  r.  Smith  (£z.  Gh.),  31  L.  J.^  C.  P.  102.) 

Damages. — ^In  an  action  for  false  im|nri8onment  plaintiff  tendered  as  evidence 
of  special  daoMge,  that  he  had  lost  a  situation  which  he  should  otherwise  have 
got  Defendant  imprisoned  plaintiff  at  half  "past  one  and  detaiived  him  till 
past  two  o'clock.  The  evidence  tendered  was,  that  if  he  had  appeared  at  a 
certain  place  at  two  o^dock  he  would  hare  obtained  a  sitnatioii.  Tvhen  plaintiff 
got  out  of  prison,  he  did  not  go  to  seek  for  thesitoation,  but  went  home  instead^ 
and  did  not  make  any  application  tUl  the  following  day>  when  it  was  too  late. 
It  was  held»  the  damage  was  not  the  natural  result  of  the  unlawful  act  of  the 
defendant,  as  it  might  not  have  happened  at  all  if  plaintiff  had  fl;one  to 
leek  for  the  situation  as  soon  as  he  got  out,  or  if  the  intended  onployer  had  not 
engaged  another  person. — (Hoey  v.  FeltQa^  31  L.  J.^  C.  P.  105.) 

PUBUC^HOUSE  LicnrcB. — S.  agreed  to  take  of  M .  the  lease  of  a  pabho-hooso 
upon  condition  that  a  retail  ticenoe  should  be  obtained  for  him  by  M.  On 
appHcation  being  made  by  S.  to  the  magistrates,  a  Hoence  was  granted  in  the 
orainary  form,  bat  with  an  oral  undertaking  that  the  applicant  would  not  sell 
^aiits  by  retail  to  be  consumed  on  the  premises.  On  a  biU  filed  by  M .  to  en- 
force the  specific  perfonnance,  it  was  held  (affirming  the  decision  of  the  Master 
of  the  BoUs),  that  the  bill  must  be  dismissed.  A  *  retail  licence  *  must  be  con- 
Btnzed  to  mean  1^  ordinary  retail  licence  without  any  qualification.— (JloJ^ii 
T.  SnowbaU,  31  L.  J.,  Gh.  44.) 

LiBBL — PriviUge. — ^R.,  a  tradesman,  receiYed  a  letter  pmrporting  to  come  from 
the  defendant,  oraerine  a  target  to  be  sent  to  the  head-quarters  of  a  regiment 
of  -volanteers,  oi  whidi  the  d^endant  was  the  honorary  secretary  and  acting 
adjutant.  In  answer  to  inquiries  from  R.,  the  defendant,  m  writing,  denied  that 
be  had  written  the  order  for  the  target ;  and  added,  ^  On  comparison  of  the 
order  and  oth^v  with  letters  in  the  office,  I  have  no  hesitation  in  saying,  as  my 
Urm  opinion,  that  aH  the  letters  are  in  his  handwriting ;  and,  if  you  take  pro- 
oeedtngB,  I  am  wilHng  to  state  this  on  oath.*  In  an  action  for  nbel,  the  jury 
found  that  tibe  defendant  had  written  the  letter  to  B.,  and  others  to  the  same 
purport,  wiUk  h<ma  fides^  without  malice,  and  bdlering  the  statements  therein 
contained  to  be  true ;  and  that  the  plaintiff  was  not  the  writer  of  the  order  for 
the  target  to  R,  or  of  any  other  of  the  fictitious  orders.  Hdd  that,  on  this 
fining,  the  defendant  was  entitled  to  a  yerdiet  in  his  favour,  on  the  pl^  of  not 
guilty. — {Croft  r,  Steveus^  SI  L.  J.,  Ex.  143.) 

Will.— Where  a  testator  made  a  will  in  1358,  and  destroyed  it  upon  execut- 
ing a  second  will  in  1859,  and  afterwards  made  a  codicil  intending  it  to  be  sup- 
plementary to  the  will  of  1859,  but  ezpreasing  it  to  be  ^  a  codicil  to  my  last 
wiU,  made  on  the  30th  of  June  1858,'  the  Ck>urt  granted  probate  of  the  will  of 
1359  and  the  codiciL  There  can  bono  revival  of  a  will  which  has  ceased  to  have 
both  a  physical  and  legal  existence.  Qmen — ^First^  whether  a  will  can  be  re- 
rived  wnich  is  no  longer  in  esse.  Secondly,  whether  evidence  is  admiasibls  to 
explain  the  mistake,  or  supposed  mistake  of  a  testator. — {Bo^s  v.Goodenouahy 
31  L.  J.,  Pr.  49.) 

Yekdor  and  Purchaser. — ^The  burthen  of  showing  that  a  fair  price  has  been 
given  lor  the  interest  of  an  expectant  heir  hes  upon  the  purchaser,  and  that 
burthen  is  not  displaced  by  showing  that  substantial  value  has  been  given.  A 
bachelor,  aged  fifty-nine,  tenant  for  life,  with  remainder  to  his  first  and  other 
eons  ia  tail,  ourchased  from  his  nephew,  who  was  first  presumptive  tenant  in 
tail,  and  unoer  considerable  pressure  from  his  creditors,  his  expectant  interest 
in  the  estate  at  an  undervalue ;  and  the  two  thai  cut  off  the  entail,  and  con- 
veyed the  estate  to  the  use  of  the  purchaser  in  fee.  It  was  held  that  this  could 
not  be  looked  upon  as  a  family  arrangement,  and  the  pmehase  was  set  aside. — 
(ToOhU  v.  Stam/orth,  31  L.  J:,  Ch.  197.) 
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Probate. — ^An  illiterate  testator  appointed  liia  widow  and  his  eon  teadiuiry 
legatees,  and  named  them  ^  whole  and  sole  executrix.^  The  Court  inferred  that 
his  intention  was  to  include  them  both,  and  made  a  joint  grant  of  probate  to 
them.-— (/i»  the  Goods  of  Court,  31  L.  J.,  Pr.  61.) 

Probate.  —A  next-of-kin,  who  has  been  cognizant  of,  and  privy  to,  a  Boit 
between  the  executors  and  another  next-of-km,  was  held  to  be  bound  by  the 
decision  in  that  suit,  although  he  had  not  been  cited  to  see  proceedings,  and  had 
not  intervened  in  the  suit,  so  that  he  could  not  re-open  the  question  of  the  vali- 
dity of  the  will  after  its  validity  had  been  established  in  that  sait.'-{BcUcUfft 
V.  Barnes,  31  L.  J.,  Pr.  61.) 

Carrier. — ^A  person  who  sends  an  article  of  a  dangerous  nature,  to  be  earned 
by  a  carrier,  is  bound  to  take  reasonable  care  that  its  dangerous  nature  should 
be  communicated  to  the  carrier  and  his  servants  who  have  to  carry  it ;  and  if 
he  does  not  do  so,  he  is  responsible  for  the  consequences  of  the  omission.  Where, 
therefore,  the  defendant  caused  a  carboy,  containing  nitric  acid,  to  be  delivered 
to  the  plaintiff,  who  was  one  of  the  servants  of  a  carrier,  in  ordeir  that  it  might 
be  earned  by  such  carrier  for  the  defendant ;  and  the  defendant  did  not  take 
reasonable  care  to  make  the  plaintiff  aware  that  the  acid  was  dangerous,  but 
only  informed  him  that  it  was  an  acid ;  and  the  plaintiff  was  burnt  and  injured 
by  reason  of  the  carboy  bursting,  which,  in  ignorance  of  its  dangerous  character, 
he  was  carrying  on  his  back  from  the  carrier^s  cart, — it  was  held  that  the  defend- 
ant was  liable  to  the  plaintiff  in  an  action  for  damages  for  such  injuzy.~(^ar- 
rant  v.  Barnes,  31  L.  J.,  C.  P.  137.) 

Will. — ^Bv  a  deed  of  arrangement,  large  real  estates  were  vested  in  trustees 
upon  trusts  for  sale,  and  payment  of  mortgages  made  by  a  husband,  and  subject 
thereto,  to  pay  the  income  to  the  wife  for  life ;  and  an  absolute  power  was  re- 
served to  her  to  appoint  by  deed  or  will,  not  only  the  surplus  income,  but  aleo 
the  real  estates  themselves.  The  husband  subsequently  deserted  the  wife,  leaving 
her  in  possession  of  the  estates,  one  of  which  was  reserved  for  her  occupation, 
free  of  rent,  so  long  as  the  interest  on  the  mortgages  was  paid.  The  husband 
afterwards  went  to  five  with  another  woman ;  and,  aiter  a  lapse  of  years,  the  wife, 
by  collusion  with  her  husband,  induced  him  to  go  to  Scotland  and  oonunit  adul- 
tery, to  afford  her  an  opportunity  of  obtaining  a  divorce  there.  During  the  nego- 
tiations, she  made  her  will,  and  appointed  the  estates,  together  with  the  proceeds 
and  income  thereof,  to  P.,  a  Frenchman,  whom  she  knew  before  her  marriage, 
his  heirs  and  assigns.  She  obtained  the  divorce,  and  afterwards  executed  two 
deeds  appointing  the  estates  to  P.,  his  heirs  and  aasi^,  and  then  went  through 
the  ceremony  of  marriage  with  P.  in  Scotland  and  France.  After  her  death, 
upon  a  suit  by  P.,  and  upon  another  suit  by  a  creditor  of  the  husband,  who  had 
become  insolvent,  the  one  to  carry  the  deeds  into  effect,  and  the  other  to  impeach 
the  appointment  both  by  deed  and  will,  held,  on  P.  submitting  to  carry  out 
the  trusts  of  the  will,  that  the  will  was  not  revoked  by  the  deeds,  as  thev  con- 
tained DO  declaration  to  that  effect ;  that  the  omission  to  revoke  the  will  ren- 
dered it  unnecessary  to  decide  whether  the  deeds  could  have  been  carried  into 
effect ;  that  the  appointment  made  by  the  will  was  good,  and  that  the  trusts 
ought  to  be  carried  into  effect ;  and  the  cross-bill  to  impeach  the  appointments 
was  dismissed,  with  costs. — -{De  Pontes  v.  Kendall ;  Ford  v.  De  Ponth,  31  L. 
J.,  Ch.  186.) 

Arrest. — An  insolvent  debtor  is  privileged  from  arrest  when  attending  or 
returning  from  the  Court  in  which  his  petition  is  heard,  although  on  the  day  he 
was  arrested  the  consideration  of  the  final  order  was  adjourned  sine  die.  Cromp- 
ton,  J. :  We  must  hold  that  the  Insolvent  Court  is  a  court  of  justice,  and  that  the 
same  privilege  exists  for  a  party  attending  that  Court  as  for  a  party  attending 
any  other  court  of  justice ;  and  it  is  no  argument  to  say,  that  the  Commissioner 
has  refused  protection  to  the  insolvent,  fie  is  not  made  an  outlaw,  so  as  to  be 
disentitled  to  that  privilege  which  is  given  by  the  law.— (Cftaurtn  v.  Alexandre^ 
81  L.  J.,  Q.  B.  79.) 
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•  Lecuct. — fiy  a  will,  specific  and  x)ectmiarj  legacies  were  given  to  seyeral 
legatees  by  name,  and  testator  gave  all  the  residue  of  his  personal  estate  to  all 
the  before-mentioned  pecuniary  legatees,  with  certain  exceptions,  to  be  divided 
between  them  in  proportion  to  their  respective  pecuniary  legacies.  By  a  codicil, 
after  reciting  the  death  of  one  of  the  pecimiary  legatees,  testator  bequeathed 
the  legacy  given  to  her  by  the  will  to  J.  B.  Held,  that  there  was  an  intestacy 
as  to  the  share  of  the  residue  given  by  the  will  to  the  deceased  legatee.  Wood, 
y.  C. :  It  was  true  this  Court  would  assume  that  the  testator  did  not  wish  to 
die  intestate ;  but  it  was  constantly  obliged  to  hold  that  he  had  done  so.  The 
testator  had  clearly  had  all  the  circumstances  present  to  his  mind.  He  had  given 
the  L.500  and  the  L.200,  and  had  said  nothing  about  the  residue.  He  must  be 
taken  as  knowing  that  he  had  given  that  residue  among  the  legatees  persontdly. 
The  result  was,  Acre  was  an  intestacy  as  to  this  share  of  the  residue,  and  the 
next-of-kin  were  entitled.  With  re^urd  to  the  costs,  his  Honour  referred  to  Ee 
Mare's  Trusts  10  Hare  171,  and  directed  the  costs  of  all  parties  to  come  out  of 
the  fund.— (i2g  Gibson's  Trusts,  31  L.  J.,  Ch.  231.) 

Perjubt. — On  the  hearing  of  an  application  for  an  order  of  affiliation  against 
H.,  in  respect  of  a  full-grown  bastard  child  born  in  March,  the  mother,  in  answer 
to  questiona  put  to  her  in  cross-examination,  denied  having  had  carnal  connec- 
tion with  G.  in  the  Sei>tember  previous  to  the  birth.  6.  was  called  to  contradict 
her ;  the  Justices  admitted  his  evidence,  and  he  wilfully  and  falsely  swore  that 
he  had  had  carnal  connection  with  her  at  the  time  specified.  It  was  held  by 
eleven  of  tlie  judges  (Crompton,  J.,  and  Martin,  B.,  dissenting^,  that,  although 
the  evidence  of  6.  ought  not  to  have  been  admitted  to  contra£ct  the  mother  on 
a  matter  which  went  only  to  her  credit,  still,  as  it  was  admitted,  it  was  evidence 
material  to  her  credit ;  and,  consequently,  so  far  material  in  the  inquiry  before 
the  Justices  as  to  be  capable  of  being  made  the  subject  of  an  indictment  against 
G.  for  perjury.  Cockburn,  C.  J. :  Here  the  evidence  having  been  admitted, 
and  having  reference  to  a  matter  pertinent  to  the  inquiry.  The  Queen  v.  Phil- 
potts  is  a  direct  and  distinct  authority  that  perjury  may  be  assigned  upon  the 
answer.  I  go  along  entirely  with  the  principle  of  that  case,  tiiat  if  a  witness  is 
allowed  to  give  evidence,  though  it  may  afterwards  turn  out  that  his  testimony 
ought  not  to  have  been  admitted,  perjury  may,  nevertheless,  be  assigned  upon 
his  answer.  It  does  not  lie  in  the  witness'  mouth  to  say  that  his  evidence  was 
immaterial,  especially  when,  if  believed,  it  might  most  seriously  have  injured 
the  party  against  whom  it  was  given. — (R,  y.  Gibbons,  81  L.  J.,  M.  Ca.  98.) 

Freight. — On  a  guarantie  that  a  certain  vessel  should  sail  with  or  before  any 
other  vessel  then  m  the  berth,  *  under  penalty  of  forfeiting  one-half  of  the 
freight,'  another  vessel  having  sailed  first,  it  was  held  that  ^  one-half  of  the 
freight'  could  be  recovered  as  liquidated  damages;  and  also  that  it  was 
immaterial  whether  the  mone^  intended  to  be  made  payable  was  called  by  the 

rties  ^  a  penalty '  or  *  liquidated  damages.'  Bramwell,  B. :  The  question  is, 
this  a  sum  of  money  recoverable  ?  Is  it,  as  popularly  expressed,  a  penalty 
or  liquidated  damages?  We  think  that  it  is  recoverable,  and  that  whether 
we  seek  a  solution  of  the  question  in  the  statute  8  and  9  Will.  III.,  c.  11,  or 
elsewhere.  It  is  not  a  sum  to  secure  the  performance  of  several  matters.  This 
is  the  distinction  on  which  the  question  turns :  the  names  the  parties  give  the 
money,  *"  penalty,'  or  ^  liquidated  damages,'  are  immaterial. — {Sparrow  y.  Paris, 
31  L.  J.,  Ex.  137.) 

Gams. — If  rabbits  be  started  and  killed  on  the  land  of  another,  they  are  the 
property  of  the  person  on  whose  land  they  are  killed,  and  not  of  the  captor. 
Qfuere — ^Whether  there  would  be  any  difference  if  the  rabbits  were  started  on 
the  hind  of  A.  and  killed  on  the  land  of  B.  Willes,  J. :  It  will  be  well,  when 
this  case  is  further  considered,  if  it  should  ever  be  so,  to  compare  the  dictum  of 
Lord  Holt,  in  Sutton  v.  Moody,  with  the  same  passage  in  the  Institutes  of  Jus- 
tinian, where  it  is  laid  down  that  wild  animals  *  simul  atque  ab  aliquo  capta 
fuerint  jure  gentium  statim  illius  esse  incipiunt ;  quod  enim  anto  nullius  est,  id 
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Batmifi  ntione  oMnputi  eoneeffitnr.  Kee.  interait  fem  bertifli  et  ^<taM 
vtrmn  in  woo  fondo  qoaqiie  capiat  aa  in  aUcaia'  (Lib.  iL  1.  12.>--(iSIa<l»  T. 
H^,  81  L.  J.,  0.  P.  161.) 


LiBEL.^-Thoii^h  a  rablication  of  the  report  of  a  trial  in  a  court  of  jostioe,  in 
the  conne  of  which  a  libel  is  read,  would  be  privileged ;  a  pdUication  of  the 
prooeedinge  of  a  pariih  rettrj^  at  which  a  libel  is  read,  ia  not  eo  privilesed. 
nilde,  B. :  Undoubtedly,  the  report  of  atrial  in  a  court  of  juatice,  in  whidi 
this  docnment  had  been  read,  would  not  make  the  pdUiaher  thereof  liable  to  an 
action  for  libel ;  and  reaKmabl^,  for  guch  reports  only  extend  that  pabUdty 
which  is  io  important  a  feature  in  the  administration  of  the  law  of  England,  and 
thus  enable  to  be  witnesMs  of  it,  not  only  the  few  whom  the  Ceurt  can  hold, 
but  the  thousands  who  can  read  the  reports.  But  no  court  has  derided  that  the 
nfOfrU  of  what  takes  place  at  a  meeting  of  such  a  body  as  this  vesliy,  are  so 
pnrilegod.  ...  It  was  further  contended  that  this  libel  might  be  justified  as 
matter  of  public  discusrion  on  a  subject  of  public  interest.  T£b  answer  is :  this 
is  not  discussion  or  comment,  it  is  a  statement  of  a  fact.  To  charge  a  man  in- 
correctly with  a  disgraceful  act  is  very  different  from  commenting  on  a  feci 
relating  to  him  truly  stated.  There  the  writer  may,  by  his  opini(m,  libel  him- 
self raUier  than  the  subject  of  his  remarks. — (Popkam  t.  J^khmiu  31  L.  J., 
Ex.  188.) 

Powzt  07  AppomnaEHT. — ^A  settlement  made  in  1794,  gave  to  A.  E.  a  power 
to  appoint  the  fee  by  deed  or  wilL  By  deed,  in.lSSO,  A»  ezerdsed  this  power 
of  appointment,  but  reeerred  to  herself  power  of  revocation  and  new  appoint- 
ment by  deed.  In  1838,  l^  another  deed,  she  reveled  that  of  1830,  made  a  new 
appointment,  and  r^eated  the  ssme  reservations.  She  did  the  like  by  another 
deed,  in  1835.  In  1836  she  executed  another  deed,  revoking  the  uses  of  1835, 
but  not  making  any  new  appointment,  nor  making  any  reservation  as  to  the 
power  of  new  appointment.  In  1848  she  made  a  new  appointment  by  will ;  and 
it  was  held  by  the  House  of  Lords,  affirming  the  decree  of  the  Loids  Justices, 
and  overruling  a  prerions  derision  of  Vice-Cnancellor  Kindersley,  that  the  ori- 
ginal power  of  1794  wss  not  exhausted  by  the  deeds  of  1880, 1833, 1835,  and 
1836^  out  that,  under  the  original  power,  it  was  still  competent  to  A.  £.  to 
appoint  by  wilL  Lord  St  Leonards :  Here  the  revocation  had  been  well  exe- 
cuted ;  it  was  not  a  clumsy  revocation  of  all  prerious  deeds,  but  a  dear  single 
revocation  of  the  last  deed :  for.  in  truth,  each  of  the  deeds  had  revoked  its  im- 
mediate predeceesor,  and,  therefore,  the  simple  revocation  of  the  last  of  them 
left  matters  as  if  no  deed  had  ever  been  executed,  llien  came  the  will.  If  the 
power  to  a|)point  by  will,  in  the  original  settlement,  remained  untouched,  what 
was  the  position  of  the  testatrix  when  she  had  revoked  the  last  appointaient  ? 
She  had  just  the  same  power  to  apj^nt  by  deed  or  will  with  which  she  had 
started  in  1794.  As  regarded  intention,  that  could  have  no  effect  here,  ex- 
^yt  as  shown  by  the  Operation  of  the  deeds. — (Saunden  v.  Evam^  81  L.  J., 
Gh.  233.) 

KEOLiGBircE.-— The  mere  happening  of  an  accident  is  not  suffident  evidence 
of  negligence  to  be  left  to  the  jury ;  but  the  plaintiff  must  give  some  afiBjrma- 
tive  evidence  of  negligence  on  the  part  of  the  defendant.  THiere,  therefore,  it 
was  shown  that  the  dnendant  was  riding  a  horse  at  a  walk,  when  the  animal 
became  restive,  and,  rushing  on  to  the  pavement,  knocked  down  and  killed  the 
husband  of  the  plaintiff ;  but^the  witnesses  for  the  plaintiff  also  proved  that  the 
defendant  was  doing  his  best  to  prevent  the  acddent, — held,  tnat  this  was  no 
evidence  of  negligence ;  that,  taking  the  evidence  of  the  witnesses  for  the  plaintiif 
altogether,  it  was  clear  that  the  defendant  was  carried  on  to  the  pavement  against 
his  will,  and  that  there  was  therefore  nothing  to  turn  the  scale  of  evidenee 
aflunst  the  defendant,  and  to  show  that  he  was  responsible  for  the  consequeoeot 
df  the  acddent.— (Hammacik  v.  WhiU,  31  L.  J.,  C.  P.  129.) 
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JOURNAL   OF   JURISPEUDENCE. 


REPRESENTATIVE  RESPONSIBILITY. 

The  general  principle  of  responsibility  is,  that  the  duty  of  repairing 
the  consequences  of  a  wrong  is  strictly  personal  to  the  wrongdoer 
himself.  Culpa  has  its  seat  in  the  mind;  therefore,  culpa  tenet  sues 
auctores.  That  was  a  fundamental  maxim  of  the  Koman  law,  from 
which  it  has  been  transplanted  into  our  own ;  and,  so  far  as  delicts 
are  concerned,  is  incapable  of  exception. 

As  regards  acts  of  negligence,  however,  or  quasi  delicts,  the  rule 
must  be  obviously  subject  to  some  modification.  The  duty  imposed 
on  every  person  so  to  conduct  his  affairs  as  not  to  injure  another, 
necessarily  includes  things  done  by  his  agents  or  servants,  as  well  as 
by  himself;  for  when  a  wrong  is  suffered,  it  is  immaterial  to  the 
person  injured  whether  it  is  done  by  the  principal  himself,  or  through 
the  agency  of  another.  He  is  free  to  employ  any  one  he  thinks 
proper;  and  a  prudent  man  engages  only  careful,  intelligent,  and 
skilful  persons.  It  may  be  said,  indeed,  that  the  fact  of  their  being 
in  his  service  is  a  warranty  to  all  the  world  that  they  are  competent 
for  the  duties  with  which  they  are  entrusted.  ^  Qui  enim  aliquem 
proponit  is  elara  et  aperta  voce  dicere  videtur  hunc  ego  proposui — qui 
volet  cumeo  contrahat'  (Peckius  in  leg. 3D,  de  exercit.  Act.).  It  is 
iiurther  open  to  the  master  to  give  them  only  such  instructions  as 
may  be  safely  carried  out ;  to  hold  over  them  such  superintendence, 
and  to  take  such  precautions,  as  will  secure  that  the  mode  in  which 
his  business  is  conducted  shall  be  without  prejudice  to  the  public. 
These  considerations  have  led  to  the  recognition  of  the  principle, 
quifacitper  aUumfacit  per  ee.    For  a  wrong  done  by  a  servant  in 
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the  course  of  his  employment,  and  acting  within  the  scope  of  his 
anthoritji  the  master  b  bound  to  answer ;  because,  in  contemplation 
of  law,  the  wrongful  act  of  the  servant  is  simply  the  act  of  the 
master  himself. 

The  principle  is  entirely  the  development  of  modem  times,  and 
is  not  found  in  the  Roman  law.  A  slave  being  a  mere  chattel, 
was  not  answerable  for  his  own  delict, — servus  nil  deliquit  qui 
domine  jubente  obtemperavit ; — but  the  wrong  was  treated  as  the 
personal  act  of  the  master,  for  which,  accordingly,  when  it  was  com- 
mitted under  his  orders,  he  himself  was  responsible.  It  is  said,  for  in- 
stance, ^  si  servus  sciente  domine  accidit  in  solidum  dominum  obligat ; 
ipse  enim  videtur  dominus  accedisse'  (L.  2,  Pr.  D.  de  NoxaL  AcL). 
By  the  knowledge  of  the  master  we  are  to  understand  a  wilful  sufier- 
ance  or  non-prohibition  of  the  act  in  question.  '  Scientiam  hie  pro 
patientia  accipimus ;'  ^  cum  prohibere  posset  non  prohibuit.'  There- 
fore, when  it  appeared  that  the  master  knew  of  the  wrong  done,  and 
could  have  stopped  its  commission,  but  failed  to  do  so,  he  was  liable 
to  be  sued  for  tiie  consequences  as  the  direct  cause  of  the  injury.  In 
other  words,  he  was  treated  as  art  and  part.  But  this  has  no  relation 
to  the  representative  responsibility  of  an  employer,  such  as  that  under 
consideration.  In  such  circumstances,  the  party  injured  by  a  slave 
was,  by  the  ancient  law  of  Home,  without  redress ;  and  so  it  was  found 
necessary  to  invent  a  new  form  of  process,  under  which  the  master  was 
sued  seroi  nomine.  This  was  termed  the  Actio  Noxalu — noxa  or  noxia 
signifying  the  delict  of  a  man  in  potestate*  The  person  liable  to  be 
sued  was  the  actual  owner  or  possessor  at  the  time — noxa  caput 
sequitur.  T£  he  chose  not  to  defend  the  action,  he  was  required  to 
transfer  the  slave  in  property  to  another.  If  he  chose  to  defend  him, 
and  the  slave  was  found  guilty,  he  was  condemned  cum  noxcB  dedi- 
tione.  The  master^s  responsibility  was  thus  in  no  sense  a  repre- 
sentative liability;  for  in  any  case  he  could  judge  for  himself 
whether  it  would  be  most  to  his  advantage  to  pay  the  damage 
suffered,  or  to  give  to  the  complainer  the  slave  who  was  thereby 
made  to  indemnify  his  own  wrong  to  the  extent  to  which  he  was 
actually  worth. 

The  rule  by  which  we  now  hold  an  employer  to  be  answerable 
for  the  negligence  of  his  servant  or  workman,  will,  in  the  general 
case,  be  found  to  involve — 

(1.)  That  between  the  wrongdoer  and  the  person  sought  to  be 
charged,  there  existed  the  relation  of  master  and  servant. 
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(2.)  That  the  act  complained  of  was  done  in  the  course  of  the 
servant's  employment,  and  within  the  limits  of  his  authority. 

A  master  is  a  person  whose  orders  a  servant  is  botmd  to  receive 
and  obey ;  who  pays  him  his  wages ;  and  who  can  dismiss  him  for 
misconduct  The  rule  of  law  applies  not  only  to  domestic  servants, 
such  as  a  butler,  coachman,  groom,  gardener,  or  house-maid,  but  to 
persons  charged  with  the  superintendence  of  any  piece  of  business, 
such  as  a  shopman  or  clerk,  the  keeper  of  the  signals  on  a  railway,  or 
the  driver  of  a  locomotiye.  It  is  obviously  of  no  moment  whether 
the  servant  be  appointed  directly  by  the  master  himself,  or  through 
the  agency  of  another  deputed  for  the  purpose — such  as  a  foreman 
or  manager.  The  owner  of  a  ship  appoints  the  master,  and  the 
master  selects  his  crew.  The  crew  thus  become  the  servants  of  the 
owner  for  the  government  of  the  ship ;  and  if  any  damage  happens 
by  their  default,  it  is  the  same  as  if  it  happened  through  the  imm^ 
diate  default  of  the  owner  himself.  So  in  the  case  of  a  mine,  a  farm, 
or  a  manufactory ; — the  workmen  are  hired  by  the  manager ;  but 
it  is  the  proprietors  who  get  the  benefit  of  their  services,  and  from 
them  that  they  receive  their  wages ;  therefore  the  workmen  repre- 
sent the  masters,  and  their  acts  stand  on  the  same  footing  as  dieir 
own. 

In  considering  the  distinguishing  marks  by  which  the  relation  of 
master  and  servant  may  always  be  recognised,  it  is  necessaxy  to 
remember  that  the  right  of  the  master  to  hold  the  servant  subject  to 
his  disposition  and  control  arises  under  a  contract  of  hiring — loeatio 
operarumy — the  hire  of  a  person's  services  in  a  given  character  for  a 
given  period, — not  looatio  operis  faoiendij  the  engagement  of  a  trades- 
man to  do  a  particular  piece  of  work  for  a  given  sum.  The  right  of 
the  servant  to  represent  his  employer  in  the  particular  matter  for 
which  he  is  engaged,  flows  from  an  implied  mandate.  The  relation 
is  thus  dependent  primarily  on  the  contract  of  hiring,  but  partly  also 
on  the  contract  of  mandate.  Properly  speaking,  therefore,  the  rule 
applies  only  to  agency  of  a  strictly  domestic  or  administrative  kind^ 
such  as  that  of  an  institor  qui  tabemse  locove  ad  emendnm  venden- 
dnmve  prseponitur  (L.  18  D.,  de  Inst.  Act.) ;  but  on  considerations  of 
public  expediency,  it  has  been  extended  to  a  much  wider  circle  of 
cases.  A  client  is  answerable  for  the  blunder  of  his  law  agent ;  a 
creditor  for  the  mistake  of  a  messenger,  and  so  on.  But,  these  rela- 
tions excepted,  it  will  generally  be  found  that  to  establish  respon- 
sibility for  the  act  of  another  requires  the  concurrence  of  two  con-- 
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ditioDB,  the  absence  of  either  of  which  will  be  fatal  to  the  mastei^s 
responsibility : — 

1.  That  the  agent  or  servant  has  been  volnntsaily  and  freely 
chosen  by  the  xnasiterj  or  his  deputy  dnly  authorized. 

2.  That  the  master  has  the  right  to  give  ibstructions  and  orders  as 
to  the  thing  to  be  done,  £Uid  the  mode  of  doing  it ;  that  is  to  say, 
that  the  servant  is  subject  to  the  master^s  absolute  disposition  and 
control. 

For  example,  if  a  tradesman  is  instructed  to  execute  certain 
repairs  on  a  moveable  subject,  he  is  no  doubt  voluntarily  selected  from 
among  many  of  the  same  class ;  but  it  would  be  preposterous  to  say 
that  he  is  bound  to  follow  the  instructions  of  his  employer  as  to  the 
mode  in  which  the  work  is  to  be  done.     For  a  work  requiring  the 
experi^doe  of  a  particular  craft,  the  employer  has  done  his  dtity  by 
selectmg  a  person  reputed  skilful  and  trustworthy.    The  tradesman 
must  necessarily  be  allowed  to  take  his  own  way,  both  as  to  &e 
^truments  he  employs  and  the  purposes  to  which  they  are  applied. 
1£  an  accident  happens  by  the  fault  of  himself  or  bis  workmen,  it  is 
he  alone  that  must  bear  the  consequences.    Again,  if  the  work  is  to 
be  done  by  way  of  contract,  the  like  latitude  must  be  left  to  the 
contractor,  to  adopt  the  plan  which  he  may  deem  most  profitable  to 
liimself  or  best  in  the  circumstances.    He  may  see  it  to  be  his 
interest  to  enter  into  a  sub-contract.    In  either  case^  the  work  is 
placed  beyond  the  <k)ntrol  of  the  employer,  and  he  is  in  no  way 
answerable  fer  the  negligence  of  his  oootraotor  or  Ae  persons 
under  him. 

l%us,  A.,  the  proprietor  of  a  house  in  Princes  Stifeet,  Edinburgh, 
contracted  with  B.  for  the  execution  of  certain  alterations;  and  B. 
"takie  a  Bub^contract  with  G.  to  do  the  plaster  work.  A  portion  d 
thid  street  Was  fbnced  off  for  the  «se  of  the  workmen  and  the  d^Kxit 
of  th6  material,  under  warralfift  from  the  proper  authority ;  hat  C. 
depositcfd  a  quantity  of  lime  at  the  end  of  the  erection  without  taking 
any  of  the  pireoanxtions  against  accid^ts  provided  by  the  Poliee  Act 
A  cabman,  who  drove  against  this  heapof  lim^  was  overturned  and 
kiU^  on  the  spot;  His  widoW  concluded  against  all  thicee,  A.,  B., 
imd  C,  joh^%  ai!id  severally,  for  L.6(K)  of  damages.  The  )[»o- 
prietor  of  the  house  plefided  that  the  operations  weire  of  an  inno- 
t^t  and  ordinary  character,  and  had  been  entrusted  to  competent 
and  skilfid  Cilmtract^rs^  for  whom  they  could  not  be  responaiUe, 
becatmi^  a  maitter  has  no  control  over  a  contaraetor ;  still  less  when 
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the  damage  is  done  by  a  sub-contractor.  The  contractor  B.  pleaded 
that  the  fault  was  not  his ;  that  in  his  part  of  the  operations  he 
had  taken  all  proper  precautions ;  and  that  he  could  not  be  held 
answerable  for  the  acts  of  his  sub-contractor,  who  was  in  no  sense  a 
servant  of  his.  The  Court  gave  effect  to  this  contention,  holding 
that  the  proprietor  of  a  house  bona  fide  employing  tradesmen  to  exe- 
cute repairs  on  it,  was  not  accountable  for  everjrthing  done  by  the 
contractors,  and  was  not  bound  to  watch  over  everything  they  do. 
The  party  held  liable  in  damages  was  therefore  C,  the  wrongdoer, 
and  the  two  others  were  assoilzied  {McLean  v.  RusBeU^  12  D.  887, 
3  Ross  L.  C.  C.  281). 

It  has  been  truly  said,  that  the  difficulty  of  this  branch  of  the  law 
eonsists  not  in  the  doctrine  itself,  but  in  its  application.  Much  must 
depend  on  the  circumstances,  as  they  come  out  in  each  individual 
case.  Suppose^  for  example,  a  public  company  contracts  for  the 
execution  of  the  works  forming  their  undertaking  to  the  satisfaction, 
and  possibly  subject  to  the  directions,  of  an  inspector  or  engineer 
appointed  fay  themselves :  is  the  company  liable  for  the  fault  of  the 
contractor  <Mr  his  woikmen  t  We  have  here  the  second  of  the  two 
elements  above  mentioned  as  conclusive  for  the  existence  of  the 
relation,  but  not  the  first.  The  company  do  not  appoint  the  men, 
but  have  the  sort  of  negative  control  involved  in  the  right  to  prevent 
them  finom  working  otherwise  than  they  shall  determine.  It  is 
thought,  therefore^  with  no  other  fiicts  in  the  case,  their  responsibility 
might  be  satisfactorily  questioned.  If,  however,  they  reserved  the 
power  of  dismissing  any  of  the  contractor's  workmen  for  incompe- 
teooey  the  fact  would  make  an  important  difference.  In  a  contract 
of  thk  nature,  it  was  held  that  the  company  were  liable  for  the 
negligence  of  the  contractoi's  workmen  in  allowing  a  stone  to  fall 
from  a  bridge  being  oonstraeted  over  a  highway,  whereby  a  person 
was  killed  (lUedie  v.  L.  ^  N.  W.  Ry.j  4  Exch.  244).  In  a  case 
of  this  complicated  description,  liie  question  to  be  looked  to  is, 
whether  iB  substance  the  work  is  being  done  by  the  party  himself  or 
by  a  eirangen  For  example :  The  owners  of  a  bonded  warehouse 
employed  a  nsaster  |)orter  for  the  purpose  of  lowering  some  barrels 
of  floor  from  their  warehome  to  a  cart.  He  broi:^t  men  and  tackle 
of  his  own ;  and  one  of  the  barreb  having  slipped  and  fallen  upon  a 
peiwm  below,  it  waft  held  that  the  owners  were  responsible  for  the 
injury.  In  this  case,  it  will  be  seen,  the  men,  though  brought  by  the 
master  porter,  were  in  effect  in  die  service  of  die  owners  of  the 
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warehouse,  being  both  working  in  their  premises  and  snbject  to  th^ 
orders.  It  was  not  the  case  of  a  tradesman^  such  as  a  mason,  car- 
penter, or  slater,  exercising  an  independent  calling,  and  called  in  to 
do  a  thing  which  nobody  is  expected  to  do  for  himself,  because 
properly  falling  within  a  trade  different  from  his  own,  and  of  which 
possibly  he  knows  nothing.  It  was  the  case  of  a  workman  called  in 
to  perform  a  subordinate  part  of  the  employer's  own  business,  on  his 
own  premises,  and  subject  to  his  own  immediate  superintendence; 
and  therefore  the  employer  was  properly  held  to  be  directly  liable 
for  the  injury. 

But  the  rule,  that  no  one  is  answerable  for  any  acts  other  than 
those  of  himself  and  his  servant,  is  subject  to  certain  modifications 
when  the  injury  results  from  the  condition  of  fixed  property,  such  as 
lands  or  houses,  or  operations  upon  them  negligently  conducted. 
Every  proprietor  is  bound  to  see  that  his  property  is  so  kept  as  not 
to  be  productive  of  damage  to  his  neighbours  (ClegharrCa  Trustees, 
18  D.), — an  obligation  not  resting  on  the  principle  of  respondeat 
superior  J  but  arising  simply  from  the  fkct  that  the  property  is  his — 
that  the  use  of  it  is  confined  solely  to  himself,  and  that,  as  every  one 
is  bound  sic  utere  suo  ut  alienum  non  lasdas,  it  may  be  naturally  and 
reasonably  expected  of  him  to  take  care  that  no  one,  be  they  ser- 
vants, contractors,  or  strangers,  should  be  permitted  to  come  on  his 
premises,  and  do  anything  therewith  likely  to  cause  damage  to 
another.  Thus  in  the  case  of  Bush  v.  Steinman  (B.  &  P.  404), 
the  owner  of  a  house  had  employed  a  surveyor  to  do  some  work  on 
it.  There  were  several  sub-contracts ;  and  one  of  the  workmen  of 
the  person  last  employed  put  some  lime  on  the  road,  in  consequence 
of  which  the  carriage  of  the  plaintiff  was  overturned.  It  was  held 
that  the  owner  of  the  house  was  liable,  though  the  person  who  did 
the  wrong  was  not  his  servant.  (So  also  Sly  v.  Edghfj  6  Esp.  6 ; 
Bandelsofi  v.  Murray,)  Injuries  of  this  kind,  it  has  been  said 
(Quarman  v.  Burnett),  are  of  the  nature  of  nuisances ;  but  the  same 
principle  which  applies  to  the  personal  occupation  of  land  or  houses 
by  a  man  or  his  family,  does  not  apply  to  personal  moveable  chattels, 
which,  in  the  ordinary  conduct  of  the  affairs  of  life,  are  entrusted  to 
the  care  and  management  of  others  who  are  not  the  servants  of  the 
owners,  but  who  exercise  employments  on  their  own  account  with 
respect  to  the  care  and  management  of  goods  for  any  persons  who 
choose  to  trust  them. 

In  the  case  oiNisbet  v.  Dixon  (14  D.  973,  9  D.  1048),  it  appeared 
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that  the  porsaer  was  proprietor  of  certain  lands  containing  coal  and 
iron-stone ;  and  the  coal  was  let  to  one  tenant,  and  the  iron-stone  to 
the  defenders.  The  defenders  had  an  agreement  with  two  persons, 
named  Nimmo  and  Watson,  who  became  boond,  in  consideration  of 
being  paid  so  mnch  a  ton,  to  provide  men  for  patting  out  the  iron- 
stone and  for  calcining  it  on  the  sorface,  agreeably  to  the  instruc- 
tions of  the  defenders'  overseer ;  to  pay  the  men's  wages  ;  and  to 
furnish  various  implements  for  the  workings.  The  contractors 
negligently  set  fire  to  a  quantity  of  iron-stone  for  the  purpose  of 
calcining  it,  and  the  fire  was  communicated  to  the  coal  lying  between 
the  surface  and  the  iron-stone.  The  proprietor  brought  an  action 
against  the  defenders,  as  tenants  of  the  iron-stone,  to  recover  the  cost 
of  extinguishing  the  fire  in  the  colliery.  The  jury  found  that  the 
fire  was  communicated  to  the  coal  through  the  fault  of  the  contractor 
Watson ;  and  on  the  question,  whether  the  tenants  were  liable  for 
the  latter^s  negligence,  it  was  held  that  they  were.  ^  This  is  not 
like  a  contract,'  said  the  Lord  President,  *  to  produce  one  complete 
things  such  as  to  build  a  house  or  a  ship.  It  is  not  like  a  contract  in 
which  there  is  one  price  to  be  paid,  and  one  thing  to  be  completed. 
In  substance,  it  is  a  contract  of  service ;  the  contractors  were  to  fur- 
nish sleepers  and  some  other  things ;  but  it  was  at  least  a  mixed 
transaction,  partaking  mainly  of  the  nature  of  service.  It  was  not 
a  matter  which  could  be  brought  under  any  distinct  trade  or  calling, 
apart  from  the  labour  bestowed  on  it.  The  nearest  thing  to  it  is  a 
contract  to  make  part  of  a  railway.  That  is  a  contract  for  the 
employment  of  labourers ;  but  it  is  a  contract  to  make  a  single  piece 
of  work.  This  was  a  contract  to  take  out  the  iron-stone  and  to 
calcine  it.'  These,  however,  rather  appear  to  be  considerations  which 
scarcely  affect  the  question.  It  was  virtually  an  undertaking  to  do 
a  particular  piece  of  work  by  contract.  It  was  the  same  as  if  a 
person  had  contracted  to  thrash  a  farmer's  grain.  If  the  work  was 
done  on  a  neighbouring  farm,  it  can  hardly  be  said  that  the  owner 
of  the  grain  would  be  liable  for  the  contractor's  negligence.  If  a 
man  feus  a  piece  of  ground  for  building,  he  is  not  answerable  for  the 
negligent  way  in  which  the  house  is  built.  That  is  just  what  the 
defenders  were  allowed  to  do  under  their  contract  with  the  landlord. 
It  was  not  necessarily  to  do  it  with  their  own  hands,  nor  necessarily 
by  the  hands  of  people  employed  on  day's  wages.  But  could  they, 
by  employing  contractors  of  this  sort,  get  rid  of  the  responsibilities  to 
the  landlord  t    Perhaps  they  might,  if  they  had  been  dealing  with 
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a  moireable  sabjeot ;  but  tenants  of  an  heritable  subject,  tinder  a 
mutual  contract  between  them  and  the  landlord,  are,  as  ire  have 
seen,  liable  for  the  negligence  and  unskilfulness,  not  onlj  of  the 
men  they  employ  at  so  much  a  day,  but  for  the  men  acting  under  a 
person  who  has  made  a  speoial  contract  In  the  case  cited,  a  more 
satisfactory  ground  of  judgment  was,  that  in  the  agreem^it  thore 
was  a  specific  right  given  to  the  defenders'  overseer  to  superin- 
tend the  contractor ;  and  if,  as  was  said  by  Lord  Cuninghame,  he 
failed  in  his  duty,  or  was  too  ignorant  to  control  what  was  necessary, 
the  defenders  were  liable  for  his  gross  mistake.  The  case  is  thus 
distingaishable  from  the  case  of  McLean  v.  JRusseU ;  fer  there  the 
sub-contractor  was  following  out  a  weU-known  and  recognised  oc- 
cupation ;  and  the  fault  for  which  he  was  to  blame,  was  distinct 
altogether  from  any  use  to  which  the  property  might  have  been  put. 
The  damage  was  not  done  to  a  neighbour's  house,  but  to  a  passer-by. 
But  perhaps  the  case  cited  would  have  had  the  same  result  if  the 
contractor,  by  an  arrangement  of  his  own  with  a  neighbouring  pro- 
prietor, had  carried  on  the  process  of  calcining  on  a  different  estate. 

2.  The  relation  of  master  and  servant  being  established,  the  next 
condition  on  which  the  master's  responsibility  depends,  consists  in 
the  act  complained  of  being  done  in  the  exercise  of  the  servant's 
proper  functions,  or  within  the  terms  of  his  mandate  express  or  pre- 
sumed. A  person  hiring  himself  to  another,  of  full  age,  and  capable 
of  directing  his  own  conduct,  is  only  subject  to  such  orders  of  his 
employer  as  are  not  inconsistent  with  the  contract  which  either  <^ 
them  has  freely  and  voluntarily  formed.  Except  in  the  particular 
line  of  business  for  which  he  has  been  engaged,  the  master  can  exer- 
cise over  his  servant  no  legal  controL  Beyond  these  limits,  the  one 
may  be  charged  as  aider  and  abettor  of  the  other,  on  evidence  suf- 
ficent  to  show  that  the  two  were  art  and  part  in  the  wrong  com- 
plained of.  But  this  kind  of  responsibility  is  in  no  way  connected 
with  the  species  under  consideration.  We  are  speaking  of  the  case 
in  which  the  master  is  held  accountable  for  the  negligence  of  his 
servant,  on  the  ground  that  the  latter  was  the  mere  hand  of  his  master 
in  the  doing  of  it.  Plainly  he  cannot  be  responsible  for  the  acts  of 
his  servant  outwith  the  particular  duty  confided  to  him,  expressly  or 
by  the  terms  of  his  general  employment.' 

When  we  engage  a  person  as  groom,  coachman,  steward,  or  gar- 
dener, we  tacitly  give  him  all  the  directions  requisite  and  necessary 
for  the  proper  discharge  of  his  duty.    By  implication  we  say  to  hin^ 
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Y<m  mnst  always  keep  perfectly  sober,  carefully  and  cat^tiously 
conduct  yourself,  so  as  to  do  no  harm  to  any  one  else.    If,  however^ 
in  a  forgetful  moment  the  coachman  gets  drunk,  and  manages  the 
hcaws  in  such  a  way  as  to  run  down  some  one  on  the  street,  it  is 
obviously  not  for  us  to  say,  that  we  were  not  in  the  carriage  at  the 
time ;  or  that  we  had  given  express  orders  to  the  man  to  drive  with 
great  caution ;  or  that,  supposing  we  had  been  willing,  we  could  have 
done  nothing  to  prevent  the  catastrophe  that  actually  happened. 
The  law  holds  that  we  had  no  right  to  have  in  our  service  a  person 
who  was  unfit  to  discharge  the  duties  in  which  he  was  employed ; 
and  a  wrong  done  by  him  is  exactly  the  same  as  if  it  had  been  done 
by  ourselves.    The  only  answer  which  he  can  competently  make,  is 
to  show  that  the  wrong  was  done  outwith  his  proper  functions. 
'  There  are  frequently  cases,*  sajrs  Lord  Ivory, '  in  this  branch  of  the 
law  which  are  attended  with  difficulty.    I  remember  a  case  which 
was  laid  before  our  late  friend  Mr  Jameson  as  arbiter.    The  servant 
of  a  lady  residing  in  a  cottage  in  the  country  thought  proper  to  clean 
the  kitchen  chimney  by  sending  up  lighted  straw.    The  cottage  was 
burnt  to  the  ground;  and  the  question  was,  whether  the  mistress  of 
the  servant  was  liable  to  the  landlord  for  the  destruction  of  his  pro- 
perty.     The  distinction  taken  by  Mr  Jameson  was  this — If  the 
servant  had  accidentally  set  the  chimney  cm  fire  by  letting  some  of 
the  dripping  fall  on  the  lighted  coals,  she  would  have  been  within 
her  own  proper  employment  as  cook,  and  so  her  mistress  would  have 
been  held  liaUe.    But  as  she  could  not  be  held  to  have  been  hired 
for  sweeping  her  mistress's  chimney,  she  was  beyond  the  limits  of 
herfiinctions,  and  therefore  the  mistress  was  held  not  liable*  {Baird 
T,  Graham^  14  D.  615).     A  decision  to  the  same  effect  was  given 
in  the  English  case  of  Maeienzie  v.  ifLeody  10  Bing.  285,  where  a 
cook  set  fire  to  the  house  in  a  similar  way. 

As  a  genend  mle,  great  latitude  is  taken  by  the  Conrt  in  con- 
struing what  is  being  engaged  in  another's  employ.  It  comprehends 
whatever  is  done  in  the  course  of  his  employment,  eundoy  marandoj 
el  redeundo  {Marshall  y.  Omoa  and  Cleland  Iran  Coal  Co.y  H.  137); 
and  may  even  be  held  to  embrace  a  deviation  or  excess  of  duty  to 
a  certain  limited  extent.  But  '  if  the  master  is  liable  wh^*e  the 
servant  has  deviated,  it  must  be  where  the  deviation  occurs  on  a 
joomey  on  which  the  servant  has  started  in  his  master's  business ; 
in  other  words,  he  must  be  in  the  employ  of  his  master  at  the  time 
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of  committing  the  grievance*  (Jervis,  C.  J.j  in  Mitehell  v.  CroBwdUr^ 
.13  C.  B.  237).    This,  however,  cannot  be  said  of  one  who  goes  out  (^ 
the  way  of  his  duty  altogether,  not  for  the  promotion  of  his  master*s 
interest,  bat  for  some  purpose  of  his  own.    In  a  case  of  this  kind,  it 
appeared  that  defendant's  servant  had  been  sent  with  goods  in  a  cart 
to  the  city ;  and  in  returning,  to  oblige  a  friend,  agreed  to  give  him 
a  drive  home.    He  went  out  of  his  way  to  do  so,  and  ran  down 
plaintiff's  wife,  for  which  action  was  raised  against  his  employer* 
But  the  Court  held  that  a  master  was  not  liable  for  a  negligent  ser- 
vant when  not  engaged  on  his  master's  business ;  that  it  was  his 
duty,  in  returning  firom  the  city,  to  take  the  horses  direct  to  the 
stable ;  and  the  defendant,  not  having  given  him  permission  to  go 
where  he  did,  was  not  liable  (Mitchell  y.  CratwtlUry  20  L.  J.  237). 
But  while  such  is  the  nature  of  the  responsibility  imposed  on  prin- 
cipals and  employers  towards  third  parties  in  respect  of  the  acts  of 
their  agents  and  servants,  it  by  no  means  follows  that  they  should 
be  bound  to  indemniiy  the  agents  themselves  against  all  the  perils 
with  which  the  service  on  which  they  are  engaged  may  possibly  be 
attended. ,  It  is  the  duty  of  the  master  to  supply  his  workmen  with 
good  and  safe  tools  and  materials,  and  to  see  that  none  but  skilled 
workmen  are  taken  into  his  employment.    B;it  beyond  this,  his  ob- 
ligation, it  has  been  decided,  cannot  reasonably  be  expected  to  extend. 
He  cannot  be  held  accountable  for  every  hurt  which  may  be  oc* 
casioned  to  a  workman  by  the  necessary  use  of  the  instruments 
peculiar  to  his  craft.     Liability  to  such  accidents  is  a  necessary 
accompaniment  of  the  particular  business  for  which  the  workman 
professes  himself  to  be  qualified ;  and  it  may  reasonably  be  suj^KMed 
that  such  liability,  to  an  extent  proportioned  to  the  perilous  nature 
of  the  occupation,  was  one  of  the  elements  taken  by  both  parties  into 
account  in  fixing  the  wages  to  be  paid.    For  accidents,  therefore, 
sustained  by  the  workman  in  pursuance  of  an  employment  conducted 
with  all  proper  precautions  for  the  men's  safety,  he  has  no  recourse 
against  his  employer.    K  of  his  own  accord  he  engages  in  a  dan- 
gerous occupation,  he  must  be  held  to  undertake  at  the  same  tune 
that  he  will  trust  for  protection  ta  his  own  skill,  courage,  and 
intelligence.     Whether  the  same  consideration  should  exempt  the 
master  from  all  liability  for  the  damage  suffered  by  one  of  his  work- 
men through  the  fault  of  a  fellow-workman,  was  an  abstract  ques- 
tion more  difficult  to  determine.    The  law  of  France  declares  that 
a  workman  injured  in  this  manner  is  to  be  treated  in  tlio  .sa^ie 
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way  as  any  other  member  of  the  public ;  and  that  the  fact  that  the 
master  happens  to  be  paying  him  wages  at  the  time,  forms  no  excep- 
tion to  the  rule  that  he  is  liable  for  eyery  act  of  imprudence  or 
n^ligence  of  which  his  workmen  are  guilty.  It  was  at  first  decided 
that  the  law  of  Scotland  was  to  a  similar  efiect ;  but  after  much 
controversy  it  has  been  finally  settled  by  the  House  of  Lords,  that 
there  is  no  reason  why  the  law  of  Scotland  should  be  different  firom 
that  of  Engknd  in  this  particular,  and  that  the  contrary  view,  taken 
by  the  English  Courts,  was  the  sounder  of  the  two*  The  view 
adopted  in  England  was  simply  this,  that  when  a  person  hires  him- 
self as  one  of  several  worknlen,  a  chance  act  of  imprudence  or  want 
of  skill  on  the  part  of  a  fellow«workman  is  one  of  the  risks  which  he 
takes  upon  himself,  and  against  the  occurrence  of  which  it  is  no  part 
of  the  master's  undertaking  to  furnish  him  with  any  guarantee. 
^Put  the  case  (says  the  English  Court  of  Exchequer)  of  a  master 
employing  A.  and  B.,  two  of  his  servants,  to  drive  his  cattle  to 
market.  It  is  admitted  that  if,  by  the  unskilfulness  of  A.,  a  stranger 
is  injured,  the  master  is  responsible.  Not  so  if  A.,  by  his  unskil- 
fulness, hurts  himself.  He  cannot  treat  that  as  the  want  of  skill 
of  his  master*  Suppose,  then,  that  by  the  unskilfulness  of  A.,  B., 
the  other  servant,  is  injured  while  they  are  jointly  engaged  in  the 
same  service*  There  B.  has  no  daim  against  the  master.  They 
are  both  engaged  in  a  common  service,  the  duties  of  which  impose  a 
certain  risk  on  each  of  diem ;  and  in  case  of  negligence  on  the  part 
of  the  other,  the  party  injured  knows  that  the  negligence  is  that  of 
his  fellow-servant,  and  not  of  his  master.  He  knew  when  he 
engaged  in  the  service  that  he  was  exposed  to  the  risk  of  injury,  not 
only  £rom  his  own  want  of  skill  or  care,  but  also  fix)m  the  want  of  it 
on  the  part  of  his  fellow-servant ;  and  he  must  be  supposed  to  have 
contracted  on  the  terms  that,  as  between  himself  and  his  master,  he 
would  run  this  risk'  {Huchimon  v.  Yorky  Netoeastle^  and  Berwick 
Jitf.f  5  Exch.  351).  The  reason  on  which  a  master  is  liable  to  one 
of  the  public  for  an  injury  caused  by  one  of  his  workmen,  does  not 
apply  to  such  a  case.  The  party  injured  is  entitled  to  say — ^  I  am 
a  stranger  to  you.  I  do  not  know  whether  you  or  your  servant  is  to 
blame*  I  have  nothing  to  do  with  the  operations  which  you  are 
now  carrying  on ;  and  you  must  indemnify  me  for  the  wrong  I  have 
auffered*' 

But  while  a  servant  is  required  to  consider  his  liability  to  an 
injury  by  the  carelessness  of  his  fellow-workmen  as  one  of  the  acci- 
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dents  of  his  employment,  the  risks  of  which  he  has  assumed  in  eon* 
tracting  with  his  employer,  he  is  equally  entitled  to  expect  that  the 
master,  on  his  side,  will  do  his  duty  towards  him,  by  taking  all 
proper  means  to  protect  him  as  far  as  possible  from  unneeessarjr 
danger.  He  has  a  right  to  expect  that  he  will  be  associated  wiA 
none  but  persons  who  are  capable,  safe,  and  tmstworthy.  The  em- 
ployer, of  course,  cannot  be  expected  to  warrant  the  competency  of 
every  one  in  his  service ;  bnt  he  is  responsible  for  the  cooseqneoces 
of  an  accident  wherever  there  has  been  actual  &ult  or  negligence  on 
his  part,  either  in  the  act  firom  which  the  injury  arose^  or  in  the 
selection  and  employment  of  the  agent  which  caused  the  injuij. 
If,  for  instance,  a  contractor,  in  laying  down  water-pip?a  several  feet 
in  diameter,  causes  them  to  be  placed  so  near  the  edge  of  the 
trench,  that  they  fall  over  on  a  workman  working  below,  he  is 
answerable  for  an  act  the  danger  of  which  would  have  at  once 
occurred  to  any  intelligent  observer  {Edward  v.  Feiersy  33  S.  J* 
119).  Sa  with  machinery.  A  master  is  bound  to  see  that  bis 
machinery  is  kept  in  good  working  order,  that  the  provisions  of  the 
Factory  Acts  as  to  fencing  are  properly  observed,  and  that  in  point 
of  strength  and  construction  it  is  sufficient  for  the  purpose  to  which 
It  18  applied.  Thus,  if  an  engine-driver  ia  injured  through  his 
engine  coming  in  contact  with  a  quantity  of  rubbish  on  the  line^ 
which  it  was  the  duty  of  the  Bailway  Company  to  have  prevented, 
the  company  are  answerable  {Morris  v.  Monkkmd  RaUtBoy  C<h 
19  D.  360).  At  the  same  time  he  is  not  answerable  for  latent 
defects,  when  his  ignorance  of  their  existence  is  not  due  to  hia  own 
negligence* 
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The  English  bar  would  seem  recently  to  have  acquired  in  professional 
matters  a  rather  unpleasant  notoriety.  The  curious  spectacle  of  a  po- 
pular favourite,  who  united  to  the  labours  of  his  profession  the  daties 
of  a  representative  of  the  people,  testifying  in  a  foreign  land  his  qrm- 
pothies  with  the  cause  of  liberty,  had  scarcely  ceased  to  excite  surprise, 
when  the  public  ear  was  startled  by  whispers  that  ultimately  betrayed 
a  lifetime  of  corruption  and  dishonour.  And  the  bar  had  jast  rid 
itself  of  the  disrepute  of  Mr  £dwin  James'  connection,  when  another 
scandal  rose  to  ruffle  its  serenity.  In  some  respects  the  second 
case  had  points  of  contact  with  the  first.    Mr  Edwin  James  and 
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Mr  WiUkm  Digbj  Seymour  were  bolb,  in  the  ordinary  aense^ 
favourites  of  the  people ;  both  had  been  earned  to  their  position 
at  the  bar  on  the  tide  of  popular  applause ;  both  had  acquired  a 
certain  measure  of  parliamentary  distinction ;  and  the  reputation  of 
both  was  {greater  beyond  than  within  the  ranks  of  their  profession. 
But  in  one  important  respect  their  cases  present  a  difference ;  and  it 
is  a  difference  that,  in  the  paj^s  of  a  professional  journal,  we  must 
be  scrupulous  to  observe.  While  Mr  James,  after  a  patienti  and 
we  are  willing  to  believe,  an  impartial  inquiry,  was  subjected  to  the 
highest  indignity,  sh<H*t  of  criminal  proceedings,  that  could  be  offered 
to  him,  Mr  Seymour^a  conduct  did  not  provoke  a  stronger  punish* 
meut  than  the  censure  of  his  legal  brethren*  We  believe  it  has 
occasioned  a  very  general  feeling  of  regret,  both  in  this  country 
^nd  in  Elngland,  that  the  facts  and  grounds  upon  which  the  benchers 
of  the  Middle  Temple  arrived  at  their  condnsion  in  the  latter  case, 
have  not  been  given  to  the  publia  Whether  in  these  circumstances 
we  are  justified  in  noticing  the  rumours  that  prevail  in  reference  to 
the  charges  preferred  against  Mr  Seymour,  may  suggest  a  difference 
of  opinion ;  and  we  are,  on  the  whole,  indinad  to  believe,  that  iii 
the  present  state  of  our  information,  it  would  not  be  desirable  to 
entertain  the  subject  We  have  less  difficulty  in  dealing  with  a 
third  case,  that  has  more  recently  brought  the  English  bar  in  a 
prominent  way  before  the  public.  Here  also,  indeed,  our  position 
is  not  altogether  free  from  doubt,  because,  in  discussing  a  matter 
which  is  still  to  some  extent  atib  judtee^  we  would  seem  to  be 
usurping  a  fiinction  which,  up  to  a  certain  stage  in  the  progress  of 
a  cause,^  is  peculiarly  a  function  of  the  Court*  But  it  is  not  with 
the  legal  aspects  of  the  case  that  we  principally  propose  to  deal  in 
taking  up  the  case  of  Mr  Kennedy.  The  influence  which  it  is 
calculated  to  exert  on  the  constitution  and  practice  of  a  distinguished 
branch  of  our  profession,  ^ves  it  claims  on  our  attention  which  we 
cannot  readily  ignore. 

The  facts  of  the  case  have  been  for  some  time  before  the  public; 
and  if  little  attempt  has  been  made  to  estimate  their  bearings  in 
a  social  point  of  view,  it  k  very  much  due  to  the  circumstance 
thai  while  many  of  the  aspects  which  it  presents  are  of  a  novel 
kind,  they  he  to  a  large  extent  in  a  region  which  is  not  wont 
to  be  the  subject  of  much  public  inquir}'.  The  lady  who  is  the 
defender  in  the  present  action  was,  it  will  be  remembered,  a  few 
yeara  ago  the  pursuer  in  anoth^  action,  which  does  not  yield  to  its 
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successor  either  in  celebrity  or  importance.  In  possesaon  of  tlie 
estate  of  Swinfen^  to  which  she  had  succeeded  on  a  bequest  executed 
by  her  fiither-iurUw^  she  was  sought  to  be  excluded  fix>m  it,  on  the 
ground  that  the  deed  of  gift  had  been  unduly  impetrated  from  her 
ancestor.  Sur  Frederick  Thesiger,  now  Lord  Chelmsford,  was  her 
counsel  in  the  suit ;  and  while  in  progress,  acting  in  opposition  to 
his  client's  wishes,  he  compromised  her  claims  in  consideration  of 
L.IOOO  a-year,  to  be  paid  to  her  by  the  hdr-at-law.  Under  what 
motives  his  Lordship  took  this  step, — ^whether,  from  his  own  view  of 
the  case,  he  considered  it  the  most  prudent  course  which,  in  the 
circumstances,  could  be  followed  for  his  client,  or,  as  has  been 
suggested,  he  was  influenced  by  an  indirect  expression  of  opinion 
conveyed  to  him  from  the  bench, — does  not  exactly  appear ;  but  the 
fiict  that  his  assumption  of  pretended  right  was  made  in  defiance, 
not  only  of  his  dienfs  wishes,  but  of  her  special  instructions,  has 
been  incontestably  proved.  Ultimately  Mrs  Swinfen  succeeded,  by 
an  action  at  law,  in  reducing  the  compromise  to  which  her  counsel 
had  acceded  for  her ;  and  the  question  at  issue  between  her  and  the 
heir-at-law  was  in  consequence  reopened.  In  this  position  of 
matters,  she  made  the  acquaintance  of  Mr  Charles  Rann  Kennedy, 
a  member  of  the  English  bar,  a  gentleman  who,  in  more  than  one 
sense,  has  had  a  most  material  influence  on  her  fortunes ;  and  it  is 
the  narrative  that  arises  from  this  juncture  that  we  desire  at  present 
to  bring  under  the  notice  of  our  readers.  On  a  former  occasion  we 
took  the  opportunity  of  adverting  to  the  conduct  of  Sir  F.  Thesiger, 
and  to  the  legal  doctrine  which  it  suggested  for  discussion ;  and  we 
do  not  now  propose  to  recur  to  the  first  branch  of  the  case,  except 
in  so  far  as  its  facts  are  necessary  to  elucidate  the  second. 

In  regard  to  the  commencement  of  the  case — and  the  manner  in 
which  proceedings  were  initiated  is  in  some  respects  material — ^it 
is  diflicult  to  condescend  on  an  explicit  statement  of  facts ;  and, 
indeed,  the  case  is  subject  to  considerable  obscurity  throughout, 
from  the  circumstance  that  the  averments  on  both  sides  depend 
mainly  on  the  testimony  of  the  contending  parties  themselves.    On 
the  one  hand,  Mr  Kennedy  says  that  Mrs  Swinfon  was  reluctant  U^ 
take  action  in  regard  to  the  proceedings  which  had  been  opened  u{> 
by  the  reduction  of  the  compromise ;  and  this  statement,  which  rssta 
on  his  own  authority,  and  is  contradicted  by  the  lady,  does  certainly 
not  appear  in  harmony  with  the  fact,  that  it  was  at  her  own  m^geii^ 
solicitation  and  action  that  the  compromise  was  reduced.    Da  th^ 
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olher  hand,  Mrs  Svinfen  maintains  that  she  never  entertained  any 
idea  of  abandoning  her  claims — that  Mr  Kennedy  was  introduced 
to  her  at  his  own  request,  and  tendered  his  services  for  the  conduct 
of  the  suit ;  and  we  fear  that  the  subsequent  facts  of  the  case  do 
not  afford  any  presumption  that,  in  saying  so,  Mrs  Swinfen  is  not 
stating  the  truth.    But  whatever  be  the  exact  position  of  this  mat- 
ter, there  can  be  no  doubt  that,  soon  after  the  acquaintance  was 
fonned,  Mr  Kennedy  was  constituted,  in  regard  to  the  Swinfen 
suit,  Mrs  Swinfen's  legal  adviser*    There  is  also  no  doubt  of  the  fact, 
that  the  friendship  that  arose  between  the  parties  assumed,  almost  im- 
mediately after  its  commencement,  a  footing  of  the  most  intimate  kind, 
and  continued  so  until  causes,  that  are  not  difficult  to  understand,  in- 
duced an  aversion  equally  strong.  At  the  date  of  Mr  Kennedy's  first 
appearance  in  the  case,  he  was  a  practising  barrister  in  Birmingham, 
in  receipt,  it  is  believed,  of  an  income  of  L.800  or  L.900  a-year. 
This  position  he  continued  to  retain  for  some  time,  communicating 
y/ith  Mrs  Swinfen  as  occasion  required ;  but  finding  ultimately — 
and  that  in  this  judgment  he  was  right,  we  are  rather  disposed  to 
concur — that  the  attention  necessary  for  Mrs  Swinfen's  case  was 
incompatible  with  the  maintenance  of  his  practice,  and  being  re- 
quired to  take  his  choice  between  the  risks  of  the  one  and  the  cer- 
tainty of  the  other,  he  gave  up  his  position  in  Birmingham,  and, 
with  his  client,  took  up  his  abode  in  London.    Henceforward  he 
threw  himself  into  her  case  with  ^an  ardour  which,  while  in  some 
respects  it  is  difficult  to  realize,  it  is  impossible  at  the  same  time 
not  to  approve  and  to  admire.    That  his  zeal  was  stimulated  by  a 
variety  of  causes — ^partly  by  the  prospects  of  great  professional 
laurels,  partly  by  the  ambition  of  succeeding  in  a  cause  in  which 
a  great  leader  of  the  bar  had  failed,  partly  firom  a  natural  interest 
in  the  peculiar  circumstances  of  the  case  itself,  partly  fix>m  a  per- 
sonal attachment  to  his  client,  partly  by  the  hope  of  large  pecu- 
niary reward — is  a  proposition  that  may  be  very  reasonably  advanced. 
His  own  admission  is,  that  he  was  mainly  influenced  by  the  latter 
two  considerations ;  and,  keeping  in  view  that  the  passion  for  his 
client  is  an  element  which  appears  somewhat  later  in  the  history  of 
the  case,  we  are  disposed  to  believe  that  his  first  enthusiasm  was  to 
a  very  large  extent  induced  by  the  prospects  of  professional  gain. 
But  an  analysis  of  Mr  Kennedy's  probable  motives  is  not  the  inquiry 
which  we  propose  to  undertake  in  our  treatment  of  the  case.    It  is 
sufficient  fcr  our  purpose  to  know,  that  afler  most  extraordinary 
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exertions,  he  sacoeeded  in  establishing  hb  cCeDt's  ri^i;  thai  nhl- 
matelj  he  institated  an  action  against  Mrs  Swinfen  conduding  ftr 
L^0|000,  alleged  to  be  the  sam  promised  to  him  as  the  rewud  of 
his  services  in  the  event  of  success ;  that  at  the  late  trial  on  the 
Midland  Circoit,  the  jnrj  foond,  in  pdnt  of  fict,  that  the  ptomise 
had  been  made  to  him,  and,  so  fiu*,  that  he  was  entitled  to  satisfiKS- 
tion  of  his  claims.  Whether  the  jury  had  materials  before  them 
to  justify  the  verdict  at  which  they  arrived,  is  a  question  on  which 
we  do  not  care  to  enter.  One  fact,  we  have  no  doubt,  weighed 
with  them — and  it  is  not  an  unimportant  one — that  Mrs  Swinfen 
had  ofiered  to  compromise  Mr  Kennedy's  demands,  and  that  Mr 
Kennedy  refused.  The  verdict,  as  it  stands,  subject  to  the  appeal 
which  has  been  taken  in  point  of  law  in  regard  to  the  validity  of 
such  a  contract  as  the  jury  held  to  be  proved,  is  what  alone  we  wish 
to  deal  with ;  and  we  believe  that  enough  of  the  facts  has  been 
recited  to  enable  us  to  enter  into  the  question  which  the  verdict 
raises.  Other  features  of  the  case  we  pass  over  as  wholly  unsuited 
for  the  pages  of  a  professional  journal.  The  relation  that  subsisted 
between  Mr  Kennedy  and  Mrs  Swinfen,  previous  to  the  dissolution 
of  their  friendship,  is  suggestive  of  many  points  of  interest ;  and 
we  are  disposed  to  think  that  an  investigation  into  the  private  his- 
tory of  both  would  at  once  throw  light  upon  the  transaction,  and 
would  create  a  S3rmpathy  with  Mr  Kennedy,  of  which,  in  large 
measure,  both  in  the  popular  mind  and  in  the  public  press,  he  has 
been  most  unreasonably  deprived*  But  in  entering  on  such  ground 
we  should  be  usurping  a  function  which  does  not  fall  within  our 
province,  and  which  we  have  no  desire  to  entertain.  The  case,  as  it 
bears  indirectiy  on  certain  principles  of  law,  and  more  fully  and 
immediately  on  the  constitution  of  a  distinguished  branch  of  our 
profession,  has  claims  on  our  attention  sufficient  to  relieve  us  fix)m 
the  necessity  of  a  popular  appeal. 

Two  points  of  law  are  raised  by  the  appeal  which  has  been  taken 
in  the  case  of  Kennedy.  First,  Whether  the  contract  which  the 
jury  held  to  be  proved  is  invalid,  in  respect  it  was  entered  into  by 
a  member  of  the  bar  with  his  client,  without  the  intervention  of  a 
solicitor ;  and,  secondly,  Whether  the  contract  was  one  to  which  a 
member  of  the  bar,  or  of  the  profession  generally,  eonld  be  a  party 
in  any  shape  at  all.  In  Scotland  we  are  not  aware  that  the  fimwr 
question  has  ever  been  directly  raised  for  argument  in  a  Govt  o£ 
law;  the  atrictneas  of  our  rules  of  pleading,  and  the 
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sopamtlon  that  eacists  between  tbe  two  branoheB  of  the  pvofeseion^ 
do  not  make  it  very  probable  that  snch  questions  will  arise;  The 
principle  raised  under  the  second  questicHi  would  seem  to  have  beeM 
more  frequentlj  entertained*  In  the  famous  case  of  Waddell  v» 
Hopey  where  it  appeared  in  the  course  of  the  suit  that  the  law  agenu 
of  the  pursuer  had  obtained  the  funds  necessary  for  its  prosecution^ 
on  condition  of  a  eertatn  sum  to  be  paid  to  them  in  the  event  of 
success,  and  it  was  proposed  that,  in  virtue  of  this  agreement,  the 
law  agents  should  be  <Mrdained  to  sisl  themselves  as  parties  UH  the 
action,  although  no  ruling  was  made  expressly  on  the  poiint,  t6e 
observations  that  fell  from  the  Court  must  undoubtedly  be  held 
to  imfiy  that  such  a  contract  is  not  repugnant  to  the'  principles  of 
our  hwi,  It  is  difBcult,  indeed,  to  see  upon  what  ground  it  can  b^ 
mamtained  that  the  mere  amount  of  the  contract  affects  ita  validity^ 
if  the  general  conditions  of  fair  and  honest  dealing  are  preserved* 
And  in  practice  it  is  notoriously  a:  matter  of  everyday  ocoun^nce^ 
both  in  England  and  in  Scotland,  for  members  of  the  bar  to  Value 
their  services  at  a  price  below  which  they  will  refuse  to  Act  itf 
any  case  at  all.  The  general  rule,  undoubtedly,  even  in  special' 
cases,  is  not  to  interfere  with  arrangements  that,  on  the  highest 
grounds  of  professional  propriety,  have  been  esteemed  to  lie  in  the 
discretion  of  the  agent.  But  agents  themselves,  as  is  well  known, 
claim  a  right  in  particular  cases,  as  in  railway  contracts  and  other 
branches  of  conveyancing,  to  regulate  their  own  fees ;  and  there 
seems  no  ground  upon  which  it  would  be  reasonable  to  deny  the 
same  latitude  to  counsel.  Notwithstanding  this  general  recognition, 
however,  of  the  principle  in  our  law,  it  cannot  be  said  ifhat  its  appli- 
cation to  such  a  case  as  that  of  Kennedy  is  fi^ee  from  doubt ;  and' 
the  same  remark,  we  believe,  holds  good  of  the  kw  of  England* 
The  validity  of  such  a  contract,  therefore,  would  seem  to  fomish  a 
convenient  opportunity  for  discussion. 

The  discussion  which  we  propose  to  undertake  falts  under  two 
branches,  with  each  of  which  we  shall  deal  separately,  and,  as  our 
space  is  limited,  in  very  general  terms.  Under  the  one,  the  qnes- 
tion  rises,  How  far  is  such  a  contract  consistent  With  the  practice 
of  the  profession,  or,  as  it  is  generally  put,  with  the  '  etiquette  of 
the  bar  ?'— under  the  second.  How  far,  irrespective  of  the  <  etiquette 
of  the  bar,'  is  sucii  a  contract  consistent  with  the  principles  of  jus- 
tice, and  the  rules  of  fair  and  honest  dealing?' 
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To  the  first  question  we  have  no  difficulty  in  at  once  letoming 
a  negative  answer.     On  no  other  point,  perhaps,  is  the  practice  of 
the  profession  more  explicit  than  in  the  relation  between  counsel 
and  agent,  according  to  which  the  former  is  held  to  transgress  his 
province  whenever  he  receives  and  acts  upon  instructions  that  are 
not  communicated  to  him  through  the  direct  medium  of  the  latter. 
And  we  may  frankly  state  our  belief,  that  no  rule,  perhaps,  of  the 
profession  has  conduced  more  largely  to  build  up  the  reputation  of 
the  bar  of  this  country,  both  in  respect  of  honourable  deading  and 
of  a  high-minded  and  an  intelligent  discharge  of  duty ;  and  in  view 
of  such  considerations,  no  rule  would  seem  better  worthy  of  being 
istrictly  and  sacredly  maintained.    To  foster  a  high  tone  of  feeling 
in  the  profession  is  absolutely  indispensable,  not  only  to  preserve  its 
own  interests,  but  the  interests  of  society ;  and  if  this  result  is  some- 
times purchased  at  the  expense  of  individual  hardship,  and  is 
sometimes  coloured  by  the  presence  of  a  little  sentiment  and  un- 
reality, no  person,  except  one  who  is  ignorant  of  all  history  and  ex- 
perience, will  be  disposed  to  grudge  the  sacrifice  by  which  it  is 
secured.    We  have  only  to  look  to  America,  where,  notwithstand- 
ing the  presence  of  individual  cases  of  rare  honour  and  capacity, 
the  general  tone  of  the  bar  is  inferior  in  comparison  with  ours,  to 
be  satisfied  of  the  policy  of  an  arrangement  which,  in  that  country, 
is  absolutely  ignored.    In  Scotland,  indeed^  it  is  difficult  to  conceive 
a  case  where  a  counsel  could  accept  fees  directly  fi:^m  his  client 
without  operating  injustice  to  other  branches  of  the  profession ;  and 
that  of  itself  is  an  argument  which  should  command  a  sufficient 
appeal  to  the  feelings  of  an  honourable  man.     On  a  double  ground, 
therefore, — ^because  in  the  first  place  it  conduces  to  elevate  the  cha- 
racter of  the  profession,  and  because,  secondly,  it  is  necessary  to 
preserve  the  interests  of  others  who  have  as  great  a  stake  in  the 
profession  as  the  members  of  the  bar, — we  think  that  the  relation 
between  counsel  and  agent,  as  at  present  constituted,  ought,  in  the 
general  case,  to  be  rigidly  maintained. 

And  yet  we  have  no  sympathy  with  the  wretched  sentiment  that 
is  so  often  uttered  in  name  of  the  'etiquette  of  the  bar.'  That 
Mr  Kennedy  accepted  the  management  of  the  Swinfen  case  upon 
terms  which  the  great  majority  of  the  bar  would  not  for  a  moment 
allow  themselves  to  entertain,  is  a  fact  which  cannot  be  denied  ; 
and  the  obvious  breach  of  a  professional  rule  might  have  affi>rddd 
a  very  good  pretext  for  investigation  into  a  case  which  is  at  once 
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exceptional  and  pecnliar.  But  simply  to  found  upon  the  fact,  that 
in  circumstances  of  a  most  extraordinary  kind,  a  deviation  was  made 
iiom  the  ordinary  rules  of  practice,  and  in  consequence  of  such  de-. 
viation,  and  of  that  only,  to  brand  the  delinquent  with  every  invec- 
tive of  calumny  and  reproach,  is,  we  humbly  think,  to  attach  to 
such  rules  an  importance  which,  inherently  at  least,  they  do  not 
possess.  And  yet  this  is  the  treatment  to  which  Mr  Kennedy  has 
been  subjected  in  newspaper  discussions,  and  more  particularly  by 
the  leader  of  the  press.  The  case  altogether,  in  every  featiure  and 
detail,  was,  in  the  last  degree,  peculiar ;  and,  considering  that  the 
statements  of  parties  rested  on  their  own  authority,  and  were  in 
themselves  contradictory,  and  that  no  inquiry  to  elicit  the  truth  has. 
hitherto  been  made,  such  censorious  criticism  is  manifestly  unfair. 
A  tribute  to  the  ^  etiquette  of  the  bar^  is  a  proper  thing  in  its  own 
place ;  and  the  '  etiquette  of  the  bar,'  we  are  happy  to  think,  is 
entitled,  when  it  is  justly  interpreted,  to  the  very  highest  praise. 
.  But  the  ^  etiquette  of  the  bar^  is  not,  in  any  case,  entitled  to  over- 
ride the  principles  of  common  justice  and  of  common  sense ;  and  to 
establish  an  opposition  on  a  formal  point  between  a  rule  and  the 
breach  of  a  rule,  without  a  regard  to  the  circumstances  in  which 
the  breach  occurred,  is  an  idea  that  would  seem  to  be  bom  rather 
of  prejudice  than  reason. 

But  it  is  impossible  to  advert  to  the  circumstances  of  the  case 
without  being  reminded  of  the  second  branch  of  our  discussion, 
under  which  the  question  of  real  importance  lies.  How  far,  irre- 
spective of  the  ^  etiquette  of  the  bar,'  was  the  contract  which  Mr 
Kennedy  entered  into  with  Mrs  Swinfen  a  violation  of  the  principles 
of  justice  and  of  fair  and  honest  dealing  t  Without  a  consideration 
of  the  circumstances,  we  believe  that  this  question  cannot  be  fully 
answered ;  and  although  it  is  true  that  in  some  respects  they  are 
involved  in  obscurity,  we  think  a  sufficient  foundation  of  fact  may 
be  obtained  to  enable  us  to  form  a  judgment.  And  here  a  little 
recapitulation  of  what  we  said  before  is  necessary.  At  the  date  of 
Mr  Kennedy's  first  introduction  to  Mrs  Swinfen,  he  was  ii;i  the 
enjoyment  of  a  yearly  income  of  L.800  or  L.900,  derived  from  the 
emoluments  of  his  practice.  For  a  man  of  his  standing  at  the  bar, 
this  success  could  not  be  said  to  be  considerable ;  and  there  was, 
therefore,  nothing  in  his  circumstances  to  withdraw  bim  from  the 
action  of  inducements  that  would  not  have  tempted  other  men  of 
the  same  reputation  and  capacity.     How  the  acquaintance  waa 
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originally  finrmed,  is  not,  as  we  previously  remarked,  an  immaterial 
question,  becaoae  the  fiusts  upon  that  point  might  enable  as  to  form 
an  estimate  of  ihe  motives  upon  which  the  parties  acted.    K  Mr 
Kennedy,  attracted  by  the  prospects  of  the  suit,  in  which  he  was 
ultimately  victorious,  courted  an  introduction  to  Mrs  Swinfen,  and 
tendered  his  services  as  counsel, — as  was  notoriously  the  pracdoe 
of  a  late,  not  deceased^  member  of  the  English  bar, — we  should  not 
hesitate  to  stigmatize  his  conduct  as  a  breach  of  professbnal  pBO- 
priety  of  the  most  serious  kind.     Bnt  there  is  no  satis&ctory  evi- 
dence that  he  did  so ;  on  the  contrary,  from  certain  concomitant 
circumstances,  it  would  appear  that  the  first  advances  towards  ao* 
quaintance  were  on  the  part  of  the  lady.    One  fact,  however,  is  dear, 
— and  in  presence  of  it  we  think  that  speculation  on  this  point  may 
be  dispensed  with, — and  that  is,  that  Mrs  Swinfen  has  proved  herself^ 
from  the  commencement  to  the  close  of  these  transactions,  to  be 
possessed  of  considerable  worldly  wisdom,  and  well  qualified  to 
guard  her  interests  for  herself.    And  this  consideration  is  of  tfao 
utmost  importance,  and  deserves  to  be  regarded  at  the  first  step  of 
the  inquiry ;  because,  in  such  a  case,  it  is  of  the  very  essence  of  the 
.charge  that  the  transacting  party  has  taken  advantage  of  the  igncK 
TBSkce  or  simplicity  of  his  client.    On  the  other  hand,  the  attachment 
that  sprung  up  between  Mr  Kennedy  and  Mrs  Swinfen  belongiB  torn 
later  date  in  the  history  of  the  case ;  and  there  |s  no  pi;;etenice  to  say- 
that,  in  making  his  bargain,  Mr  Kennedy  trafficked  with  her  fiseU 
ings,  and  was  guilty  of  an  act  that — in  any  case  a  scandakws 
immoralify — ^woold,  in  the  peculiar  circumstances  of  his  position, 
harve  (reached  the  very  acme  of  dishonour.    It  is  another  fieature 
worthy  of  attention^  that  perhaps  the  most  common  elemmit  in 
which  such  contracts  have  their  origin  is  wholly  wanting  in  this 
.case.   Mr  Kennedy  was  not  a  man  of  means,  able  to  give  temporary 
accommodation  to  his  client,  and  therefoxie  ip  a  positbn  to  impose 
conditions  favourable  to  himself.    There  is  no  allegation  that  Mis 
Swinfen  was  in  need  of  pecianiary  assistance,  nor  that  Mr  Kennedy, 
either  with  his  own  means  or  the  means  of  others,  embraced  the 
opportunity  of  afibrding  her  relief.  The  contract  between  the  parties 
wa9  one  in  lyhicb  the  time,  labour,  and  professional  capifeily  of  the 
eounsel  were  to  be  purchased  and  presently  enjoyed  by  the  dient, 
in  consideration  of  a  certain  sum  to  be  paid  in  an  micertain  evest; 
and  the  question,  and  the  only  question,  is,  Whether  in  Quch  a  oonr 
tract  the  purchase  price  was  too  large  ? 
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in  answering  this  question,  it  must  be  held  in  view  that  Mrs 
SwinfeOy  in  dealing  witii  Mr  Kennedy,  acted  on  the  supposition  that 
his  services  were  absolutely  indispensable  to  the  successfiil  issue  of 
her  suit.  And,  looking  to  all  the  circumstances  of  the  case — to 
the  manner  in  which  it  had  its  origin — ^to  the  difHculties  and  op« 
position  which  were  encountered  in  its  progress— to  the  peculiar 
temperament  of  the  counsel,  and  the  self-devotion  with  which  he 
espoused  his  cause — and,  not  least,  to  the  victory  which  rewarded 
his  e»rtions — it  would  be  somewhat  hazardous  to  say  that,  in 
the  conclusion  to  which  she  caine,  Mrs  Swinfen  was  wrong.  We 
are  not,  indeed,  prepared  to  say  that  no  other  member  of  the  bar 
could  be  Ibund  adequate  to  the  discharge  of  the  professional  duties 
which  Mr  K^medy  performed.  In  every  point  of  view,  that  would 
be  a  preposterous  proposition,  and  we  are  not  called  upon  to  advance 
it.  Our  position  simply  is,  that  the  success  of  the  Swinfen  suit  was 
the  result  of  a  combination  of  causes,  and  that  it  is  not  unreasonably 
to  aasome  that  no  other  person  but  Mr  Kepnedy  could  have  led 
these  causes  into  operation.  The  mere  professional  work  done  was 
the  least  part  of  it— the  great  battle  was  fought  in  the  preparation 
of  the  cauae ;  and  the  preparation  of  the  cause,  it  is  well  known,  was 
dne  to  the  co-operation,  under  very  peculiar  circumstances,  of  the 
parties  who  were  interested  in  success.  Whether,  under  the  same 
circ^umstancesy  two  other  persons  could  have  co-operated  to  the  effect 
of  attaining  the  same  result,  may  be  very  reasonably  doubted.^  Mrs 
Swinfen  herself  declared  that  Mr  Kennedy  was  a  person  raised  up 
by  God  to  befriend  her ;  and,  without  giving  in  our  adhesion  to  the 
doctrine  of  a  special  providence,  we  are  prepared  to  admit  that  thera 
is  much  in  the  0B*cumstances  of  the  case  to  give  colour  to  the  sentir 
ment  In  calqalating  the  purchase  price  of  the  contract,  therefore! 
we  start  with  tl^e  assumption,  that  without  the  services  of  Mr  Ken** 
nedyMrs  Swipfen  would  have  lost  her  case.  And  if  that  be  so, 
three  things  fiill  to  be  considered  under  the  question  with  which  we 
are  now  dealing.  What,  in  the  first  place,  was  the  value  of  the  pro* 
fendenal  servicies  which  Mr  Kennedy  rendered!  What,  secondly^ 
was  the  value  of  the  position  and  prospects  which  he  sacrificed  in 
<nder  to  place  these  services  at  his  client's  disposal  T     What,  thirdly^ 

*  In  deahnff  with  the  Swinfen  case,  our  remarks  are  tfaronghont  based  on  the 
9a^fmfiiipa  that  Mr  Kennedv  acted  by  biniBelf ,  without  the  intervention  of  a 
seifiiUx,  In  point  of  fact,  it  has  been  ^ow^  that  the  first  communications  with 
bis  cfient  were  made  through  the  medium  of  a  solicitor,  but  substantially  he  was  the 
only  aotor ;  and  ws  are  prepared  to  argue  the  case  on  ths  footing  that  he  was  sq« 
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was  the  valae  of  the  risk  which  he  ran^  of  not  having  his  professional 
services  rewarded  at  all  ?  The  details  of  the  first  item  are  very 
obvious,  and  they  will  natnrallj  suggest  themselves.  As  Mr  Ken- 
nedy pats  ity  they  inclade  travelling  and  personal  expenses,  fees  for 
drawing  reports,  fees  for  pleading,  etc. ;  and,  considering  the  time 
that  the  case  was  in  progress,  the  amoont  must  be  considerable. 
The  calculation  under  the  second  head  embraces  an  estimate  of  Mr 
Kennedy's  age — of  the  number  of  years  for  which  he  might  reason- 
ably hope  to  enjoy  the  emoluments  of  his  practice — of  his  chances 
of  proi^ional  advancement— of  the  provisions  which,  as  a  husband 
and  the  father  of  a  family,  he  was  bound  to  make  in  the  event  of 
death ;  and  the  calculation  is  a  problem  in  arithmetic  which  we  shall 
leave  our  readers  to  solve  for  themselves.  The  third  item  involves  a 
somewhat  nicer  question,  and  our  space  will  not  admit  of  our  deal* 
ing  with  it  in  detail.  But  the  principle  that  risk  is  a  legitimate 
ground  of  contract,  is  sufficiently  familiar  to  our  law ;  and  in  pre- 
sence of  the  extent  to  which  it  enters  into  the  doctrine  of  insurance^ 
any  argument  in  support  of  it  would  be  superfluous  and  uncalled 
for.  On  the  whole,  Mr  Kennedy,  we  must  admit,  had  fair  grounds 
for  maintaining  that  the  three  items,  taken  together,  would  amount 
to  a  sum  little  short  of  L.20,000. 

And  if  our  calculation  is  right,  we  have  arrived  at  this  oondunon. 
On  the  one  hand,  we  have  a  contract  which,  interproted  by  the 
general  practice  of  the  profession,  is  undoubtedly  a  breiich  of  the 
^  etiquette  of  the  bar;'  on  the  other  hand,  a  contract  which,  con- 
sidered irrespective  of  this  specialty,  has  nothing  in  it  inconsistent 
with  the  rules  of  fair  and  honest  dealing.  A  conflict  is  thus  raised 
between  two  results  which  are  both  important,  but  important  in  un- 
equal degrees ;  and  we  have  no  doubt  in  our  own  mind  upon  whidi 
it  is  proper  to  impose  the  sacrifice.  We  do  not  argue,  it  piust  be 
observed,  that  in  dl  cases  whero  an  opposition  rises  between  justice 
and  mere  professional  propriety,  justice,  as  the  paramount  ocxmier^ 
ation,  must  prevail.  In  the  practice  of  the  law,  examples  of  such  an 
opposition  might  be  multiplied  indefinitely ;  and  it  would  be  abso-> 
Intely  fatal  to  the  standing  of  the  bar,  and  therefore,  in  the  end, 
subversive  of  justice  itself,  if  the  principle  which  we  are  now  recom- 
mending were  so  widely  recognised.  On  the  contrary,  we  still 
adhere  to  our  former  statement,  that,  in  the  general  case,  professional 
rules  must  be  rigidly  maintained.  ^\xt  no  rule  is  inflexible ;  and  while 
it  is  always  a  delicate  question  to  determine  in  what  drcumstanpes 
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a  rale  of  stringent  application  may  be  violated,  we  are  prepared  to 
submit  that  these  circumstances  have  occurred  in  the  case  of  Mrs 
Swinfen.  And,  in  advancing  this  proposition,  it  must  be  observed, 
we  are  not  suggesting  any  test  by  which,  in  cases  of  conflict,  the 
action  of  parties  is  to  be  determined.  Every  case  depends  upon  its 
own  circumstances.;  and  any  person  who  takes  upon  himself  the 
responsibility  of  departing,  on  a  professional  point,  from  the  rules  of 
his  profession,  must  abide  by  the  judgment  that  is  passed  on  these 
circumstances.    And  in  all  cases  that  is  peculiarly  a  matter  of  opinion. 

W.A.B. 


Notes  ofi  the  Marriage  LatAs  of  Englandy  Scotland^  and  Ireland ; 
with  Suggestions  for  their  Amendment  and  Assimilation,  In  a 
Letter  to  the  Right  Honourable  the  Lord  Chancellor.  By  James 
MuiEHEAD,  Advocate,  and  of  the  Inner  Temple,  Barrister-at- 
Law.    Wm.  Blackwood  and  Sons,  Edinburgh  and  London.  1862. 

Thebb  is  no  department  of  our  law  in  which  reformers  are  more 
welcome,  but  there  is  none  in  which  they  must  walk  more  warily, 
that  in  that  which  relates  to  the  formation  and  consequences  of  the 
nuirriage  tie.  On  the  one  hand,  no  known  evil  connected  with  it 
should  be  suffered  to  exist;  on  the  other,  no  changes  should  be 
made  by  way  of  experiment  only,  or  to  gratify  the  prejudices  of  any 
social  theorist.  In  former  times,  men  were  too  much  inclined  to 
think  that  whatever  was,  was  best.  Now,  many  rush  to  the  other 
extreme,  and  would  be  for  turning  the  world  upside  down,  in  the 
hope  that  it  might  settle  down  more  evenly  than  in  some  particulars 
it  presently  exists.  We  sympathise  with  neither  of  these  classes ; 
and  we  would  not  willingly  see  the  laws  of  this  country  committed 
to  the  charge  of  men  belonging  to  either  of  them.  Especially  would 
we  regret  to  see  them  taking  under  their  protection  the  law  relating 
to  marriage,  which,  as  Lord  Stowell  beautiAilly  said,  is  the  parent 
and  not  the  child  of  civil  society.  We  are  glad  to  say  that  Mr 
Aluirhead,  the  author  of  the  excellent  pamphlet  before  us,  belongs 
to  neither  class.  While  anxious  to  suggest  remedies  for  the  defects 
iprhich  he  conceives  to  exist  in  the  various  marriage  laws  of  the 
TTnited  Kingdom,  he  is  de^rous  of  applying  these  remedies  with  a 
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etureftil  bandi  and  deprecates  all  changes,  the  beneficial  effeeks  of 
which  have  not  been  placed  beyond  the  pale  of  mere  speculation. 

The  position  with  which  Mr  Muirhead  starts  is  one  from  wkkji 
few  {irobablj  will  dissent,  viz.,  the  misfortune  that  there  should  be 
withSn  such  narrow  limits  as  those  of  the  United  Kingdom^  no  leai 
than  three  different  laws  of  marriage,  and  the  great  benefit  wUch 
would  accrue,  i^  by  mutual  concessions  and  assimilation,  a  nnifinnn 
code  eotild  be  devised. 

^  If/  says  he,  'there  be  one  branch  of  a  country's  municipal  law  which  ought 
I  to  be  uitiform,  simple,  and  free  from  dubiety,  it  is  that  which  regulates  the  oon- 

I  Btitution  and  consequences  of  marriage.     But  what  is  the  case  in  this  kingdom? 

I  England  has  one  law,  Scotland  another,  and  Ireland  something  different  fnHn 

I  either.     This  is  neither  seemly  nor  expedient.     It  is  not  seemly  that  a  woman 

cohabiting  with  a  man  in  England  should,  under  certain  circumstances,  be  re- 
garded only  as  bib  mistress,  while  one  living  it)  the  same  circumstanoes  with 
another  man  in  Scotland  should  enjoy  the  status  and  priyileges  of  a  wife ;  yet 
this  we  see  daily.  It  is  not  convenient  that  a  child  who  is  legitimate  and  his 
fathef^B  heir  in  Scotland,  should  be  treated  as  a  bastard  and  held  incapable  of 
succession  in  Ireland ;  yet  this,  too,  is  of  not  unfrequent  occurrence.  Surely 
something  might  be  done  to  remove  this  scandal. 

*  It  is  but  natural  that  each  of  the  three  countries  should  be  tenacious  of  its 
peculiar  procedure,  and  regard  with  suspicion  any  one  hardy  enough  to  call  in 
question  its  wisdom*  or  propriety.  And  herein  lies  the  greatest  difficulty  of 
effecting  anything  like  an  assimilation  of  the  divenie  systems.  Let  the  Scotch 
marriage  law  but  be  mentioned  before  an  Englishman,  and  such  an  amount  of 
vituperation  is  inmiediately  launched  against  it,  as  would  lead  an  indifferent  per- 
son to  fancy  it  must  be  something  akin  in  its  la^dty  to  that  old  Celtic  marriage 
law  which  CsBsar  says  atone  tim^  prevailed  in  our  island  ;  while,  hear  a  Scotch- 
man on  the  English  system,  and  tne  idea  will  suggest  itself  that  it  must  hare 
been  devised  and  developed  for  the  special  purpose  of  obstructing  marriage  and 
promoting  concubinage.  Those,-  of  course,  who  have  taken  the  trouble  to  look 
into  the  matter,  know  that  neither  the  one  nor  the  other  is  so  bad  as  it  is  repre- 
sented ;  but  in  the  public  mind  there  is  an  amount  of  ignorance  not  only  about 
ike  comparative  merits,  but  also  about  the  distinctive  peculiarities,  of  our  three 
marriage  laws,  which  is  greatly  to  be  deplored.  Gould  that  ignorance  be  to  soy 
extent  removed,  I  think  there  would  disappear  along  with  it  a  good  deal  of  that 
traditional  prejudice  which  is  now  the  chief  obstacle  to  an  assimilation,  or,  at  aD 
events,  a  pretty  near  approximation,  of  the  marriage  laws  of  the  United  Kingdom. 
'  It  was  with  considerable  regret,  therefore,  that  I  observed  Sir  Hugh  Cairns, 
in  committee  on  his  bill,  lend  ^e  sanction  of  his  naine  to  the  notion  that  such 
an  approximation  is  impraoticable.  No  doubt,  the  differences  of  oreed-^Kir,  to 
speaJc  more  correctly,  of  denomination — which  prevail  among  us  to  so  lamentable 
an  extent,  render  it  troublesome ;  and  the  difficulty  is  every  vear  increased  by 
piecemeal  legislation.  But  if  France,  Priissia,  and  Austria,  with  j^pulatioos  as 
various  in  theur  religions,  have  not  found  it  impossible  to  include  tiiem  all  within 
the  same  marriage  laws,  why  should  we  ?  Englishmen,  Scotchmen,  and  Irish- 
men, recognise  as  inherent  in  the  relationship  of  marriage  the  same  rights,  the 
same  duties,  the  same  obligations ;  what  is  taere  that  should  make  them  differ 
so  much  about  the  manner  of  its  constitution  ?  Is  there  any  reason  in  nature, 
in  the  construction  of  modem  society,  or  in  the  peculiar  tenets  of  any  ai  our 
numerous  ''*•  churches,'*  that  can  either  necessitate  or  justify  the  diversity  of  law 
and  custom  that  exists  amongst  us  ?  Surely  if  any  one  of  those  three  systems  is 
perfect  in  the  country  that  is  blessed  with  it,  that  most  invaluable  quality  would 
not  forsake  it  were  it  introduced  into  the  two  that  are  less  f  ortunatei    And  srea 
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if  all  be  Ojoen  to  criticism  and  amendment,  one  would  think  it  ought  not  to  be 
an  impooBu^  thing  to  select  from  each  what  is  most  worthy  of  ^option,  and 
make  it  the  framework  of  a  uniform  and  comprehensive  measure. 

'  Complete  assimilation  is  more,  perhaps,  at  present,  than  the  prejudices  and 
temper  of  the  public  permit  one  to  anticipate.  But  I  am  sanguine  that  a  more^ 
extoisiYe  acquaintance  with  the  history  of  the  law  of  marriage,  and  a  more  ac- 
curate estimate  of  the  working,  results,  and  comparative  merits  and  demerits  of' 
the-systems  administered  in  the  three  divisions  of  the  United  Kingdom  respec-^ 
tiveiy ,  would  go  far  to  remove  those  prejudices,  and  pave  the  way  for  the  ultimate' 
introductbn  df  an  amended  law,  applicable  to  one  and  all  of  them.' 

Mr  Muirhead  then  proceeds  to  give  a  short  account,  first,  of  the 
Boman  law  of  marriage,  and  secondly,  of  the  canon  law  of  mar- 
riage, both  of  which  have  exerdsed  so  large  an  influence  on  all 
modem  systems  of  jurisprudence.    These  sketches  are  evidently  the 
firuit  of  much  research  and  consideration,  and  prove  their  author  to 
be  a  man  of  scholarly  attainments  of  no  mean  order.    In  some  of  hia 
conclusions  we  confess  we  cannot  quite  concur ;  but  he  unquestion- 
ably supports  them  by  a  copious  citation  of  authorities, — whethtf 
entitled  or  not  to  the  full  weight  he  as^gns  them,  we  do  not  at 
present  stay  to  consider.    He  next  turns  his  attention  to  the  English 
law  of  marriage,  and  traces  its  development  from  the  times  of  the 
Anglo-Saxon  monarchs  to  the  passing  of  the  19th  and  20th  of  the 
Queen  (c   119).    We  may  differ  fix>m  Mr  Muirhead  as  to  the 
importance  of  the  bearing  of  the  old  common  law  of  England,  prior 
to  Liord  Hardwicke's  Act  (26  Geo.  IE.,  c.^  33)^  on  the  questions  he 
discusses ;  but  we  cannot  deny  that  his  treatment  of  it  has  afforded 
him  an  opportunity  for  displaying  his  possession  of  nrach  curious 
learning  on  a  subject  not  often  falling  undw  the  notice  of  practical 
lawyers.    We  admit  our  utter  inability  to  test  the  soundness  of  his 
conclusions,  because  we  are,  fix>m  crass  ignorance,  utterly  imable  ta 
appreciate  the  value  of  the  authorities  on  which  he  relies.    When 
he  oomes  down  to  better  known  times  and  enactments,  we  can  testify 
to  the  fidmess  and  distinctness  of  his  statement  of  the  law  which  haS' 
gradually  ripened  into  the  present  marriage  code  of  England.     We 
could  have  wished  that  the  statement  had  been  somewhat  more  fuU  ;> 
bat  though  brieiy  it  is  very  dear  and  distinct. 

From  the  law  of  England,  Mr  Muirhead  proceeds  to  that  of 
Scotland ;  and  his  summary  of  its  provisions  in  regard  to  marriage  is* 
very  excellent.  His  defence  of  our  law  against  the  chai^  of  being, 
'complicated,  uncertain,  and  unphilosophical,'  we  regard  as  very 
satisfiictory,  and  his  concluding  statement  on  this  branch  of  his 
argument  is  weU  worthy  of  quotation. 

TOU  VI.— no.  LXVI.  JUNE  1863.  2  Q 
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^  The  fundamental  principle,^  he  obseryeB,  '  upon  which  the  maniage  law  of 
Scotland  haa  all  along  been  based,  ia  this  yery  simple  one — consensus  facit  nuUri- 
monium.  All  that  it  requires  in  order  to  sustain  the  validity  of  the  marriage  is 
evidence  of  the  deliberate  interchange  of  matrimonial  consent  inter  Ugitimas 
personas.  No  matter  how,  when,  or  where  contracted ;  whether  regularly  or 
irregularly,  with  a  ceremony  or  without  it ;  so  long  as  constat  de  consensum  any 
of  the  ways  I  have  indicated,  the  marriage  is  a  gowland  vaUd  one  to  all  intents 
and  purposes.' 

The  last  portion  of  the  historical  part  of  the  pamphlet  is  occupied 
with  an  account  of  the  Irish  law  of  marriage,  which  places  in  a  very 
clear  Ught  the  strong  reasons  which  exist  for  its  amendment. 

Having  dealt  with  the  English,  Scotch,  and  Irish  laws  in  detail, 
Mr  Muirhead  then  proceeds  to  inquire  how  far,  and  in  what  way, 
it  may  be  possible  to  reduce  them  to  one  uniform  and  comprehen- 
sive system.  The  fundamental  principles  of  the  system  he  would 
like  to  see  adopted  may  be  gathered  together  thus  : — 

^  For  its  protection  and  encouragement  society  has  wisely  attributed  to  it 
important  civil  consequences :  as,  in  England,  the  husband's  right  to  the  pro- 
perty of  ihe  wife,  and  that  of  the  widow  to  dower ;  in  Scotland,  the  jus  mariti 
communio  bonoruniy  and  right  of  legitim  ;  in  all,  the  children's  right  of  suooeasion 
as  their  parents*  heirs.    'Hiese  are  rights  which  it  is  in  the  power  of  society  to 
confer  or  withhold ;  and  to  the  enjoyment  of  which  it  is  perfectly  entitled  to 
annex  ita  own  conditions.     Society  is  quite  entitled  to  say  to  persons  about  to 
marry,  that,  in  order  to  obtain  those  civil  benefits  of  matrimony,  they  must  cele- 
brate the  rite  with  certain  consents,  in  a  certain  place,  at  a  certain  hour,  and 
before  certain  witnesses ;  but,  unless  every  one  of  those  requirements  be  per- 
fectly easy  of  observance, — so  easy  that  dieir  non-observance  will  legitimate  the 
presumption  that  the  parties  do  not  really  mean  what  they  pretend^ — ^it  is  not  entitled, 
merely  on  account  of  their  omission,  to  declare  the  marriage  invalid  as  to   its 
natural  consequences^ — ^the  right  of  each  spouse  to  the  consortium  of  the  other, 
and  of  the  children  to  be  nourished  and  cared  for  by  their  parents,  not  as  bas- 
tards, but  as  lawful  issue The  only  conditions  the  State  ooght  to 

impose,  under  penalty  of  nullity  of  the  marria^  in  case  of  non-observance,  are 
these  two : — (1),  That  the  purpose  of  the  parties  be  duly  published  for  a  certain 
time  beforehand ;  and  (2),  That  the  celebration  be  in  tne  presence  of  at  least 
two  witnesses  besides  the  celebrator.  And  even  these  conditions  the  civil  po^nrer 
is  not  justified  in  imposing,  unless  it  make  the  facilities  for  compliance  "wiUi 
them  so  great,  both  pecuniarily  and  otherwise,  that,  as  I  said  before,  non-com- 
pliance may  fairly  raise  the  presumption  that  the  parties  do  not  care  whether 
the  sdHance  they  contemplate  be  marriage  or  concubinage.* 

Mr  Muirhead  then  states  very  distinctly  what  he  considers  neces- 
sary in  the  way  of  publication  : — 

^  All  that  seems  to  be  necessary  in  the  way  of  publication  is,  that  a  penon 
proposing  to  msjTj  should  give  notice  of  his  or  her  intention  to  the  r^fipstrar  of 
the  parish  or  distnct  in  which  he  or  she  has  resided  for  seven,  or  say  lac  f  oin^ 
teen,  days  previously  ;  stating  his  or  her  condition,  and  profession  or  trade  ;  tlie 
name,  condition,  profession  or  trade,  and  place  of  residence,  of  the  other  partj ; 
the  ages  of  both ;  whether  the  consent  of  parents  or  guardians,  where  niiiimmji, 
has  been  obtained  by  the  party  giving  the  notice ;  and  what  are  the  names  and 
addresses  of  such  parents  or  guardians.  This  notice,  on  payment  of  a  lee  of, 
say,  a  shilling,  it  should  be  ihe  duty  of  the  registrar  to  enter  in  his  maniii(iu 
notice  book,  so  as  to  be  open  to  the  inspection  of  any  one  caring  to  eiainiDa  il ; 


1 


NEW  BOOKS.  ~ '  307 

at  the  same  time  expoaing  the  names  of  the  parties  in  a  prominent  place  outside 
hit  office,  and,  where  consents  are  necesBary,  intimating  the  notice,  by  sending 
a  copy  thereof  to  parents  or  guardians.  It  should  further  be  his  duty,  at  the 
end  of  fourteen  days  from  the  day  of  notice,  and  on  payment  of  another  small 
fee,  to  issue  a  certificate  of  notice  and  due  publication  thereof,  which,  along 
with  a  similar  certificate  obtained  by  the  other  party,  should  be  sufficient  war- 
rant to  the  registrar  himself,  or  any  authorized  clergyman  in  the  parish  or 
district,  or  to  the  registrar  or  any  authorized  clergyman  in  the  parish  or  district 
in  whidi  the  other  party  resides,  to  proceed  to  celebrate  the  marriage  within 
such  parish  or  district  at  any  time  within  a  month  from  the  issuing  of  the  certi- 
ficate earliest  in  date.  Circumstances  might  sometimes,  but,  I  should  think, 
Teiy  rarely,  render  the  delay  of  fourteen  days  for  publication  impossible ;  to 
meet  such  a  case,  power  might  be  vested  in  the  Registrar-General  to  dispense 
with  notice,  on  satisfactory  cause  shown ;  his  dispensation  to  endure  for  eight 
days.' 

He  then  deals  with  the  objections  to  a  proposed  marriage  which  he 

thinks  should  be  sustained ;  and  he  limits  these  to  three — ^  want  of 

lawful  age,  a  prior  subsisting  marriage,  and  consanguinity  or  affinity.' 

He  would  give  parents  or  guardians  the  right  of  objecting  to  the 

marriage  of  ^  a  child  or  ward,  under  20  if  a  male,  under  17  if  a 

female,  who  had  not  obtained  their  consent  to  the  union.'    Lastly, 

as  to  the  place  of  celebration,  he  says, — 

*  I  oonfesB  I  can  see  no  good  reason  either  of  policy  or  order  why,  after  due 
publication  of  their  proposed  marriage,  the  parties  should  not  be  left  free  to  have 
the  ceremony  performed  either  in  parish  church,  certified  building,  registrar's 
office,  or  private  house ;  and,  except  when  in  the  registrar's  office,  at  such  hour 
as  may  be  most  oonyenient  for  the  c^lebrator,  themselves,  and  their  friends.  The 
only  condition  that  oueht  to  be  exacted  of  them,  under  penalty  of  nullity,  should 
be,  that,  besides  the  cdebrator,  at  least  two  witnesses  should  be  present  at  the 


We  have  thus  given  a  short,  but  we  think  a  fair,  account  of  ^  the 

unifbrm  and  comprehensive  system '  which  Mr  Muirhead  would 

substitute  for  the  respective  marriage  laws  of  En^and,  Scotland,  and 

Ireland.    We  do  not  propose  to  express  any  opinion  upon  it,  but 

rather  leave  our  readers  to  judge  of  it  for  themselves.    Manifestly, 

it  is  chiefly  modelled  on  the  law  as  it  now  exists  in  England,  and 

its  necessary  consequence  would  be  to  abolish  the  present  law  of 

Scotland,  in  so  far  as  it  recognises  the  validity  of  irregular  marriages. 

So  grave  a  change  would  need  to  be  very  carefully  weighed  ere  it  was 

sanctioned  by  the  Legislature.    Mr  Muirhead  is  very  sanguine  that 

his  plan  will  be  acceptable  to  the  people  of  Scotland. 

*  Give,^  says  he,  ^  the  people  of  Scotland  facilities  for  contracting  marriage 
Tcf^ular^,  at  a  trifling  expense  and  without  inconvenience  to  the  parties — f^iom- 
ties  80  great  that,  to  repeat  what  I  have  said  more  than  once  already,  neglect  or 
refusal  to  take  advantage  of  them  may  legitimately  raise  the  presumption  that 
mamage  is  not  naally  intended — and  the  whole  system  of  irregular  marriage 
may  safely  be  abolished.  I  have  not  the  least  doubt  that  the  majority  of  the 
people  of  Scotlaiid,  for  the  sake  of  obtaining  so  great  a  boon  as  a  uniform  legis* 
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Ution  for  the  Umted  Kii^doia,  wcrald  oonseiit  to  sacrifice  this  much  of  its 
/ancient  and  cherished  common-^law.^ 

In  condosion,  we  have  only  again  to  say,  that  this  pamphlet  is, 
both  from  the  learning  which  it  displays  and  the  ability  with  which 
^t  is  written,  highly  creditable  to  its  anther^  and  to  the  junior  bar  of 
Scotland,  of  which  he  is  a  member. 


THE  MONTH. 


PublieatUm  of  Protests. — We  beg  to  direct  pnblic  attention  to  the 
following  extraordinary  docnment,  which  has  been  sent  to  all  the 
Sheriff-clerks,  from  the  Exchequer.    For  some  years  there  have 
been  in  existence  in  Edinburgh  and  London  certain  weekly  publi- 
cations, which  make  it  their  business  to  publish,  for  the  '  protection 
of  trade,'  along  with  other  information,  the  protests  cm  bills  and 
promissory  notes  recorded  throughout  the  country.     A  sight  of  the 
records  of  a  Sheriff  Court  may  be  got  by  any  one  for  the  asking,  on 
payment  of  a  fee  of  Is.  3d. ;  and  the  publications  referred  to  have 
hitherto  had  agents  of  their  own  at  the  seat  of  each  Sheriff  Court, 
who  called  once  a  week  at  the  office  of  the  Sheriff-derk,  paid  the 
fee,  and  copied  the  particulars  they  required.    To  this  course  there 
are  two  manifest  objections : — 1st,  It  was  expensive  to  their  em- 
ployers ;  2d,  it  was  dangerous  to  themselvesy  bepausci,  in  the  event 
of  making  a  mistake,  such  as  happened  in  Reid  v.  Outram  ^  Co. 
(The  Glasgow  Herald) j  they  might  possibly  be  subjected  in  da- 
mages.  The  Queen's  and  Lord  Treasurer's  Bemembrancer  comes  to 
£he  rescue  with  the  cool  proposal  that  henceforth  (he  Sheriff-d^^ 
shall  make  the  returns  themselves !    We  should  like  to  know  what 
authority  Mr  Henderson  has  for  making  such  an  order.    Is  the 
Government  going  into  the  publishing  line ;  and  on  what  ground 
is  only  one  publication  included  in  the  mysterious  '  arrangement' 
which  has  been  ^  submitted  to  and  approved  of  by  him  t'    The 
returns,  specifying  the  date  and  amount  of  the  bill,  acceptor^  drawer, 
and  holder,  ^r^  to  be  sent  to  a  certain  Mr  Caird,  2,  York  Place, 
Upper  Street,  Islington,  London.    What  possible  interest  can  the 
revenue  of  the  country  have  in  the  success  or  failure  of  the  private 
speculations  of  Mr  Caird  t    The  ^  doubts'  referred  to  at  the  begin- 
ning of  the  letter  are,  so  far  as  we  are  aware,  strictly  confined  to 
Mr  Henderson  himself.    There  is  no  earthly  doubt  on  the  subject— 
the  fee  is  fifteen  pence ;  neither  more  npr  less. 


^ 
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^  Exchequer  Chambers,  Edinburgh,  2Ut  May  1862. 

*  Sir, — ^Doubts  haTing  arisen  as  to  the  proper  amount  of  the  fees  exigible  by 
the  Sheriff-clerks  from  parties  inspecting  the  Record  of  Protests  kept  in  tiieir 
departments,  I  have  to  inform  you  that,  l^  an  arrangement  submitted  to  and 
approved  of  by  me,  it  is  proposed  that  on  Friday,  weekly,  oonmiencing  on  Friday 
next,  the  23d  instant,  ^e  Sheriff -clerks  of  Scotland  shall  fill  up,  fh>m  the  In- 
stmments  of  Protest  giyen  in  to  be  extracted  for  eadi  preoeding  week,  when 
there  are  any,  up  to  each  Friday,  the  information  requirea  by  the  printed  head- 
ings of  the  accompanying  Schedules,  and  to  post  on  that  day,  m  one  of  the 
aocomfMinying  enyelopes,  we  weekly  Betums  so  made  up. 

I  It  is  necessary  that  this  w«fUy  Return  shall  be  posted  at  such  an  hour  on 
Frid^  as  to  reach  its  destination  in  London  on  the  morning  of  Saturday. 

^  With  regard  to  the  Rmster  of  Protests  in  those  towns  in  the  North  of  Scot- 
land where,  if  posted  on  raday,  the  Return  would  not  reach  London  on  Satur- 
day morning,  it  is  neoeesary  that  the  Sheriff -clerk  make  up  his  Return  and  post 
it  on  such  other  day  as  shall  ensure  its  reaching  its  destination  on  Saturaay 
morning  by  the  first  delivery. 

*  When  there  are  any  decrees  in  absence  in  the  ordinary  Court,  the  Sheriff- 
clerk  will  add  such  decrees  to  the  weekly  Return  of  Protests,  viz.,  tne  names  and 
designations  of  the  pursuere  and  defendiers,  and  the  amounts  decerned  for. 

^  At  the  end  of  each  quarter,  commencing  on  the  23d  instant,  there  will  be 
remitted  to  you  the  sum  ai  one  shilling  and  threepence  as  the  fee  for  each  such 
Return,  together  witii  the  postages ;  and  the  fees  so  remitted  must  be  entered 
in  the  account  kept  by  you  and  rendered  quarterly  to  Exchequer. — I  am,  etc., 

(Signed)        ^  John  Hender30N,  Q.  and  L.  T,  R.* 

Return  of  Recorded  Protesto  on  Bills  and  Promissort  Notes 
from  for  the  Week  ending  186    . 


Bateuid 

Curreiioy  of 

BUL 


'Amount  of 
BilL 


Date  of 
Beoordiogc 


Aooeptonor 
Promiflore. 


Drawers, 

Payees,  and 
ladorsexB. 


Holders. 


The  South  Leith  Case^ — The  ordinary  Courts  of  law  have  the 
proyerbial  character  of  administering  justice  in  a  dilatory,  uncertain, 
and  expensive  manner.  Defective,  however,  as  their  judicial  system 
may  b^  recent  experience  of  other  judicatories  tends  to  recqndle  us 
to  ihem,  with  all  their  faults  and  imperfections,  and  to  make  us  feel 
thankful  that  the  interests  pf  the  public  are  not  confided  to  such  tri- 
bunals as  the  Court  Martial  and  the  Presbytery.  The  parody  upon 
judicial  procedure  which  has  just  been  enacted  at  South  Leith,  at  so 
mi^eh  expense  of  tin^e  au4  money,  is  so  great  a  public  scandal,  and 
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must,  if  repeated,  prove  so  injurioiu  to  the  tme  interests  of  the  Church 
of  Scotland  and  of  religion,  that  it  is  to  be  hoped  some  effort  will  be 
made  to  prevent  its  recmrrence.  The  Church  Conrts,  ill  adapted  as 
thej  are  for  dealing  with  offences  which  involve  ecclesiastical  oensare 
and  discipline,  are  still  less  suited  for  grappling  with  those  intangible 
objections  which  have  been  the  creation  of  Lord  Aberdeen's  Act. 
That  most  unsatis&ctorj  compromise  between  patronage  and  non* 
intrusion  has  been  all  along  the  sourceK>f  mischief  and  discord  in 
the  Church,  and  the  evil  has  now  attained  such  a  height  as  to  call 
for  legislative  interference.  The  Act  prescribes  that  the  Presbyteiyy 
or  other  judicatoiy  of  the  Church,  shall,  in  cognoscing  and  determine 
ing  judicially  on  the  objections  to  the  presentee,  or  the  reasons 
against  his  settlement,  '  have  regard  only  to  such  objections  and 
reasons  so  stated  as  are  personal  to  the  presentee,  in  regard  to  his 
ministerial  gifts  and  qualities,  either  in  general,  or  with  respect  to 
that  particular  parish ;  but  shall  be  entitled  to  have  regard  to  the 
whole  circumstances  and  condition  of  the  parish,  to  the  spiritoal 
welfare  and  edification  of  the  people,  and  to  the  character  and  num-* 
ber  of  the  persons  by  whom  the  said  objections  or  reasons  shall  be 
preferred.'  At  the  same  time,  the  Presbjrterj  is  not  to  give  effect 
to  objections  ^  that  arise  from  causeless  prejudices,'  or  '  to  reject  any 
presentee  upon  the  ground  of  any  mere  dissent  or  dislike  expressed 
by  any  part  of  the  congregation.'  The  vague  and  general  language 
of  the  Act,  which  seems  to  have  been  ingeniously  framed  for  the 
purpose  of  bearing  what  interpretation  either  party  in  the  Church 
might  wish  to  put  upon  it,  opens  a  wide  field  for  discussion  on  the 
relevancy  of  the  objections  stated,  and  affords  ample  scope  for  the 
exposition  and  gratification  of  the  peculiar  views  of  the  judges  on 
the  question  of  non-intrusion ;  in  fact,  resolves  a  judicial  settlement 
of  the  relevancy  into  a  party  question.  Some  illustrations  of  ol>- 
jections  that  have  been  admitted  as  relevant  points  for  judicial 
investigation  and  determination,  can  hardly  fail  to  provoke  a  smile  ; 
such,  for  example,  as  that  the  presentee's  style  of  preaching  is  not 
'  level  to  the  capacities  of  the  parishioners,'  not  '  instructive  nor 
impressive,'  or  ^  cold  and  dry,'  and  that  his  prayers  are  ^  devoid  of  fer- 
vour and  unction,'  or  '  lukewarm  and  unimpressive.'  It  must  be  ad- 
mitted that  the  Church  Courts  have  a  luurd  ta^  to  perform  in  return- 
ing  a  verdict  on  such  an  issue ;  and  that,  considering  the  latitude  of 
tastes  on  such  matters,  even  the  most  impartial  judicial  mind  would 
be  somewhat  puzzled  to  determine  whether  a  discourse  was  cold,  or  m 
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prayer  void  of  unction.   It  is  simply  a  burlesque  on  judicial  procedure 
for  a  Court  to  take  evidence  and  sit  in  judgment  on  such  questions. 
If  part  of  the  blame  of  the  scandalous  state  of  matters  in  the 
Church  Courts  is  attributable  to  the  nature  of  the  questions  enter- 
tained, part  also  is  due  to  the  constitution  of  the  Courts  themselves, 
and  to  their  system  of  procedure.    The  Court,  to  try  a  particular 
cause,  unlike  any  other  known  tribunal,  is  composed  of  a  body  that 
fluctuates  during  the  trial, — each  member  of  Presbytery  being  entitled 
to  exercise  the  right  of  pronouncing  judgment,  although  he  has  not 
been  present  during  the  whole  of  the  trial,  or  has  heard  the  evidence 
on  one  side  only,  or  has  heard  nothing  on  either  side.    The  neces- 
sary result  of  such  a  protracted  trial  as  that  at  South  Leith  is,  that 
several,  if  not  all  of  the  judges,  have  been  absent  during  some  part 
of  the  cause,  and  that  during  its  various  stages  the  Court  is  com- 
posed of  different  judges,  holding,  it  may  be,  opposite  views ;  a  state 
of  matters  which  cannot  either  facilitate  progress,  produce  con- 
sistency of  judgment,  or  tend  to  ultimate  justice.    The  popular  and 
partisan  character  of  the  Church  Courts,  their  want  of  familiarity 
with  forms  and  procedure,  and  their  limited  experience  in  dealing 
with  evidence,  most  necessarily  tend  to  retard  the  progress  of  a  canse, 
and  give  rise  to  much  inconsistency  of  decision.    There  is  room  for 
reform,  also,  in  the  system  which  allows  an  appeal  on  fact  as  well  as 
law  from  the  Presbytery  to  the  Synod,  and  from  the  Synod  to  the 
General  Assembly — ^from  judges  who  have  heard  the  evidence  and 
seen  the  witnesses  to  judges  who  have  not,  and  whose  sole  supe- 
riority over  the  inferior  Court  is  that  of  numbers.    Where  such 
patent  defects  exist,  it  is  easy  to  point  them  out, — it  is  more  difficult 
to  suggest  a  suitable  remedy.    The  evil  might,  no  doubt,  be  to  some 
extent  mitigated  by  the  repeal  of  the  Aberdeen  Act, — a  measure 
upon  the  expediency  of  which  all  parties  are  now  pretty  well  agreed, 
although  not  prepared  to  propose  a  substitute.    Only  two  courses 
seem  open  in  any  succeeding  enactment, — either  to  hold  the  pre- 
sentation of  the  patron  sufficient  ^per  ae^  apart  from  the  consent 
of  the  congregation,  provided  the  Church  Courts  are  satisfied  of 
the  presentee's  qualifications  for  the  pastoral  office,  in  respect  of 
*  doctrine,  life,  and  literature,'  or  to  hold  that  ^  no  pastor  shall  be 
intruded  on  any  congregation  contrary  to  the  will  of  the  people.' 
Such  an  enactment  would  at  least  rescue  Church  Courts  from  the 
indignity  of  being  compelled  to  go  through  the  mockery  of  a  judicial 
investigation  and  decision  on  such  shadowy  objections  as  have  recently 
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^gs^g^theattentbnofthePimbTteiyi^Edmbiirgh.  Theappoint- 
menty  by  each  Presbjrteiy,  of  a  oommittee  of  its  members  to  detennine 
judicial  qaesdoiUy  whose  dotj  it  would  be  to  attend  throughoat  the 
hearing  of  a  cause,  would  secure  more  able  and,  in  course  of  time^  more 
experienoed  judges^  and  obviate  man  j  of  the  evils  at  present  arising 
fiom  the  exerdse  of  jadidal  functions  bj  a  popular  and  fluctoating 
assemblj ;  mote  especially,  if  an  appeal  were  allowed  only  on  points 
of  law  to  the  Greneral  Assembly,  or  to  a  judicial  conmiittee  ap- 
p(nnted  by  that  body,  and  the  objectless  intervention  of  the  Synod 
as  an  intermediate  Court  of  review  were  done  away  with. 


Chair  of  (Xnl  Zat0.-— Since  the  important  and  responsible  daty 
of  appointing  a  professor  to  fill  the  Chair  of  Civil  Law  devolved 
on  the  Faculty  of  Advocates,  all  sorts  of  suggestions  have  been  made 
as  to  the  kind  of  professor  that  is  needed,  and  the  system  of  teach- 
ing that  should  be  followed.  If  the  period  devoted  to  the  study 
of  Civil  Law  is  to  remain  as  at  present, — a  session  of  little  more 
than  four  months, — and  if  students  are  to  enter  the  class  without 
any  previous  acquaintance  with  its  studies,  it  seems  idle  to  specu- 
late on  the  acquirements  requisite  for  a  professor,  or  the  mode  in 
which  he  is  to  treat  his  subject.  All  that  he  can  accomplish,  or 
even  attempt,  is  to  furnish  the  students  with  a  mere  outline  of  the 
great  field  that  lies  before  thenft.  Until  the  proficiency  of  intending 
students  is  tested  by  an  entrance  examination,  and  the  course  of 
attendance  prolonged,  there  can  be  little  hope  that,  even  under  an 
able  and  energetic  professor,  the  study  of  CivU  Law  will  assume  its 
proper  place  as  an  important  branch  of  Scottish  legal  and  univer- 
sity education.  The  nomination  of  two  candidates,  to  be  sent  up 
to  the  University  Curators^  is  fixed  for  Friday,  the  6th  of  June. 
The  candidates  at  present  in  the  field  are — ^Mr  Norman  MfPher- 
fll6n,  Mr  Beatson  Bell,  Mr  Stark  Christie  Sir  George  Home,  Mr 
Ejnnear,  Mr  Muirhead,  and  Mr  B.  Campbell,  jun., — all  members 
of  the  Faculty  of  Advocates. 

Nero  Appointment — The  Sheriff-substituteship  of  Haddington, 
vacant  by  the  death  of  Mr  Itobert  Riddell,  Advocate,  has  been  filled 
up  by  the  appointment  of  Mr'  Charles  Sherrifi^,  Advocate.  Mr 
Sherriff  has  for  several  years  discharged  the  duties  of  a  Beporter 
for  the  Session  cases.  The  appointment  is  one  which  gives  general 
^tisfaction. 
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FIRST  DIVISION. 

MUNEO  V.  COMMING. — Mcnf  17. 

Contract  in  Writing — Sale, 

This  18  an  adTOcation  from  Koss-shire  regarding  the  sale  of  certain 
effects  on  the  farm  of  Knockbain,  which  was  effected  in  writing.  There 
was  an  inyentorj,  which  was  not  signed ;  and  the  Conrt  recalled  an  inter- 
locator  of  the  Sheriff  disallowing  proof  before  answer,  and  admitted 
parole  proof  as  to  whether  the  inyentorj  really  formed  part  of  the  con- 
tract of  sale. 

Yelvebton  v.  Walkek. — May  20. 
HqHiration — Slander. 

In  this  case,  the  Conrt,  on  the  report  of  Lord  Ardmillan,  approved  of 
the  following  issue,  proposed  bj  the  pursuer  in  the  action  of  damages  in 
which  Maria  Theresa  Longworth  or  Yeberton  is  pursuer,  and  James 
Walker,  Esq.  of  Dairy,  advocate,  is  defender,  which  is  as  follows: — 
*  Whether,  in  or  about  the  1st  day  of  January  1862,  the  defender  did 
write  and  forward,  through  the  Post  Office,  to  the  Honourable  William 
Henry  Telverton,  at  Whitland  Abbey,  near  Narberth,  in  South  Wales, 
the  letter,  dated  Ist  January  1862,  in  the  schedule  appended  hereto; 
and  whether  the  defender  dia,  in  said  letter,  falsely,  calumniously,  and  in- 
jarionsly  represent  that  the  pursuer  is  a  most  degraded  woman — ^that  it 
is  a  disgrace  for  respectable  persons  to  associate  publicly  with  her — ^and 
that  the  said  W.  Henry  Yekerton,  by  receinng  her  into  his  house,  was 
bringing  dishonour  on  himself  and  his  relations,— to  the  loss,  injury,  and 
damage  of  the  pursner  ?' 

Damages  claimed,  L.3000. 

Adv.^  Johnston  and  Others  «.  Brodib  and  Others. — May  2. 

Advocation — Friendly  Societies  Act, 

This  was  an  adyocation  of  a  petition  presented  to  the  Sheriff  of 
Lanarkshire  under  the  Friendly  Societies  Act,  18  &  19  Vict.,  c.  63,  by 
certain  members  of  a  society  called  the  Scottish  Legal  Burial  and  Loan 
Society,  against  its  office-bearers,  complaining  of  its  constitution  and 
management.  From  statements  made  in  the  proceedings  and  at  the  bar, 
it  appears  that  the  Society  numbers  54,500  members ;  that  its  reyenue, 
which  in  1860  was  L.6750,  is  deriyed  from  weekly  payments  of  one 
penny  and  other  small  sums,  collected  from  the  members  by  numerous 
agents  established  all  orer  the  country,  and  by  them  transmitted  to  the 
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head-office  in  Glasgow ;  and  that  the  Society  is  of  the  character  of  a 
matual  assurance  company,  holding  itself  responsible  for  the  stability  of 
three  schemes — one  of  benefits  in  time  of  sickness,  another  of  benefits  for 
fnnerals,  and  a  third  of  loans  to  the  members. 

The  petitioners  (the  respondents  in  the  advocation)  alleged  that  in 
Tarions  important  respects  the  constitution  of  the  Society  was  not  in  ac- 
cordance with  the  provisions  of  the  Friendly  Societies  Act, — in  particnlar, 
that  the  rules  did  not  provide  for  the  appointment  and  removal  of  the 
office-bearers  specified  in  the  Act,  particularly  of  a  treasurer,  in  regard 
to  whom  Rule  16  provides,  '  There  shall  be  a  cash  account'  opened  with 
one  of  the  principal  savings'  banks  in  the  city,  which  shall  be  instead  of  a 
treasurer;*  and  that  the  mles  do  not,  as  imperatively  required  by  the  Act, 
make  provision  for  the  payment  of  the  expenses  of  the  management  of 
the  Society  by  a  separate  contribution  for  that  purpose,  for  whioh  a 
separate  account  should  be  kept,  but  that  these  have  been  paid  out  of 
the  funds  contributed  by  the  members  to  secure  particular  benefits,  by 
which  the  funds  had,  to  a  large  extent,  been  misappropriated.  The 
petitioners  further  complamed  of  the  office-bearers  failing  to  call  annual 
meetings  of  the  members ;  of  their  altering  the  rules  of  the  Society  with- 
out the  consent  of  the  members ;  of  the  secretary,  James  Steel,  being 
virtually  the  treasurer,  though  he  had  found  no  caution  for  his  intro- 
missions ;  and  of  him  and  his  son  being  trustees,  and  thereby  having  the 
whole  funds  of  the  Society  in  bank  at  their  control  The  petitioners 
prayed,  inter  alioy  that  the  Sheriff  would  appoint  a  meeting  of  the  mem- 
bers to  be  held  to  alter  the  rules,  so  as  to  bring  them  into  exact  confor- 
mity with  the  requirements  of  the  Friendly.Societies  Act 

The  Sheriff-substitute  (H.  O.  Bell)  sustained  the  jurisdiction  of  the 
Sheriff  Court,  and  repelled  the  preliminary  plea,  and  on  the  merits  found 
that  it  was  sufficiently  instructed  by  the  productions  in  process,  and  by 
the  defenders'  admissions,  that  provisions  had  not  been  made  in  the 
Society's  rules  for  various  matters  for  which  it  is  imperatively  required 
by  the  Friendly  Societies  Act  that  provisions  shall  be  made ;  and  he  ap- 
pointed a  general  meeting  of  the  members  of  the  Society  to  be  held  for 
the  purpose  of  supplying  the  omissions  and  amending  the  irregularities  in 
the  rules,  within  a  specked  time,  under  a  penalty  of  L.300. 

On  appeal.  Sheriff  Alison  adhered  to  this  interlocutor,  so  far  as  it  ap- 
pointed a  general  meeting  of  the  members  to  be  held  for  the  purposes 
mentioned,  but  recalled  hoc  statu  certain  specific  findings  as  to  the  alleged 
deviations  and  irregularities. 

The  petition  was  advocated  to  the  First  Division,  who  dismissed  the 
advocation  as  incompetent. 

The  Lord  President — ^This  is  the  first  time  this  question  has  been  before 
us.  If  this  case  is  to  be  regarded  as  under  the  Sheriff  Court,  there  can 
be  no  doubt  that  the  advocation  is  quite  incompetent.  If  nnder  the 
Friendly  Societies  Act,  which  confers  a  separate  jurisdiction  on  Sheriffs, 
the  competency  will  turn  upon  whether  the  Sheriff's  judgment  is  final. 
The  Act  says  that  the  decision  of  the  County  Court  in  England  shall  not 
be  subject  to  any  appeal,  and  that  in  Scotiand  the  Sheriff  within  his 
county  shall  have  the  same  jurisdiction  as  is  thereby  given  to  the  judgo 
of  a  County  Court.  I  am  of  opinion  that  this  must  be  read  in  a  broad 
sense,  and  that  the  Sheriffs  decision  must  be  held  to  be  finaL 
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THOMSON  V.  Bishop  Murdoch  and  Others. — Men/  21. 

Servitude — Jurisdiction. 

The  porsners  in  this  action,  for  asserting  right  to  a  road  at  Dumbar- 
ton, are  the  Roman  Catholic  Bishop  of  Glasgow  and  the  other  trustees  of 
the  Roman  Catholic  chapel  in  Dumbarton.  The  defender  is  a  tinsmith 
there,  and  it  appears  that  he  has  taken  possession  of  and  built  upon  a 
portion  of  ground  over  which  the  pursuers  claim  a  '  right  and  servitude  of 
road.'  The j  conclude  that  he  should  be  <  decerned  and  ordained  forth- 
with to  remove  and  take  awaj  all  buildings,  walls,  gates,  stones,  and  ob- 
structions of  every  kind  from  the  solum  and  surface  of  the  road  Ijing 
immediately  to  the  north  and  east  of  the  pursuers'  said  property,  and  by 
which  the  pursuers'  property  is  and  always  has  been  bounded  on  the  north 
and  east ;  of  which  road  the  pursuers,  and  their  predecessors  and  authors, 
have,  from'  time  immemorial,  had  the  free  use,  and  over  which  they  have 
the  right  and  servitude  of  road.' 

The  competency  of  the  action  in  the  Sheriff  Court  was  objected  to,  but, 
by  interlocutor  of  10th  l^ovember  1858,  Sheriff  Hunter  '  Finds  that  this 
is  an  action  raised  for  the  constitution  and  exercise  of  right  of  servitude : 
Fmdfl,  therefore,  that  it  is  competent  without  a  declarator,  and  that  the 
Sheriff  has  jurisdiction  in  it ;'  stating  in  his  note  that  *  the  statute  1  &  2 
Victoria,  cap.  119,  sec.  15,  confers  on  Sheriffs  jurisdiction  to  try  ques- 
tions touching  the  constitution  or  exercise  of  servitudes.' 

'No  doubt  can  exist  that  the  road  which  forms  the  subject-matter  of 
this  action  is  a  highway  or  public  road.  This  is  proved  by  a  body  of 
eridence,  documentary  and  parole.  There  are  the  minutes  of  the  road 
fanctiouarieSy  and  there  is  a  chain  of  oral  testimony  extending  throughout 
a  long  series  of  years,  and  comprising  the  distinct  recollection  of  ancient 
men,  and  the  vivid  observation  and  knowledge  of  the  members  of  a 
younger  generation.  Although  it  must,  to  a  certain  extent  and  effect, 
have  in  its  use  been  superseded  by  the  new  line  of  road  formed,  the  old 
road  continued  to  be  subjected  by  the  community  to  every  use  of  which 
it  was  susceptible — walking,  riding,  and  driving ;  it  was  used  as  a  race- 
course ;  it  was  a  play-ground  for  the  young,  and  a  lounging-place  for 
men.' 

The  case  was  debated  in  the  Court  of  Session  on  the  point  whether 
the  action  was  not  one  for  a  servitude  road,  and  whether  the  Sheriff's 
second  judgment^  giving  a  possessor  right  to  a  public  road,  was  within 
the  action  as  laid.  The  Court  held,  as  the  Sheriff  had  held  at  first,  that 
the  action  was  for  a  servitude  road  alone ;  that  a  public  road  was  not 
described  in  the  pursuers'  pleadings ;  and  that  it  was  incompetent  under 
this  action  to  give  a  possessory  judgment  in  a  right  of  public  way,  that 
not  being  sought  in  it  at  all.  They  therefore  recalled  the  interlocutors 
of  the  Sheriff,  and  dismissed  the  action,  so  as  to  allow  the  pursuers  to 
bring  a  declarator  of  public  right  of  way,  if  so  advised,  in  this  Court. 

Mrs  CoRuiE  v,  Origob  akd  Others. — Matf  28. 

Agent  and  Client — Authority. 

Id  this  ftction  of  reduction  and  damages,  Mrs  Connie  has  obtained  decree 
in  absence  against  her  son  and  bis  assignee,  Mr  Gordon.    She  now  insia' 
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agaiiiBt  Mr  Origor,  writer,  Elgin,  who,  she  Bays,  acted  as  her  law  agent 
without  a  mandate,  and  consented  to  decree  going  against  her  without 
her  authority,  in  an  action  raised  bj  her  son  against  her  in  the  Elgin 
Sheriff  Gonrt.  This  decree,  it  appears,  he  assigned  to  Mr  Gordon,  a 
writer ;  and  he  imprisoned  Mrs  Cormiie,  and  took  possession  of  her  pro- 
perty. Gordon  and  her  son  are  both  said  to  be  bankrupt,  and  they  hsTe 
ceased  to  defend.  The  son,  in  the  first  debate  in  the  Inner  House,  has 
restricted  her  claim  for  riolence  attending  her  imprisonment,  and  for  the 
damage  to  his  property ;  and  to-day  the  Court  held  that  there  were  no 
ayerments  to  connect  Mr  Grigor  with  any  of  the  acts  of  which  the  pur- 
suer complained,  except  consenting  to  decree  without  her  authority ;  that, 
if  he  did  so,  he  would  be  liable  in  the  expense  of  reducing  that  decree; 
and  that  his  want  of  authority  to  act  as  agent  and  consent  to  decree  was 
the  only  point  on  which  proof  could  be  allowed.  They  therefore  pro- 
posed to  allow  the  pursuer  a  proof  before  answer  regarding  this  matter; 
but  Lord  Curriehill  suggested  that  it  was  for  Mr  Grigor's  consideration 
whether  he  should  go  into  a  proof,  even  although  he  was  certain  that 
the  result  would  be  in  his  favour. 


SECOND  DIVISION. 
HunoN  V,  Macfablake. — Mcof  15. 

Declarator — Diligence, 

This  is  an  action  of  declarator  that  the  pursuer  has  right  to  the  coal 
and  minerals  in  the  lands  of  Braes,  of  which  he  is  superior,  and  is  entitled 
to  insert  in  any  charter  or  renewal  of  the  original  fen-rights  to  be  granted 
by  him  in  favour  of  the  defender,  the  proprietor  of  the  dommiwn  utik,  a 
reservation  of  said  right,  and  that  the  subjects  are  in  non-entry  by  the 
death  of  the  last  vassal,  and  by  the  defender  failing  to  enter  himself. 
The  Lord  Ordinary  (Kinlocb),  before  answer,  granted  diligence  for  re- 
covery of  the  original  feu-rights,  and  also  the  subsequent  titles  in  thtf 
persons  of  the  successive  proprietors  of  the  dommivm  uHU.  The  defender 
reclaimed,  and  contended  that  the  pursuer  was  not  entitled  to  a  diligence 
for  recovery  of  the  fen-rights  prior  to  the  period  of  prescription.  The 
Coort,  without  callhig  on  the  respondent's  counsel,  adhered. 

Strang  v.  Steuabt. — May  15. 

Process — Proof, 

In  this  case,  the  Lord  Ordinary  allowed  both  parties  a  proof  of  their 
averments,  and  to  each  a  conjunct  probation.  Proof  baring  been  led  by 
the  pursuer  and  defender,  circumduction  was  passed  against  the  defender, 
and  the  pursuer  was  allowed  a  proof  in  replication.  When  this  proof 
was  closed,  the  pursuer  asked  another  proof  in  replication  to  this  last 
proof.  The  Lord  Ordinary  allowed  the  defender  to  lead  such  further 
proof  as  may  be  competent,  reserving  all  legal  objections  to  the  course  of 
examination,  or  to  particular  questions. 

The  Court  recalled  this  interlocutor,  on  the  ground  that  tbe  pursuer 
was  not  entitled  to  such  a  proof  in  replication  except  on  special  cause 
shown,  and  that  in  the  present  case  the  Lord  Ordinary  had  not  considered 
whether  there  was  ground  for  granting  the  motion. 
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SnwABT  V.  Janb  Kbrr  or  Nkilsok  and  Othsbs. — Maif  16. 

Aliment — Arrestment 

Iq  an  action  of  affiliation,  at  the  instance  of  Jane  Kerr  or  Neilson, 
decree  was   g^ren  by  the  Sheriff  of  Linlithgowshire  against  Thomas 
Crawford,  farmer  at  Limefield,  near  Bathgate.    He  brought  this  decree 
under  review  of  the  Conrt  of  Session  bj  suspension,  and,  being  unsuc- 
cessful, the  decree  was  confirmed.    He  then  assigned  his  right  to  reduce 
this  decree  to  Abraham  Stewart,  his  cautioner  in  the  suspension,  the  con- 
sideration being  the  obligation  as  cautioner.    Stewart  brings  the  present 
action,  as  Crawford's  assignee,  for  reduction  of  the  decree,  with  conclusions 
for  damages,  and,  on  the  dependence  of  the  process,  has  arrested  in  the 
hands  of  Crawford  the  sums  due  bj  him  to  the  defender,  Jane  Neilson, 
under  the  Sheriff's  decree  confirmed  hj  the  Court.    The  Lord  Ordinary 
(Kinloch)  at  once  recalled  the  arrestments,  holding  that  this  was  an  endea- 
Toor  to  make  the  reduction  operate  as  a  suspension  by  the  dence  of 
raising  the  reduction  in   name,  not  of  Crawford,  but  of  Crawford's 
assignee,  who  arrested  in  Crawford's  hands,  and  was  in  substance  just 
Crawford's  arresting  in  his  own  hands.    He  held  that  there  was  here  no 
legitimate  use  of  diligence,  but  a  mere  perversion  of  its  forms  to  accom- 
plish what  the  law  does  not  sanction.    Stewart  reclaimed,  and  contended 
that  the  defender  was  not  entitled  to  have  the  arrestments  loosed  except 
upon  caution.    The  Conrt,  without  calling  on  counsel  for  the  respondent, 
adhered  to  the  Lord  Ordinary's  interlocutor. 

Stibung's  Trustees  v.  Sib  Samuel  Home  Stiblino. — Max/  23. 

JSntaU — Improvement  Debt — 10  Geo.  IILy  c(q>.  51. 

The  present  action  is  brought  by  the  late  Sir  Samuel  Stirling's  trustees 
against  his  heir  of  entail,  for  payment  of  certain  improvement  debts,  under 
the  Act  10  Geo.  IIL,  cap.  51,  alleged  to  be  constituted  by  two  decrees 
of  declarator  in  1835.  The  pursuer  contended  that  by  virtue  of  the  26th 
section  of  the  statute,  these  decrees,  not  having  been  appealed  within 
twelve  months,  were  now  final.  The  defender  objected  {inter  alia)  that 
both  the  decrees  bore  that  the  sums  contained  in  them  had  been  in  part 
expended  in  *  repairing  farm-houses  and  offices  on  the  entailed  estate,'  a 
disbursement  not  authorized  by  the  Act  as  a  charge  upon  the  estate.  In 
March  last,  the  Court  held  that  the  improvement  debts  sought  to  be 
recovered  appeared  ex  fade  of  the  decrees  to  be  composed  in  part  of  sums 
expended  in  repairing  farm-houses  and  offices  on  the  entailed  estate,  and 
that  samfi  so  expended  were  not  within  the  meaning  of  the  statute  such  a 
debt  as  could  to  any  extent  form  a  charge  on  the  entailed  estate.  Parties 
were  appointed  to  be  heard  on  the  question,  whether  the  sums  so  expended 
could  be  distinguished,  and  the  decrees  made  effectual  for  the  balance. 

At  advising,  Lord  Cowan  said  that,  had  the  decrees  set  forth  the  ex- 
pense  of  repairing  farm-houses  and  offices  as  a  distinct  and  separate  item, 
there  might  be  room  for  holding  that  to  be  a  separable  part  of  the  sum  in 
the  decree ;  the  decree  being  good  for  the  balance.  The  decrees,  however, 
did  not  ^stingoish  the  portion  of  the  sum  that  had  been  so  expended,  or 
specify  what  portion  of  the  sum  had  been  a  statutory  and  what  a  non- 
statatorj  expenditure.  The  words,  '  conform  to  accounts  and  vouchers,' 
etc*,  were  mere  words  of  customary  style,  and  did  not  qualify  or  expUin 
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the  previoos  decemitnre,  or  constitate  the  accounts  and  Tonohere  part  of 
the  decree.    He  was,  therefore,  of  opinion  that  the  decree  conld  not  be 
sustained  to  any  extent. 
The  other  judges  concurred. 


OUTER  HOUSE. 

(Before  Lord  Ardmillan.) 
Whitb  v.  Simpson  akd  Smelue. — Mcof  21. 

Exchequer — Costs. 

In  this  case,  the  Justices  sustained  certain  preliminary  objections  to  the 
relerancy  of  the  information,  and  found  the  Crown  liable  in  expenses,  be- 
cause on  the  Crown's  side  a  blunder  had  been  made  which  caused  expenses 
to  the  defenders.  For  the  Crown  an  appeal  was  taken  to  the  Court  of 
Session  as  the  Court  of  Exchequer,  and  the  Lord  Ordinary  in  Exchequer 
has  pronounced  the  following  interlocutor,  expUuning  the  grounds  of  it 
in  the  subjoined  note : — 

Edinburgh^  2\8t  May  1862. — The  Lord  Ordinary  in  Exchequer  causes 
haying  heard  parties'  procurators  and  made  avizandum,  and  considered 
the  debate,  appeal,  and  whole  procedure,  sustains  the  appeal :  Finds  that 
the  motion  made  in  the  Justice  of  Peace  Court,  by  or  on  behalf  of  the 
respondents,  for  expenses  against  the  Crown,  or  against  the  appeUant, 
William  White,  an  officer  of  Excise  suing  on  behalf  of  the  Crown,  *conld 
not  be  competently  granted  by  the  Justices  of  Peace,  and  that  the  same 
ought  to  have  been  refused  by  the  Justices ;  therefore,  recalls  the  deliyer- 
ances  of  the  Justices  complained  of,  and  decerns :  Finds  no  expenses  doe 
to  either  party  in  this  Court.  Jas.  Cbaufurp. 

NoU. — The  question  here  raised  turns  on  the  construction  of  the  24th 
section  of  the  Exchequer  Act  (19th  &  20th  Yict.,  cap.  56)  as  applicable 
to  a  prosecution  in  the  Justice  of  Peace  Court,  under  the  23d  k  24th  Yict, 
cap.  114. 

The  cause  in  which  the  Justices,  sitting  in  a  Justice  of  Peace  Court, 
awarded  costs  against  the  Crown,  was  a  criminal  cause,  which  was  in  the 
course  of  prosecution  at  the  instance  of  an  officer  of  Excise  on  behalf  of 
the  Crown.  The  Crown  sought  the  *  conviction '  of  persons  who  were 
alleged  to  be  offenders  against  public  law,  and  to  be,  in  terms  of  the 
statute,  guilty  of  an  '  offence.'  It  can  scarcely  be  disputed  that  the  pro- 
ceeding on  information  for  conviction  and  punishment  (^  such  offenders 
under  that  statute  was  a  proceeding  in  a  criminal  cause.  Such  cases  as 
the  case  of  Brtice  v.  lAnUm  leave  little  room  for  doubt  on  that  point. 

But  it  has  been  contended  by  the  respondents,  that  although  the  cause 
may  have  been  a  criminal  cause,  yet  the  Justice  of  Peace  Court,  before 
which  the  cause  depended,  was  a  *  civil  court'  within  the  meaning  of  the 
24th  section  of  the  Exchequer  Act.  The  Lord  Ordinary  is  of  opinion 
that  the  plea,  though  ingenious,  is  not  sound. 

The  general  phraseology  of  the  24th  section  of  the  Bxcheqaer  Act 
is  more  consistent  with  the  views  of  the  appellant  than  with  this  plea  of 
the  respondents ;  and  the  more  minute  examination  of  the  terms  of  the 
section  tends  to  the  same  result. 
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The  previous  Act  of  18th  &  19th  Vict.,  cAp.  90,  fn  regard  to  award- 
ing costs  against  the  Crown,  did  not  appi j  to  this  case ;  and  the  reason 
was,  that  that  statute  related  only  to  causes  at  the  instance  of  the  Lord 
Advocate  or  the  Attorney-General ;  and  these  informations  before  the 
Justices  are  not  at  the  instanpe  of  the  Lord  Advocate,  but  of  an  officer  of 
Excise. 

In  the  Act  now  under  consideration  (19th  &  20th  Vict.,  cap.  66),  it  is 
provided  that  costs  may  be  given  for  or  against  the  Crown  in  two  classes 
of  caases,  specified  under  distinct  heads :  Ist,  in  all  canses  instituted 
under  the  Exchequer  Act  before  the  Court  of  Session  as  the  Court  of 
Exchequer ;  and,  2d,  in  ^  all  causes  depending  before  any  civil  Court  in 
Scotland.'  Now,  costs  are  awarded  by  Courts  and  in  causes,  and  the 
characteristic  or  descriptive  feature  of  the  sphere  within  which,  under  both 
of  the  above  heads,  costs  can  be  awarded  to  or  against  the  Crown,  is  to 
be  found  not  in  the  authority  by  which  costs  are  awarded,  but  in  the 
salt  in  which  costs  are  incurred.  In  other  words,  the  distinguishing 
characteristic  is  a  quality  of  certdn  '  causes,'  not  a  quality  of  certain 
'  Courts.'  It  is  not  that  certain  Courts  may  competently  award  costs — it 
is  that,  in  certain  causes,  costs  may  be  competently  awarded.  This, 
though  apparently  a  mere  verbal  criticism,  is  not  without  importance  in 
this  question* 

A  Justice  of  Peace  Court  has  a  jurisdiction  in  certain  civil  causes,  and 
a  jurisdiction  in  certain  criminal  causes ;  and  with  reference  to  these 
causes  respectively,  it  may  be  a  civil  Court,  or  it  may  be  a  criminal  Court. 
The  (fauses  depending  before  that  Court,  as  a  civil  Court,  can  be^no  other 
than  the  civil  causes  which  that  Court  tries.  On  the  other  hand,  the 
criminal  causes  which  that  Court  tries  are  just  the  causes  depending 
before  it  as  a  criminal  Court,  and  not  as  a  civil  Court.  The  description 
of  the  Court  as  civil  or  criminal  must  thus  depend,  in  so  far  as  regards 
the  present  question,  on  the  nature  of  the  causes  brought  before  that 
Court  for  decision.  It  is  not  a  *  civil  Court '  when  it  is  engaged  in  trying 
a  <  criminal  cause.' 

In  this  case  the  cause  was  criminal ;  and  the  Court  trying  that  crimi- 
nal cause,  and  pronouncing  a  judgment  on  the  relevancy  of  the  iilforma- 
tion,  according  to  which  the  prosecutor  sought  a  conviction,  could  not, 
in  the  opinion  of  the  Lord  Ordinary,  be  correctly  described  as  a  '  dvil 
Court '  within  the  meaniug  of  the  statute. 

There  is  lio  authority  or  precedent  in  Scotland  for  the  proposition  that 
the  Grown  can  crave  costs,  or  can  be  decerned  to  pay  costs,  in  a  criminal 
prosecution  before  a  Justice  of  Peace  Court.  So  far  as  the  Lord  Ordi- 
nary is  aware,  no  such  award  of  expenses  for,  or  against,  the  Crown,  has 
ever  been  previously  pronounced.  Whether  it  would  be  better  that  such 
costs  could  be  awarded,  and  whether  the  power  to  award  costs  in  such 
causes  would  be  favourable  to  the  Crown,  or  to  the  subject,  it  is  Out  of 
place  here  to  inquire.  As  the  law  stands,  under  the  present  statutes,  the 
power  to  award  costs  to  or  against  the  Crown  in  criminal  causes  is  not 
conferred  expressly,  aud  cannot  be  implied.  J.  C. 
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APPEAL  IN  THE  HOUSE  OF  LORDS. 

(Before  Lord  ChanceDor  Westborj,  Lords  Cransworth  and  KinggdowiL) 
Abchibald  BucHAVAVy  Ploughkav,  BATH6ATB9  Appellant;  v.  Axsx- 

AHDKB   AJIGCS,    MeRCHAST,    BaIHGATS,    AXD  AhOIHKB,    TsUSIEBSy 

BapondtnU, — Mcaf  IB  and  15. 
Doctrine  of  Comtructiot  Canoerwm — Sennet  neeeuanf  to  ttuumk  a» 


This  was  an  appeal  agunst  a  decision  of  tbe  First  Dinsion  of  the  Court 
of  Sesfloo.  The  late  John  Smith,  writer  in  Bathgate,  bj  his  tmst- 
disposttion  and  settlement,  dated  1853,  disposed  and  conreyed  ail  his 
heritable  and  moveable  estate  to  trustees  for  certain  pnrposes.  Some  of 
these  were  to  pay  debts  and  legacies,  and  the  fonrth  pnipose  was  as  fol- 
lows : — '  I  direct  and  appoint  my  said  trustees  to  pay  over  the  residne  and 
remainder  of  my  means  and  estate  generally  above  disposed,  or  the  prices 
and  produce  thereof,  to  my  brother.  Major  Smith,  residing  in  Edinburgh, 
and  the  said  Mrs  Miugaret  Smith  or  Heugh,  my  sister,  equally  betmst 
tliem,  share  and  share  alike,  and  their  hdrs  and  assignees  whomsoever,  with 
all  the  rights  and  securities  thereof,  which  may  be  vested  in  my  trustees.' 
In  another  part  of  the  deed,  he  gave  power  to  the  trustees  '  to  lease  the 
heritable  property  thereof,  or,  ifneceegaryj  to  convert  the  same  uUo  momj^ — 
to  call,  sue  for,  uplift,  and  discharge  the  same,  and  the  interest  and  prc^ta 
thereof.'  John  Smith,  the  truster,  died  in  1854,  without  issue,  leaving 
his  brother,  Major  Smith,  and  his  sister,  Mrs  Heugh,  surviving.  The 
testator  left  profierty,  both  heritable  and  moveable,  amounting  in  Valae 
to  about  L.6000,  of  which  the  heritable  amounted  to  about  L.2000. 
The  trustees  made  np  titles,  and  continued  vested  in  the  heritable  estate. 
They  never  exercised  the  power  to  sell  that  estate  for  the  purposes  of  the 
trust  Major  Smith  died  in  1855,  a  year  after  his  brother,  the  testator. 
Mrs  Heugh  was  the  sole  next-of-kin  and  heir-at-law  of  Major  Smith. 
She,  soon  after  the  Major's  death,  executed  a  trust-disposition,  conveying 
all  her  property  to  trustees,  the  present  respondents.  She  died  in  1856. 
She  had  never  been  served  heir  to  her  brother,  Major  Smith. 

In  May  1857,  an  action  was  raised  by  the  app^ant,  who  was  the 
heir-at-law  of  Major  Smith,  one  object  of  which  was  to  reduce  the  trust- 
disposition  of  Mrs  Heugh,  on  the  ground  of  facility,  fraud,  and  circum- 
vention ;  but  in  that  branch  of  the  action  the  appellant  was  nnsncoessful. 
The  other  object  of  the  action  was  to  have  it  declared,  that  the  one-half 
of  the  heritable  estate  of  the  late  John  Smith  which  had  been  destined  to 
Major  Smith  had  never  vested  in  Mrs  Heugh,  and,  therefore,  was  not 
included  in  her  trust-disposition,  and  so  belonged  to  the  appellant,  as 
heir-at-law  of  the  Major.  The  trustees  of  Mrs  Heugh  defended  the 
action,  and  contended  that  whatever  interest  Major  Smith  had  in  J<^ 
Smith's  residuary  estate  was  a  personal  right,  and  passed  to  Mrs  Heugh 
without  any  service,  and  thus  was  included  in  her  general  trust-disposi- 
tion, and  belonged  now  to  her  trustees.  The  question  thus  raised  was, 
whether  the  half  of  John  Smith's  property  was  converted  into  moveables 
by  the  trust-deed,  or  was  a  heritable  right  in  the  person  of  Major  Smith. 

Lord  Ordinary  ArdmiUan  held  that  the^  crediti  of  Major  Smith  was 
moveable,  and  therefore  belonged  to  the  trustees  of  Mrs  Heugh.  On 
reclaiming  note,  the  First  Division  unammously  adhered  to  this  intorlo- 
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cntor.    The  pursuer  thereupon  appealed  to  the  House  of  Lords,  and  was 
admitted  to  proceed  in  forma  pauperis. 

The  Lord  Chancellor  said  that  the  point  which  had  been  raised  at 
the  bar  of  the  House  as  to  the  right  of  Major  Smith  to  the  half  of  the 
real  estate  of  John  Smith  being  transmissible  to  the  heir  without  a  general 
service  had  been  taken  for  granted  bj  the  Court  below.    Indeed,  it 
would  have  been  an  idle  thing  for  Mrs  Heugh's  trustees  to  have  contended 
that  the /u«  crediti  of  Major  Smith  was  moveable  on  the  ground  of  the 
trust-deed  having  operated  as  a  conversion  of  the  property,  if  such  an 
argument  as  that  now  raised  for  the  first  time  had  been  tenable ;  for,  if 
it  had  been  transmissible  without  a  service,  that  of  itself  would  have  con- 
stituted an  answer  to  the  appellant,  seeing  that  it  was  admitted  that 
everything,  whether  heritable  or  moveable,  which  had  belonged  to  Mrs 
Heugh,  passed  by  her  trust-disposition.    The  Court  below  assumed  that 
if  this^ua  crediti  was  heritable,  it  did  not  pass  by  Mrs  Hengh's  trust-dis- 
position ;  indeed,  that  was  the  basis  of  the  entire  contention  of  the  parties. 
But  even  if  the  Court  had  not  assumed  it,  there  could  be  no  doubt  what- 
ever on  tlie  state  of  the  authorities  that  this  jus  creditiy  if  heritable, 
remained  in  the  hcereditas  jacens  of  Major  Smith,  for  it  necessarily  par- 
took of  the  nature  and  qualities  of  the  subject  itself,  which  was  vested  in 
the  trustees.    A  jus  crediti  was  in  reality  nothing  else  than  the  estate  of 
the  beneficiary  or  the  equitable  estate.   There  was,  therefore,  no  substance 
whatever  in  the  objection  which  had  been  raised  at  the  bar.     Then  the 
only  question  which  remained  was  whether  the  heritable  estate  left  by 
John  Smith  was  converted  by  the  will  into  moveable  estate.    Now,  the 
rule  on  that  subject  was  the  same  in  Scotland  as  in  England,  and  it 
was  this :  It  was  a  question  of  intention  or  construction.    If  the  terms 
ot  the  will  amounted  to  an  absolute  and  imperative  direction  to  the 
trustees  to  sell  the  heritable  property  and  convert  it  iuto  money,  or  if  a 
discretion  was  given  to  sell  in  certain  events,  and  those  events  happened, 
then  it  was  an  out-and-out  conversion.    But  if  the  will  amounted  merely 
to  a  discretion  to  sell,  and  that  discretion  was  never  exercised,  and  there 
was  no  necessity  for  so  exercising  it,  then  there  was  no  conversion,  and 
what  was  before  heritable  still  remained  heritable.     On  this  subject,  Lord 
Fnllerton  bad  expressed  4he  rule  in  one  of  the  cases  cited  with  singular 
felicity,  for  he  said,  '  if  it  is  not  indispensable  to  the  carrying  out  of  the 
trust  to  sell  the  heritable  property,  then  there  is  no  conversion/     Now, 
in  the  present  case,  there  was  no  imperative  direction,  but  it  was  left  to 
the  discretion  of  the  trustees.     They  had  never  exercised  that  discretion 
by  selling.    Nor  was  it  all  at  Indispensable.   Indeed,  all  the  expressions  of 
the  will  favoured  the  view  that  the  testator  contemplated  that  the  herit- 
able property  would  not  probably  be  sold,  and  he  used  the  language 
appropriate  to  such  a  state  of  things.     The  inquiry,  therefore,  into  the 
intention  of  the  testator,  as  contained  in  the  trust-deed,  clearly  led  to  the 
conclusioQ  that  there  was  no  conversion  in  this  case.    There  could  be  no 
hesitation  whatever  in  coming  to  that  conclusion,  and  therefore,  as  the 
ground  of  the  judgment  of  the  Court  of  Session  entirely  failed,  it  must  be 
reversed,  and  the  cause  be  remitted  with  a  declaration. 

Lords  CRAKWORTn  and  Kikgsdown  shortly  stated  their  entire  concur- 
rence in  this  conclusion.    Judgment  reversed. 

VOL.  VI. — KO.  LXVI.  JUNE  1862.  2  S 
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DIGEST  OF  cases  ON  APPEALS  UNDER  THE  LANDS  VALUATION 
ACTS  (17  &  18  Vict.,  cap.  91 ;  and  20  &  21  Vict.,  cap.  58). 

Ea  leoent  number  of  this  Journal  an  afafltract  was  ^yen  of  the  resolts  of  the 
iaons  of  the  Vidnation  Appeal  Court,  as  embodied  in  the  Reports  printed  by 
the  Board  of  Inland  Revenue,  for  priyate  circulation.  Many  of  our  readers 
haying  expressed  a  desire  that  the  Keporte  themselyes  should  be  made  public, 
we  haye  been  induced  to  issue  the  following  abridgment  of  the  Reports  for  the 
last  three  years.  We  shall  continue  the  abstract  annually,  as  soon  as  the  Re- 
ports are  issued.] 

Occupiers  of  Farm — Incoming  Tenants. — ^The  farm  in  question  was  let  to  J. 
and  H.  KeUas  for  the  space  of  nineteen  years  and  crops  from  and  after  the  term 
of  Whitsunday  1858.  The  rent  is  L.14d,  payable  at  Martinmas  and  Whitsun- 
day, the  first  payment  at  Martinmas  1859,  and  the  next  at  Whitsunday  1860, 
for  crop  and  year  1859.  They  entered  to  poeseesion  of  the  dwelling-house,  fann- 
c^ces,  natural  pasture  grass,  and  turnip  land,  at  Whitsunday  1858 ;  but  the 
waygoing  tenant  retains  pOBsession  of  the  land  under  grain,  crop  of  1858,  until 
the  reaping  and  separation  of  the  crop  from  the  ground,  and  the  land  under 
sown  grass,  till  the  term  of  Michaebnas  1858.  The  waygoing  tenant  reaps  the 
crop  of  1858,  and  pays  the  rent  thereof  (L.lll),  one-half  at  Martinmas  1858, 
and  the  other  at  Whitsunday  1859.  The  first  grain  and  sown  grass  crop  which 
the  incoming  tenants  reap  and  pay  rent  for,  is  1859.  The  incoming  tenants, 
Messrs  Kellas,  were  entered  in  the  Roll  for  the  year  from  Whitsunday  1858  to 
AVhitsunday  1859,  as  tenants  and  occupiers  of  the  farm ;  and  the  yearly  rent  or 
value  of  the  farm  was  entered  at  L.145,  the  rent  payable  under  their  lease.  The 
Comnussioners  held  Messrs  Kellas  to  be  properly  entered  in  the  Roll  as  occupiere, 
and  that  the  present  annual  yalue  of  the  farm  was  L.145.  (CommiasionerB  right. 
Case  No.  1,  1858.) 

PROPRIETOB — Sauatter, — A  farmer  sub-let,  without  consent  of  the  proprietor, 
to  a  party,  a  small  piece  of  his  &rm  at  L.l  a-year.  The  party  has  no  feudal 
title,  and  states  that  he  is  liable  to  be  remoyed  in  any  year  without  compensa- 
tion or  amelioration.  He  has  built  a  house  on  the  piece  of  ground,  and  is 
entered  in  the  roll  as  the  proprietor  and  occupier  of  the  house.  The  Commis- 
sioners held  that  he  was  not  legally  in  posBession  as  proprietor,  and  instructed 
the  entry  to  be  deleted.     (Commissioners  right.    Case  No.  2,  1858.) 

Furnished  Houses. — ^The  fishings  and  shootings  of  Inchnacardoch  and  Cul- 
lochy  are  let,  along  with  the  furnished  houses  of  Inchnacardoch  and  Cullochy, 
for  nye  years,  at  a  rent  of  L.420,  and  the  yearly  rent  or  yalue  of  these  fishings 
.  and  shootings  is  entered  in  the  Roll  at  L.420.  A  majority  of  the  Commissioners 
held  that  a  deduction  of  L.70  as  the  fair  annual  yalue  of  the  furniture  should  be 
made,  and  restricted  the  entry  to  L.850.  (Commissioners  right.  Case  No.  3, 
1858.) 

Woods — Copse,  Underwood, — The  woodlands  on  the  estate  of  Corsock  are 
entered  in  the  Valuation  Roll  at  L.46,  10s.  This  chaise  includes  83  acres  of 
young  plantations,  and  1^  acres  of  copse,  which  the  assessor  yalued  according  to 
sec.  6  of  the  Act,  ^  at  what  they  might,  in  their  natural  state,  be  reasonably 
expected  to  let  from  year  to  year  as  pasture  or  grazing  lands.'  The  woodlands 
and  copse  yield  no  reyenue,  and  the  appellant  therefore  maintained  they  could 
not  be  included  in  the  yaluation,  as  the  interpretation  clause  of  the  Act,  sec.  42, 
specified,  that  the  ^  lands  and  heritages  *  authorized  to  be  yalued  shotild  extend 
to  and  include  *  woods,  copse,  and  underwood,^  from  which  revenue  is  actually 
derived.  The  Commissioners,  by  a  majority,  relieyed  the  appelant  of  L.11,  78., 
effeiring  to  the  33  acres  of  young  plantation,  and  1^  acres  of  copse.  (Commis- 
Bioners  wrong.    Case  No.  4,  1858.) 

Farm — Interest  of  Money  expended  on  Improvements  {Obligation  on  Tenant  t» 
pay  not  in  Lec»e).---Sab6equent  to  entering  into  the  l^ise  of  the  fann,  the  j^- 
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prietor  expended  money  on  improyements,  for  wliicli  the  tenant  was  to  pay 
interest.  The  lease  contains  no  obligation  on  the  subject,  on  either  side.  The 
rent  of  the  fann  entered  by  the  assessor  in  the  Roll,  is  the  sum  in  the  lease  and 
the  interest  of  the  improvement  money  added  together.  The  Commissioners 
held  that  the  interest  could  not  be  added  to  the  rent,  and  struck  it  out  of  tiie 
Roll.    (Commissioners  wrong.    Case  No.  5,  1858.) 

Farm — Interest  of  Money  expended  on  Improvements  (Obligation  to  pay  in  the 
Lease), — The  same,  excepting  that  the  tenant  was  bound  by  the  lease  to  pay 
interest  on  such  sums  as  the  landlord  might  expend  on  improvements.  The 
Commissioners  affirmed  the  assessor's  ch^ge.  (Commissioners  right.  Case 
No.  6,  1858.) 

Farm — Interest  of  Money  expended  on  Improvements  (some  of  the  Improve^ 
ments  not  Permanent). — ^By  the  lease,  the  proprietor  was  bound  to  expend  L.IOOO 
on  fences,  drains,  and  houses,  and  if  not  exhausted  on  these,  the  balance  on 
lime  to  be  laid  on  the  farm.  After  the  lease,  it  was  arranged  that  L.800  should 
he  expended  on  fences,  drains,  and  houses,  and  L.200  on  Ume,  and  L.56  of  the 
L.800  was  expended  on  sheep  drains.  The  lime  was  laid  on  the  pasture  as  a 
top  dressing.  It  was  afterwards  agreed  that  the  tenant  should  lay  out  an  addi- 
tional sum  of  L.lOO  on  houses,  to  be  repaid  by  the  landlord,  and  when  repaid, 
vhich  it  was,  the  tenant  was  to  pay  interest  on  it.  The  assessor  added  the 
whole  interest  payable  by  the  tenant,  for  the  money  so  expended,  to  the  rent  in 
the  lease.  The  appellant  maintained  that,  as  the  benefit  from  the  money 
expended  on  sheep  drains  and  lime  would  be  exhausted  some  time  before  the 
expiry  of  the  lease,  the  interest  for  that  money  could  not  be  deemed  ^  rent ;  *  the 
benefit  not  being  in  the  heritable  subject,  the  interest  could  not  be  rent  for  the 
use  of  it.  (The  interest  on  the  money  for  sheep  drains  and  lime  not  liable.  The 
i«st  liable.     Case  No.  6,  1858.) 

Farm — Drainaae  Rent- Charge  (Obligation  on  Tenant  to  pay  not  in  Lease), --^ 
Farm  was  let  by  lease  of  ordinary  duration  for  L.600  of  rent.  Subsequently  a 
loan  was  obtained  from  Government  for  the  drainage  of  the  land,  and  the  tenant 
agreed  to  pay  the  rent-charge  for  it,  amounting  to  L.105,  13s.  5d.,  in  addition 
to  the  rent  fixed  by  the  lease.  The  Commissioners  held  the  rent,  with  the  addi- 
tion of  the  rent-charge  paid  by  the  tenant,  to  be  the  value  of  the  farm,  to  bo 
entered  in  the  Boll.     (Commissioners  right.    Case  No.  7,  1858.) 

Farm — Interest  on  Improvement  Money  (Obligation  on  Tenant  to  pay  not  in 
Lease), — 1st  Case,  Subsequently  to  the  lease,  the  landlord  agreed  to  advance, 
from  his  own  funds,  sums  for  the  improvement  of  the  farm  and  mill,  by  drain- 
ing, etc.,  on  condition  of  the  tenant  paying,  along  with  his  rent,  6^  per  cent,  of 
interest  on  the  outlav.  The  assessor  added  this  interest  to  the  rent  payable  by 
the  lease.  The  appellant  maintained  that  only  the  excess  of  the  6^  per  cent., 
payable  by  the  tenant  above  the  ordinary  rate  of  interest  on  loans,  viz.,  2^  per 
cent.,  should  be  regarded  as  rent. 

2d  Case.  The  landlord,  by  the  lease,  agreed  to  give  a  sum  for  drainage  of  the 
farm,  for  which  the  tenant  should  pay  6^  per  cent,  of  interest,  and  also  to  lay 
out  a  considerable  sum  on  buildings,  etc.,  without  charge  to  the  tenant.  The 
proprietor  got  a  higher  rent  in  consequence  of  these  stipulations.  The  assessor 
added  the  interest  payable  by  the  tenant,  for  the  sum  for  the  drainage,  to  the 
rent.  The  landlord  maintained  that  only  2^  per  cent,  for  the  drainage,  and  1 
per  cent,  for  the  expenditure  on  the  buildings,  and  not  the  whole  increased  rent, 
should  be  regarded  as  rent.  The  Commissioners  refused  the  appeal  in  both  cases, 
thereby  confirming  the  charge  of  the  assessor.  (Commissioners  right.  Case 
No.  8, 1858.) 

Farm — Interest  on  Improvement  Money  (in  some  cases  obligation  on  Tenant  to 
pay  in  Lease^  and  in  others  not), — ^The  proprietor,  in  some  cases,  in  the  leases, 
and  others  by  agreements  subsequent  to  the  leases,  agreed  to  lay  out  money  in 
impBoyements  on  various  of  his  farms.  Generally,  the  money  was  to  be  applied 
in  draining,  fencing,  and  erecting  houses— «in  one  case  a  steam  engine,  threshing 
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machine,  and  oats-bruiser.  In  another  case,  the  adrance  was  to  be  anplied  in 
the  purchase  of  lime.  Various  other  sums  were  advanced  by  the  kndlord,  for 
which  the  tenant  was  not  to  pay  interest.  All  the  interest  paid  by  the  tenants 
for  the  sums  expended  and  advanced  were  added  by  the  assessor  to  the  rents  of 
the  respective  farms,  excepting  the  interest  of  the  sum  for  lime.  The  proprietor 
maintained  that  the  interest  could  not  form  part  of  the  rent — that  a  higher  rent 
was  got  for  the  farms^in  the  cases  where  the  advance  was  stipulated  for  in  the 
lease,  and  so  the  rent  included  any  increased  value  of  the  land,  and  if  the  inte- 
rest was  added  to  the  rent,  the  increased  value  would  be  twice  charged.^  The 
Commissioners  sustained  the  appeal.  (ConmuasionerB  wrong.  Case  No.  9, 
1858.) 

Value  of  Land — Bent  of  Grazings, — ^The  appellant  is  proprietor  of  two 
farms,  part  of  which  he  has  laid  down  in  grass,  and  the  other  part  is  in  a  oouise 
of  cropping  and  cultivation  with  a  view  to  be  brought  into  grass.  The  appel- 
lant stated  that  he  was  at  great  expense  in  raising  fine  crops  of  grass,  ana,  in 
consequence,  he  got  a  high  price  lor  the  grazings  for  the  season.  When  the 
grazings  are  let,  he  is  also  at  the  expense  of  taking  charge  of  the  stock  and  re- 
pairing fences.  The  expense  of  weeding  and  repairing  ditches  was  also  an 
annual  charge.  The  appellant  let  the  season^s  grazings  on  the  greater  part  of 
the  grass  land  of  his  farms  this  year,  and  the  assessor  intends  to  charge,  under 
the  entry  ^  land  let  for  less  than  a  year,*  the  actual  rent  got  as  the  value  of  that 
part  of  the  land,  and  he  has  also  charged,  under  the  entry  '  part  of  two  farms 
m  pcoprietor^s  possession,*  the  value  of  the  portion  of  the  land  which,  by  rota- 
tion, was  under  crop.  The  Commissioners  found,  by  a  majority,  that  the  gras 
lands  let  for  less  than  a  year  should  be  held  to  be  in  the  occupation  of  the  pro- 
prietor, and  that  the  value  of  such  should  be  the  rent  at  which,  one  year  vith 
another,  they  might  reasonably  be  expected  to  bring,  if  let  for  ordinary  agricul- 
tural purposes.     (Commissioners  right.    Case  No.  10,  1858.) 

Value  of  Land — Bent  of  Grazings. — Similar  to  the  preceding.  (Decision 
the  same  as  in  No.  10.   'Case  No.  1 1,  1858.) 

Value  of  Land — Rent  of  Grazings. — Similar  to  No.  10,  with  the  exception 
that  tlie  lands  were  laid  down  in  grass  at  considerable  expense,  and  are  main- 
tained at  considerable  expense,  apparently  not  by  being  broken  up  and  cropped 
and  laid  down  again  in  grass,  but  by  top  dressing  at  intervals  of  yeare,  greater 
or  less.     (Decision  the  same  as  in  No.  10.    Case  No.  12,  1858.) 

Occupier  of  Farms — Outgoing  and  Incoming  Tenants,  Rent. — The  Roll  is  for 
the  year  from  "Whitsunday  1859  to  Whitsunday  1860.  The  outgoing  tenant's 
lease  expires  at  Whitsunday  1859,  as  to  houses,  grass,  and  fallow,  and  the  sepa- 
ration of  crop  1859  from  the  ground  as  to  the  arable  land.  He  has  right  to 
farm  accommodation  to  manufacture  the  crop,  and  he  pays  the  whole  rent  for 
crop  and  year  1859,  which  is  partly  grain,  convertible  according  to  the  highest 
fiars  prices  of  the  year,  and  is  payable  at  Candlemas  and  Lammas  after  reaping 
(1860).  The  incoming  tenants  enter  to  the  farms  when  the  outgoing  tenant 
leaves,  and  pay  the  whole  rent  for  crop  and  year  1860.  It  is  partly  grain,  cod- 
vertible  according  to  the  highest  fiars  prices  of  the  year,  and  is  payable  at 
Candlemas  and  Lammas  after  reaping  (1861).  The  prices  lor  the  conver- 
sion of  the  grain  are  subject  to  a  maximum  and  minimum  in  both  cases.  The 
Commissioners  held  that  the  incoming  tenants  should  be  entered  in  the  KoU 
1859-60  as  tenants  and  occupiers  of  the  farms,  and  the  money  and  grain  rent, 
payable  by  them  for  crop  and  year  1860,  should  be  ent^^d  in  the  Valuation  Bolj 
for  the  year  in  question  as  the  value  of  the  farms,  the  grain  being  converted 
according  to  the  fiars  of  crop  1858.  (The  Commissioners'  determination  modi- 
fied to  the  extent  of  finding  that  the  mean  amount  of  the  rents  payable  by  the 
outgoing  and  incoming  tenants  should  be  entered  as  the  value  of  the  fanns. 
Case  13,  1859.) 

Occupier  of  Farms— Ow/^otn^  and  Incoming  Tenants,  i2e»^— Similar  to  the 
preceding.    (Decision  the  same  as  in  No.  13.    Case  No.  14,  1859.) 
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Proprietor — Crofler  {House  built  by  Crofter  subsequent  to  Entry). — Lord  Lovat 
let  to  the  appellant,  for  nineteen  years,  a  croft  of  land,  at  a  rent  of  L.d,  which 
was  the  full  value  at  the  time.  The  appellant  had  since  erected  a  house  on  the 
croft  at  his  own  expense,  one  end  of  ^ich  he  occupies  as  a  dwelling-house,  and 
the  other  as  a  carpenter^s  workshop  and  a  shop  for  the  retail  of  petty  groceries. 
There  was  no  house  on  the  croft  at  the  time  he  entered  to  it.  The  appellant  is 
entered  in  the  Roll  as  proprietor  of  the  house  on  a  value  of  L.8.  The  Commis- 
eioners  held  that  the  appellant  was  in  possession  of  the  house  as  proprietor  in 
the  sense  of  the  Act.     (Commissioners  wrong.    CasQ  No.  15,  1859.), 

Lease — Grassum,  Consideration, — Sir  George  Macpherson  Grant,  Bart.,  ap- 
pealed against  an  entry  in  tho  Valuation  KoU  of  the  farm  of  Killyhnntly,  of 
L.177,  lOs.,  and  claimed  to  have  the  entry  restricted  to  L.155,  in  respect  that  that 
is  the  rent  according  to  the  lease.  The  farm  was  let  on  a  lease  of  fifteen  years 
from  Whitsunday  1848,  at  a  rent  of  L.155.  By  minute,  in  1849,  on  the  back 
of  the  lease,  the  endurance  is  extended  to  a  period  of  nineteen  years  from  Whit- 
Bunday  1850,  and  in  respect  the  tenant  had  erected  a  dwelling-house,  it  is  agreed 
that  he  should  receive  from  the  appellant  at  the  end  of  the  lease  L.450.  The 
assessor  added  the  interest  of  this  sum  (L.22,  10s.)  to  the  rent  by  the  lease,  on 
the  ground  that  the  tenant  in  effect  paid  that  as  additional  rent.  (The  de- 
tenmnation  of  the  Commissioners  varied.  The  subjects  should  be  valued  as 
they  now  exist  irrespective  of  the  lease.    Case  No..  16,  1859.) 

Machimert  (Jixed  or  attached)  (Steam  Engine), — ^The  appellant  is  charged  for 
*  engine  and  engine-house,  L.90,  56.,^  against  which  he  appealed,  and  crav^ 
that  the  aasessment  should  be  restricted  to  L.30,  the  value  of  the  engine-house. 
The  engine  is  a  steam  engine,  and  the  appellant  maintained  it  did  not  form  part 
of  the  heritable  subject,  but  was  moveable.  The  Act,  sec.  42,  provides  that 
lands  and  heritages  shall  include  *  all  machinery  fixed  or  attached  to  any  lands 
or  heritages.'  The  Commissioners  reduced  the  valuation  to  L.80.  (Commis- 
sioners wrong.    Case  No.  17,  1859.) 

Cakal — (Houses  and  Lands  acquired,  but  not  now  used  for  the  undertaking), — 
The  Forth  and  Clyde  Navigation  Company  are  eharged  by  the  county  assessor 
for  certain  houses  and  lands  originally  acquired  for  the  undertaking  of  the  com- 
pany, the  bouses  having  been  used  for  the  accommodation  of  their  servants ;  but 
for  some  yeais  they  have  not  been  so,  ifnd  have  been  let  to  strangers  on  the  ordi- 
nary footing  of  landlord  and  tenant.  The  railway  and  canal  assessor  has  in- 
cluded the  rents  in  question  in  the  valuation  of  the  canal.  The  assessor  main- 
tained the  subjects  did  not  at  present  form  part  of  the  undertaking  of  the 
company,  and  were  not  in  their  occupation.  The  Commissioners  sustained 
the  appead.     (Commissioners  right.    Case  No.  18,  1859.) 

Railway  (Feuars  having  way-leave  of). — The  appellants  are  feuars  of  lands 
on  which  are  Langloan  Ironworks.  In  the  feu  contract  the  perpetual  right  and 
servitude  of  using  a  railway,  and  the  use  and  servitude  of  ground  to  double  it, 
are  granted  to  them.  They  are  to  maintain  the  railway.  For  this  servitude 
and  privilege,  they  are  to  pa^  the  yearly  rent  or  sum  of  L.50 ;  but  if  the  supe- 
rior or  his  tenants  use  the  railway,  the  yearly  rent  or  payment  is  to  be  reduced. 
The  feu  contract  miJces  provision  for  the  railway  being  sold  bv  the  superior  to 
a  pubhc  company.  The  subject  is  entered  in  the  Valuation  SoU  as  *  Way-leave 
Railway ; '  the  superior  as  proprietor ;  and  the  appellants  as  tenants.  The  Com- 
mission's held  that  the  railway  was  assessable,  and  the  entry  in  the  Roll  was  in 
due  form.  (Commissioners  right ;  but  the  appellants  should  be  entered  as 
^  occupiers.'    Case  No.  19,  1859.) 

Rent  (L.19, 19s.  The  Commissioners  considered  this  the  full  and  fair  rent.) — 
The  appellants  appealed  against  the  assessor's  entry  of  the  value  of  a  house  at 
L.20,  on  the  ground  that  L.19,  19s.  was  the  actual  and  full  and  fair  rent  of  the 
premises.  Hie  assessor  said  that  it  was  obviously  a  L.20  house,  and  he  considered 
it  worth  that  6am«    The  CommissionecB  oonsideied  L.19|  198.  the  full  and  fair 
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rent  of  the  premijKB,  and  appointed  that  gum  to  be  entered  in  the  BoH.    (Com- 
miflBioneni  nght.    Case  No.  20,  1859.) 

New  Lease — Rent  Increased. — The  Valuation  Roll  ia  for  the  year  from  Whit- 
sunday 1860  to  WhitBonday  1861.  The  new  lease  is  for  nineteen  years,  and 
crops  from  and  after  Whitsunday  1859,  and  the  farm  is  arable.  The^rs<  year's 
rent  under  the  new  lease  is  L.ISO,  payable  half-yearly,  the  first  half  at  Martin- 
mas 1860,  and  the  other  at  Whitsunday  1861.  The  itecond  yearns  rent  under  the 
new  lease  is  L.170,  payable  half-yearly,  the  Jirgt  half  at  Martinmas  1861,  and 
the  second  at  Whitsunday  1862,  and  so  on  during  the  remaining  years  of  lease. 
The  assessor  entered  the  second  yearns  rent  under  the  new  lease  in  the  Valuation 
Roll  for  the  above  year  (L.170,  leas  4s.  6d.  of  a  deduction),  and  the  Commis- 
sioners confirmed  the  assessment.  (Determination  of  the  Commissioners  wrong ; 
the  rent  to  be  entered  in  the  Roll  should  l^  L.149,  17s.  9d. — the  mean  between 
the  rents  of  the  1st  and  2d  yean  of  the  lease.    Case  No.  21,  1860.) 

Occupier  op  Farm — Outgoing  and  Incoming  Tenants — Rent  Increased, — ^Two 
cases  the  same  as  the  preceding,  excepting  that  the  occupants  are  new  tenants, 
whose  leases  are  for  nineteen  years,  and  crops  from  Whitsunday  1860,  the  rent 
payable  half-yearly,  the  first  half-year's  rent  at  Martinmas  1861,  and  the  second 
at  Whitsunday  1862.  Arranged  by  theparties,  that  the  decision  in  the  preced- 
ing case  should  regulate  their  cases.  (The  mean  between  the  rents  under  the 
old  lease  and  the  rent  under  the.  new  lease  should  be  entered  in  the  Roll. 
Case  No.  21,  1860.) 

Occupier  of  Farm — Outgoing  ai^d  Incoming  Tenants — Rent  Increased, — 
Similar  to  the  immediately  preceding.  (Decision  the  same  as  preceding.  Case 
No.  22,  1860.) 

Occupier  op  Farm^ Crram  Rent — Outgoing  and  Incoming  Tenant, — ^The  Va- 
luation Roll  is  for  the  year  from  Whitsunday  1860  to  Whitsunday  1861.  The 
incoming  tenant's  first  crop  is  that  of  1860,  and  the  rent  is  partly  grain,  con- 
vertible by  the  fiars — ^not  struck  until  March  1861.  The  assessor  entered  the 
incoming  tenant  in  the  Roll,  and  the  rent  according  to  his  lease,  but  the  grain 
rent  calculated  according  to  the  fiars  of  cro^  1859,  struck  March  1860.  The 
Commissioners  affirmed  the  assessoifs  valuation.  (The  CommissionerB  right. 
Case  No.  23,  1860.) 

Coal — Fixed  Rent  L.300  or  Lordship  (Landlord  took  Lordship  preceding  year, 
tfiough  less  than  the  fixed  Rent). — ^Coal-hiine  let  on  lease  for  a  period  leas  than 
thirty-one  years.  The  rent  is  L.800,  or  in  the  landlord's  option  a  lordship.  The 
fixed  rent  of  L.300  is  entered  in  Roll.  For  the  preceding  year  the  landlord  ac- 
cepted L.188,  6s.  lOd.,  being  the  lordship  in  full  of  the  rent  for  the  year ;  and 
the  appellant  craved  that  that  sum  should  be  entered  in  the  RoU  for  the  present 
year,  on  the  ground  that  if  the  lordship  had  exceeded  the  fixed  rent,  the  amount 
of  the  lordfJup  for  the  preceding  vear  would  have  been  entered  in  the  Roll.  It 
is  not  said  that  the  appellant  would  accept  of  the  lordship  for  the  present  year. 
The  Commissioners  reduced  the  rqnt  to  L.188,  6s.  lOd. '  i^The  Commissionen 
wrong.    Case  No.  24, 1860.) 

Salmon  Fishings  (If  Rent  by  Lease  fair  Annual  Value), — ^The  salmon  fishings 
in  the  sea,  ex  adverse  of  the  Brotherton  estate,  were  let  for  a  numbo*  of  yeazs 
by  Mr  Scott,  the  proprietor  of  Brotherton,  while  the  fishings  were  regarded  as 
his,  to  Mr  Hector,  at  a  rent  of  L.25.  The  House  of  Lords  decided  &at  they 
belonged  to  the  Crown,  and  Mr  Scott  obtained  a  lease  of  them  from  the  down 
for  three  years,  at  a  rent  of  L.14.  The  assessor  entered  Mr  Scott  in  the  Roll  as 
proprietor,  and  the  value  of  the  ^ings,  L.25.  The  Commissioners  directed  the 
Crown  to  be  entered  as  pi^raietor,  and  Mr  Scott  as  tenant,  at  the  rent  of  L.14. 
(The  fishinffs  not  let  to  Mr  Scott  at  the  fair  annual  value.  Mr  Hector's  rent  d 
L.25  a  good  test  of  value.    Case  25, 1860.) 

Farm  Rent — (RevU  above  a  certain  sum  to  be  laid  out  in  Improvements  ^ 
i«Virm).— The  rent  of  the  farm  is  made  up  inter  aUa  of  100  boUs  ol  oats  at  the 
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highest  fiaiB  prices  of  the  coonty  of  Wigtown  ;  and  it  is  provided,  that  when  the 
fiaiB  exceed  283.  per  boll,  the  tenant  shall  be  entitled  to  claim  the  amount  which 
the  grain  rent  may  exceed  L.140,  but  such  amount  he  must  expend  in  building 
houses  and  in  opening  drains  on  the  farm.  For  the  present  year  the  fiars  prices 
were  such  as  to  bring  this  part  of  the  lease  into  operation ;  but  the  landlord 
maintained  that  he  did  not  receive  more  than  L.140  of  the  grain  rent  of  the 
farm,  and  no  more  than  that  sum  should  be  entered  in  the  Roll  in  respect  of  the 
grain  rent.  The  Commissioners  held  that  the  sum  payable  by  the  lease,  includ- 
ing the  whole  grain  rent,  should  be  entered  in  the  Roll.  (The  Commissioners 
right.    Case  No.  26,  1860.) 

Glebe — Q^arry  (^Practice  as  to  Valuing  Mines). — Granite  quarry,  in  the 
Glebe  of  Kirkmabreck,  is  worked  by  the  Liverpool  Dock  Commissioners.  They 
pay  tonnage  or  lordship  of  from  Is.  to  8d.  per  ton.  Ninety  per  cent,  of  the 
returns  forma  an  accumulating  fund  under  the  management  of  a  committee  of 
heritors,  and  the  interest  of  that  fund  is  paid  to  the  minister  of  the  parish.  He 
receives  the  remaining  10  per  cent,  as  a  compensation  for  the  inconvenience  and 
annoyance  from  the  working  of  the  quarry. 

The  minister,  heritors,  and  pesbytery  of  Wigtown,  objected  to  the  quarry 
being  valued  at  all,  as  a  glebe  is  an  inalienable  subject,  and  the  tonnage  is  the 
price  paid  for  a  portion  of  the  glebe  carried  away ; '  but  If  valued  at  all,  it  should 
be  entered  in  the  Valuation  Roll  at  no  more  than  the  10  per  cent,  paid  to  the 
minister.  The  heritors  of  Elirkmabreck  and  presbytery  of  Wigtown  are  entered 
in  the  column  of  ^  Proprietor '  in  the  Roll,  and  the  sum  paid  by  tlie  Dock  Com- 
missioners last  year  is  entered  as  the  vahie  for  the  current  year. 

The  Commissioners  held  that  the  qtiarry  was  correctly  entered  in  the  Roll. 
(Right,  adding  in  the  column  of  ^  Proprietor,'  the  words  ^  as  holding  in  trust 
for  the  benefice  of  Kirkmabteck.'    Case  No.  27,  1860.) 

Rent  (L.19,  6s. ;  hut  Tenant,  by  Lease,  to  Insure  the  Premises), — The  appel- 
lant has  a  lease  of  the  inn  and  farm  of  Monymusk  for  twelve  years.  By  the 
lease  the  rent  of  the  house,  yard,  and  offices  is  L.19,  5s.,  and  the  land,  L.126. 

When  the  house-duty  was  first  imposed  in  1851,  the  inn  was  charged  on 
L.30  of  annual  value.  On  appeal  it' was  reduced  to  L.20,  which  has  continued 
ever  since.  The  inn  and  farm  was  then  let  as  one  subject,  at  L.141,  5b.  of 
yearly  rent. 

The  assessor  has  entered  in  the  Roll  the  inn  at' L.20,  and  the  farm  at  L.125, 
5s.  It  appeared  from  a  copy  of  the  lease  transmitted  by  the  Commisdonera, 
that  the  tenant  was  bound  to  keep  the  premises  insured  to  the  extent  of  L.600. 
The  Commissioners  decided  that  the  lease  should  regfulate  the  entries  in  the 
Roll,  viz.,  L.19,  5s.' for  the  inn,  and  L.126  for  the  farm.  (Wrong,  in  respect 
that  by  the  lease  the  subjects  are  let,  not  merely  for  the  money  stipulated  for, 
but  for  the  further*  consideration  of  the  tenant  insuring  the  premises.  Case 
No.  28,  1860.) 

Proprietor —  Crofter  (House  -  built  by  '  Crofter  subsequent  to  entry). — Lord 
Lovat  let  a  croft  of  land  for  ninet^n  years  at  the  rent  of  L.8,  lOs.,  which 
was  the  full  annual' value  at  the  time.  The  crofter  had  since  erected  a  house 
on  the  croft  at  his  own  expense,  one  end  of  which  he  occupies  as  a  dwelling- 
houfie,  and  the  other  as  a  carpenter's  workshop  and  a  shop  for  the  retail  of  petty 
groceries.  There  wks  no  house  on  the  croft  at  the  time  ot  entry  under  the  lease. 
The  assessor  entered  Lord  Lovat  as  proprietor  of  the  croft  and  house  at  the  value 
of  L.14,  lOs.  The  Commissioners  held  that  L.8,  10s.  was  the  rent  or  value  of 
the  subjects  in  terms  of  the  Act.  *  (The  Commissioners  right*  Case  No.  29, 
1860.) 

Mills  and  Factories — Mansion  Houses, — ^The  appellants  are  owners  of  a  silk 
factory  at  Govan,  Glasgow,  which  is  valued '  by  the  assessor  at  L.497.  The 
appellants  alleged,  that  S  the  factory  were  valued  on  the  same  principle  as  the 
ssseBK>rs  value  mansion-houses — ^which  principle  was,  what  they  would  rent  at 
from  year  to  year— such  factories  as  theirs  would  be  entered  at  nothing,  as  no 
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one  would  fit  up  machineiy  upon  a  letting  from  year  to  year.  The  asaesBor 
charged  factories  at  a  certain  per  centage  on  the  cost,  which  the  appellants 
objected  to,  unless  mansion-houses  were  assessed  on  the  same  principle.  The 
assessor  maintained  that  it  was  not  competent  for  the  Commissioners  to  enter- 
tain the  appellants*  objection  to  the  valuation  of  their  factory,  which  was  not 
that  it  was  too  high,  but  that  other  kinds  of  heritages  in  other  parts  of  the  coun- 
try were  too  low. 

The  Commissioners,  not  regarding  the  valuation  as  beyond  the  fair  annual 
value  of  the  subjects,  refused  the  appeal.  (The  Commissioners  right.  Case 
No.  30,  1861.) 

Woods — Shootings  Let. — The  liOrd  Forbes  is  assessed  for  the  woods  and  plan- 
tations forming  part  of  subjects  in  the  parishes  of  Auchindoir  and  Tullynessle 
and  Forbes.  His  lordship  has  let  the  mansion-house  of  Littlewood  Park,  and 
the  shootings  over  his  whole  farms,  plantations,  and  moor-grounds  in  the  above 
parishes.  The  plantation  and  moor-grounds  were  not  to  be  let  to  tenants  for 
pasture,  nor  was  grass-cutting  to  be  allowed. 

The  appellant  maintained  that  the  value  of  the  ground  as  pasture  was  indoded 
in  the  rent  for  the  shootings,  as  he  had  to  abandon  the  -right  to  let  for  pasture 
in  order  to  get  a  higher  shooting  rent. 

The  assessor  maintained  that  there  are  two  distinct  subjects  ehax^^ed  by  the 
Actr—woods  according  to  their  value  for  grazing  in  their  natural  state,  and 
shootings  when  let.  Both  subjects  and  values  exist  in  the  present  case.  The 
shooting  rent  is  in  addition  to  the  grazing  value  of  the  subjects — as  in  the  case 
of  agricultural  rents — where  there  is  a  Shooting  rent  when  the  shootings  are 
let  in  addition  to  the  agricultural  rent. 

The  Commissioners  relieved  the  appellant.  (The  Commissioners  wrong ;  but 
in  respect  Lord  Forbes  is  not^e  beneficial  occupant,  he  should  be  charged  with 
only  two- thirds  of  the  value.    Case  No.  31,  1861.) 

Salmon  FiSHiNGS  in  River. — The  salmon  fishings  of  Knoydart  are  entered  at 
L.IO.  They  were  in  the  proprietor's  own  occupation,  and  were  never  let  in  so 
far  as  he  knew.  He  alleged  they  were  worthless ;  but  maintained,  that  accord- 
ing to  the  42d  section,  it  was  only  in  the  case  of  revenue  being  derived  from 
them  that  they  are  to  be  included  among  lands  and  heritages 'for  valuation. 

The  assessor  stated  that  the  fishings  Imd  been  let  to  a  tenant  some  years  ago, 
and  had  also  been  let  with  the  shootings.  But  he  maintained  that  the  provi- 
sion as  to  revenue  being  derived  applied  to  copse  and  underwood,  and  not  to 
fishings. 

The  Commissioners  directed  the  entry  to  be  struck  out.  (The  Commissioneis 
wrong.    Case  No.  82,  1861.) 

Mineral  Lease  for  Twenty-one  Years — Sublet  for  Increase  of  jR^^— Cer- 
tain minerals  belonging  to  appellant  Ore  valued  at  L.311,  3s.  They  are  let  to 
Barclay  on  lease  for  twenty-one  years,  at  a  rent  of  L.200,  and  Barclay  underlet 
them  to  Dixon  and  Co.  for  L.Sll,  3s. 

The  Commissioners  held  the  rent,  and  not  the  sub-rent,  to  be  the  criterion  of 
yearly  value,  and  restricted  the  valuation  accordingly.:  and  that  the  principal 
tenant  ought  to  be  taxed  on  the  difference  between  the  rent  and  sub-rent ;  hut 
for  this  there  was  no  provision  in  the  statute,  excepting  in  the  case  of  leases  of 
upwards  of  thirty-one  years ;  and  so  in  the  case  of  leases  of  ordinary  duration, 
surplus  rent  actually  paid  is  lost  for  assessable  purposes.  (The  Commissioners 
right.     Case  No.  33,  18&1.) 

Salmon  Fishings  in  the  SEA!-^Skores—Pr<yprietor—(Let  hyCrown^  but  not  at 
fair  annual  value.) — Mr  Scott  of  Brotherton  appealed  against  being  entered  as 
proprietor  of  the  salmon  fishings  in  the  sea,  ex  adverse  of  the  Brotherton  estate, 
at  tne  value  of  L.25. 

The  fishinfls  were  formerly  regarded  as  belonging  to  him ;  but  the  House  of 
Lords  decided  that  they  belonged  to  the  Crown.  Mr  Scott  obtained  a  lease  of 
them  from  the  Crown  for  three  years  at  a  rent  of  L.14,  but  he  had  let  them 
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while  he  was  regarded  as  proprietor  of  them  at  a  rent  of  .L.25,  and  they  were 
still  sublet  at  that  rent  by  him.  The  judges  in  the  Case  No.  25  held  that  thej 
were  not  let  by  the  Crown  to  Mr  Scott  at  the  fair  annual  value,  and  that  the 
sub-rent  of  L.25  was  a  good  test  of  the  value.  The  appellant  maintained  that 
the  rent  above  L.14  was  got  for  the  use  of  the  shores  and  other  conveniences, 
which  belonged  to  him,  for  carrying  on  the  fishings,  and  therefore  that  his  lease 
was  for  a  bond  Jide  rent.  Accordingly,  he  was  willing  to  be  entered  as  pro- 
prietor for  the  rent  above  L.14. 

The  Commissioners  directed  the  Crown  to  be  entered  as  proprietors,  and  the 
rent  to  be  entered  at  L.25. 

N.B, — The  Commissioners  stated  that  the  decision  in  this  case  would  decide 
nine  other  cases.     (The  Commissioners  right.     Case  84,  1861.) 

Lease  of  Farm — (If  Lease  for  fourteen  years  and  a  Life,  having  endured  more 
than  twenty-one  years,  be  a  JLease  above  twenty-one  years.) — The  appellant  is 
entered  as  proprietor  of  the  farm  of  Banchor,  and  the  value  is  entered  at  L.150. 
He  became  tenant  of  the  farm  at  Whitsunday  1835,  under  a  lease  from  Miss 
M^Pherson  of  Belleville,  at  the  rent  of  L.92,  the  terms  of  the  lease  being'for  the 
space  of  fourteen  years  and  the  life  of  the  appellant.  The  appellant  has  already 
bad  possession  under  the  lease  for  upwards  of  twenty-six  years ;  and  the  assessor 
maintained  that  the  appellant  must  be  held  as  proprietor,  on  the  ground  that 
the  stipulated  endurance  of  the  lease  is  above  twenty-one  years,  or  on  the 
groimd  of  being  liferenter. 

The  Commissioners  directed  Miss  MTherson  to  be  substituted  for  the  appel-> 
lant  as  proprietor,  and  the  value  to  be  stated  at  L.92.  (The  Commissioners 
right.    Case  No.  85,  1861.) 


CnrreBptthnr^ 


CHAIR  OF  CIVIL  LAW. 

To  the  Editor  of  the  Journal  of  Jurisprudence, 

Sir, — ^There  is  an  impression  abroad  that  none  of  the  candidates  for  this  Chair 
has  any  right  to  get  it.  They  are  all  excellent  men,  and  may  have  a  good  know- 
ledge of  uie  subject,  but  the  misfortune  is  that  they  have  never  done  any* 
thing  to  prove  it.  The  Faculty  is  in  a  fix  between  confessing  that  they  have 
nolx^y  fit  for  the  office,  and  the  risk  of  filling  it  with  incompetence.  In  these 
circumstances,  various  suggestions  have  been  made  for  helping  them  out  of  the 
difficulty. 

1.  The  proposal  to  go  to  England,  or  elsewhere  furth  of  Scotland,  for  a  Pro- 
fessor, I  look  upon  as  simply  {U)surd.  The  class  is  Introductory  to  the  I^aw  of 
Scotland,  and  tne  Professor  must  have  a  competent  knowledge  of  both  systems. 

2.  It  is  said,  *•  Of  course  none  of  us  know  very  much  about  Civil  Law,  because 
there  is  no  temptation  to  devote  ourselves  to  its  special  cultivation ;  but  let  us 
appoint  the  man  best  able  to  get  it  up  in,  say,  a  couple  of  years  or  so.' 

This  is  a  very  feasible  suggestion  ;  and,  if  it  is  to  be  acted  on,  the  appoint- 
ment must  be  given  to  a  man  who  can  read  French  and  German  fluently,  and 
is  acquainted  wiUi  Civil  Law  as  at  present  taught  in  the  great  continental 
schools.  A  mere  facility  in  reading  the  Latin  works  of  Voet,  Yinnius,  and  the 
Dutch  conmientators,  will  no  longer  do.  One  who  is  familiar  with  the  writings 
of  Domat,  Puchta,  Savigny,  and  Yaugeroud,  would  look  upon  a  Professor  who 
required  to  rely  on  tliese  old  Scotch  favourites,  with  unmitigated  contempt. 
Therefore,  a  reputation  for  mere  classical  scholaikilp,  standing  by  itself,  ought 
not  to  secure  the  appointment. 
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Bnt  though  there  are  many  men  in  the  Faculty  whose  appointment  would  be 
a  perfectly  <q/e  measure,  there  is  a  strong  prejudice  against  academical  offices 
which  prevents  them  coming  forward.  Somenow  a  Professor,  be  he  the  most 
learned  of  men,  is  never  anything  but  a  Professor.  He  is  never  made  a  Judge 
or  a  Sheriff.  Agents  look  upon  Mm  as  having  a  sort  of  divided  allegiance  *,  and 
the  business  for  which  he  is  so  well  qualified  passes  his  door,  to  a  counsel  who 
can  give  his  whole  time  and  attention  to  his  practice. 

Now,  what  seems  to  me  to  be  wanted,  in  the  present  posture  of  affairs,  is 
something -that  will  modify,  as  far  as  possible,  this  latter  objection  to  taking  the 
office,  and  at  the  same  time  give  full  opportunity  to  the  new  Professor,  of  get- 
ting the  subject  thoroughly  up.    This  can  only  be  done  by  dividing  the  chair 
and  its  emoluments  among  three  pr  more  persons,— one  taking,  for  example, 
the  History  of  the  Roman  Law  and  Roman  rrocess ;  another  the  Roman  Law 
of  Persons  and  of  Succession ;  a  third  the  Roman  Law  of  Contracts  and  Obli- 
gations.   Their  duties,  if  confined  to  the  delivery  of  a  dozen  lectures  or  so, 
would  not  interfere  with  their  practice,  and  the  attempt  to  master  their  several 
departments  would  not  be  such  a  desperate  effort  as  the  gettiug  up  of  the  whole 
of  the  Civil  Law,  in  the  mode  in  wmch  it  must  be  taught  in  such  a  school  as 
the  University  ot  Edinburgh.    If  it  takes  ten  men  to  make  a  pin,  why  should 
it  not  take  three  to  prepare  a  good  course  of  lectures  on  so  vast  a  subject  ? 
The  Germans  do  things  in  this  way,  and  that  is  the  reason  of  their  great  suc- 
cess.   Where  we  have  only  one  Professor  they  will  have  at  least  a  dozen,  every 
one  of  them  with  the  subject  so  completely  at  his  finder  ends,  that  he  will 
lecture  for  hours  at  a  time  without  a  smgle  note.    At  afl  events,  I  submit  that 
if  a  permanent  arrahgeitaent  of  this  kind  cannot  be  effected,  the  Chair  for  some 
years  ought  to  be  put  into  commission  in  the  mode  proposed. — ^I  am,  etc. 

A  CouMTRY  Brother. 


<SngUB|j  €uts. 


Foreign  BiLLi^The  duty  of  cancelling  the  stamp  affixed  to  a  foreign  bill  of 
exchange  is  equsdly  imposed  both  on  the  holder  and  the  transferee  of  such  a 
bill  by  17  and  18  Yict.,  c.  85,  sec.  5.  Where,  therefore,  defendant  sold  to  plaintiff 
a  number  of  foreign  bills  of  exchange,  of  which  the  stamps  were  not  cancelled, 
both  parties  being  ignorant  of  the  deficiency  at  the  time  of  the  transfer,  it  was 
held,  per  Erie,  C.  J.,  and  Keating  J.  (dissentiente  Williams,  J.),  that  on  dis- 
covering the  mistake,  plaintiff  could  not  recover  from  defendant  the  price  paid 
for  the  biUs,  as  upon  a  failure  of  consideration,  both  parties  being  equally  in 
fault.  The  claim  to  have  the  money  returned  was  not  made  till  more  than  a 
year  after  the  sale  of  the  bills  took  place ;  and  it  was  held,  per  Curiam^  that  even 
Lad  the  action  lain,  the  plaintiff  had  lost  his  right  to  maintain  it  by  reason  of 
the  delay.  Semble^  per  Willuuns,  J.,  that  if  the  bills  had  been  returned  to  the 
defendant,  he  might  as  holder  have  sued  the  .acceptors,  though  he  might  have 
been  unable  to  transfer  the  bills  so  as  to  have  made  them  avaikble  in  ^e  hands 
of  another  person.  In  that  case,  I  think  that,  in  truth,  the  defendant  is  merely 
remitted  to  the  condition  of  being  the  holder  of  the  bill^  of  which,  by  reason  of 
his  own  neglect  to  cancel  the  stamp,  he  has,  in  the  result,  never  lewdly  ceased 
to  be  the  holder.  And  no  injustice  is  done  to  him  thereby,  if  he  is  bo  remitted 
without  any  injurious  deUy.  In  the  present  case,  however,  I  agree  with  the 
rest  of  the  Court  in  thinking  that  the  ackon  is  npt  maintainable,  because  the 
yendee  of  the  bill  neglect^,  for  an  unreasonable  time,  to  return  it  to  the 
vendor.— (Poo/^  y.  Brown,  81  L.  J.,  C.  P.  134.) 

ATTRffTATiON. — ^Whero  the  attestation  clause  was  written  by  the  testator^  and 
read  over  and  acknowledged  by  him  in  the  presence  of  the  two  attesting  wit- 
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nesBes,  before  they  sabecribed  their  names,  and  hi^  name  in  the  body  of  the 
attestation  danse  was  the  only  ragnature  to  the  will,  the  Court  held  that  the 
will  was  duly  executed.  Sir  G.  Cresswell :  I  think  I  must  treat  the  name  of  the 
deceased,  as  written  b^  him  in  the  attestation  clause,  as  his  siffnatiure,  under  the 
circumstances,  he  hanng  called  on  these  persons  to  attest.  That  is  a  proof  that 
he  intended  it  as  his  signature,  and  that  the  clause' that  follows  must  be  con- 
sidered as  a  memorandum  of  what  he  considered  to  be  the  effect  of  his  will.  I 
shall,  therefore,  grant  probate.— (Ai  the  Goods  of  Walker^  31  L.  J,,  Pr.  62.) 

Infant. — To  a  declaration  for  goods  sold  and  delivered,  defendant  pleaded 
infancy,  to  which  phunti^  replied,  on  equitable  grounds,  that,  at  the  time  of 
oontractinff  the  debt,  defendant,  knowing  his  true  age,  falsely  and  fraudulently 
represented  that  he  was  of  fuU  age,,  whereby  plaintiiS  (havinff  no  knowledge  and 
means  of  knowledge  as  to  the  dSendant's  age)  was  induced  to  enter  into  the 
contract  and  supply  the  goods.  Replication  held  bad  as  a  departure ;  and  also 
as  not  alleging  facts  to  avoid  the  defendant's  plea,  on  equitable  grounds,  within 
the  86th  section  of  the  Common  Law  Procedui;e  Act,  185-^«  Cockbuiiir  C.  J. : 
It  may  well  be  that,  in  respect  of  the  fraud,  equity  would  have  afforded  some 
sort  of  relief,  but  that  is  simplv  relief  founded  on  the  gpround  of  fraud ;,  and  in 
all  the  cases  which  were  or  can  be  cited,  the  suit  was  against  the  infant  in  respect 
of  the  fraud.  It  appears  to  me,  therefore,  clearly,  that  the  decisions  in  equity 
do  not  touch  the  matter,  nor  show  that  fraud  is  an  answer  to  a  plea  of  infancy, 
which,  both  in  law  and  equity,  i»  a  defence  to  any  proceeding  on  the  contract. 
•^BarOett  v.  WeUs,  ai  L.  J.,  Q.  B.  67.) 

Receivikg  Stolen  Goods. — ^A  ^e,  in  the  absence  of  her  husband,  and  with- 
out his  knowledge,  received  stolen  goods,  and  paid  money  on  account  of  them. 
The  thief  and  husband  afterward^  met.  The  latter  then  learnt  that  the  goods 
were  stolen,  and  he  agreed  on  the  price  which  he  was  to  pay  for  them,  and  ftad 
the  baknce  to  the  thief ;  and  it  was  held,  that,  on  these  facts,  the  husband  might 
be  convicted  of  receiving  the  goods,  knowing  them  to  be  stolen. — (R,  y.  Wood" 
ward,  31  JL  J.,  M.  Ca.  91.) 

Ale  and  Beer  House. — Although,  under  9  Geo.  lY.,  c.  61,  justices  have  a 
discretion  a»  to  whether  they  will  grant  licenses  to  persons  keeping,  or  about  to 
kee^,  inns,  alehouses,  and  victualling-houses,  to  sell  exciseable  liquors,  that  dis- 
cretion must  be  exercised  in  a  reasonable  manner ;  and,  therefore,  justices  cannot 
by  a  general  resolution  determine  not  to  renew  the  lieenses  of  all  such  persons 
who  raall  not  consent  to  take  out  an  Excise  license  for  the  sale  of  spirits  in  addi- 
tion to  the  license  for  the  sale  of  beer. — (^R.  v.  Sylvester,  31  L.  J.,  M.  Ca.  93.) 

CnARTER-PASrr. — ^By  a  memorandum  of  charter-party,  dated  Lopdon,  the 
19th  of  October  1860,  plaintiff^s  ship  was  chartered  to  defendant  as  follows :  *  It 
is  this  day  mutually  agreed  between  A.  B.,  owner  of  the  good  ship  or  vessel, 
called  the  M.,  of  420  tons,  or  thereabouts,  i^ow  in  the  port  of  Amsterdam,  ana 
J.  B.  of  London,  merchant,  that  the  said  ship,  being  tiffht,  staunch,  strong,  and 
every  way  fitted  and  ready  for  the  voyage,  shall,  with  iul  possible  despatch,  pro- 
ceed direct  to  Newport,  Monmouthshire,*  etc.  On  the  16th  of  October,  the  ship 
was  at  K.,  and,  under  favourable  circumstances,  would  have  reached  the  docks 
at  Amsteitiam  in  twelve  hours  more ;  but,  in  consequence  of  wind  and  the  ab- 
sence of  Bteam-tug  power,  she  did  not  reach  the  docks  till  the  23d  of  October. 
She  discharged  her  cargo  with  all  possible  despatch,  was  immediately  made  ready 
for  sea,  and  without  any  delay  sailed  on  the  16th  of  November,  and  proceeded 
direct  to  Newport;  where  she  arrived  on  the  1st  of  December.  Defendant  re- 
fused to  load  the  ship  as  he  had  engaged  to  do  by  the  charter-party.  In  an 
action  brought  against  him  for  such  refusal,  it  was  held,  by  Cockbum,  C.  J., 
Crompton,  J.,  and  Mellor,  J.,  in  accordance  with  Dimech  v.  Corlett^  12  Moore. 
Bl.  Ca.  199,  that  the  words,  *  now  in  the  port  of  Amsterdam,'  did  not  amouni 
to  a  condition  precedent,  and  that  the  plaintiff  was  entitled  to  recover :  by 
Wightman,  J.,  in  aooordance  with  OlUve  ▼.  Booker^  17  L.  J.,  £x.  21,  that  as 
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the  ihip  was  not  in  the  port  of  Amsterdam,  as  alleged  in  the  charter-party,  the 
defendant  was  entitled  to  ancceed. — {Behn  ▼.  Bumess^  31  L.  J.,  Q.  B.  73.) 

Bpectfic  Performance. — ^Where,  bv  reason  of  one  of  several  vendors  becom- 
ing of  unsound  mind  before  the  purcnase-money  is  paid,  a  suit  for  specific  per- 
formance becomes  necessary,  no  costs  of  the  suit  will  be  given  on  eitner  side. — 
(Cresswell  v.  Haines,  31  L.  J.,  Ch.  237.) 

Manslaughter. — A  young  woman,  who  was  eighteen  years  of  age,  and  un- 
married, and  who  usuallv  supported  herself  by  her  own  labour,  being  pregnant, 
and  about  to  be  confined,  returned  to  the  house  of  her  stepfather  and  mother. 
The  girl  was  taken  in  labour  (the  stepfather  being  absent  at  his  work).  The 
mother  did  not  take  ordinary  care  to  procure  the  assistance  of  a  midwife,  though 
she  could  have  got  one,  had  she  chosen ;  and  in  consequence  of  the  want  of 
such  assistance,  the  daughter  died  in  her  confinement.  There  was  no  evidence 
that  her  mother  had  any  means  of  paying  for  the  services  of  the  midwife.  It 
was  held,  there  was,  under  the  circumstances,  no  le^  duty  on  the  part  of  the 
mother  to  call  in  a  midwife,  and  consequently  no  such  breach  of  duty  as  to 
render  her  liable  to  be  convicted  of  the  manskughter  of  her  daughter.— -(12.  v. 
Shepherd,  31  L.  J.,  M.  Ca.  102.) 

Trust  for  Creditors. — J.  M.,  a  trader,  executed  a  deed  of  inspectorship,  and 
directed  the  inspectors  to  manage  and  get  in  his  estate,  and  divide  the  same  by 
instalments  for  the  benefit  of  his  creditors.  It  recited  that  J.  M.  owed  W.  and 
Co.,  on  a  bill  of  exchange,  L.1218,  and  that  they  had  taken  proceedings  in 
bankruptcy,  but  that  the  same  had  been  abandoned  on  the  guarantee  of  some  of 
the  persons  who  were  appointed  inspectors  to  paythe  amount  found  due  on  the 
bill  oy  arbitration.  Amon^  his  creditors  were  Yf.  and  Co.  for  L.8336,  for  a 
trade  debt.  The  deed  provided,  among  many  other  things,  that  the  inspectors 
might  do  all  necessary  acts  for  carr^g  into  effect  the  arrangement  respecting 
the  L.1218  bill,  and  should  pay  W.  and  Co.  whatever  might  be  found  due; 
there  were  also  provisions  for  the  indemnity  of  the  inspectors,  and  for  contribu- 
tions by  the  creditors  for  the  same.  W.  and  Co.  executed  the  deed  for  the  debt 
of  L.3336  only.  Before  the  estate  was  wholly  realized,  the  first  instalment  be- 
came due,  and  an  award  was  made  in  favour  of  W.  and  Co.  for  the  amount 
claimed  on  the  bill  of  exchange.  The  inspectors,  not  having  money  in  hand^ 
borrowed  money  on  their  own  responsibility,  and  paid  the  whole  L.1218  awarded. 
The  estate  turned  out  to  be  insufficient,  and  the  inspectors  filed  a  bill  against 
the  creditors  who  had  executed  the  deed  for  contribution.  A  decree  was  made 
at  the  Kolls  in  the  plaintiffs*  favour,  and  an  account  was  directed  against  the 
several  defendants  in  respect  of  their  several  debts  in  the  pleadings  mentioned* 
W.  and  Co.  appealed ;  and,  on  appeal,  it  was  held  (by  declaration),  that  \V. 
and  Co.  stood,  in  respect  to  the  biU  of  exchange,  as  mere  stranfifers  to  the  deed, 
and  that  they  were  liable  to  contribute  in  respect  of  the  debt  of  L.3336  only. — 
(Cheesehrough  v.  Wright^  31  L.  J.,  Ch.  226.) 

Divorce. — ^A  husband  who  consents  that  his  wife  should  leave  his  house  and 
take  up  her  residence  with  a  paramour,  because  she  refuses  to  comply  with  his 
desire  that  she  should  give  up  the  improper  intimacy,  is  not  guilty  of  connivance. 
Sir  C.  Cresswell. :  By  connivance  I  understand  the  willing  consent  of  the  bus- 
band  ;  that  the  husband  gives  a  willing  consent  to  the  act,  although  he  may  not 
be  an  accessory  before  the  fact ;  that  although  he  does  not  take  an  active  step 
towaidsprocuring  it  to  be  done,  he  gives  a  willing  consent  and  desires  it  to  be 
done.  What  the  man  desired  was,  not  that  the  act  E^iould  be  done,  but  that  she 
should  not  torment  him  by  keeping  up  an  intimacy  with  this  character  and  at 
the  same  time  living  with  him  as  his  wife,  and  that  she  should  give  up  the  one 
or  the  other. — {Harris  v.  Harris  and  the  Queen^s  Proctor^  31  L.  J.,  Pr.  and  M« 
69.) 

Succession  Dott.  —The  words  of  section  17  apply  to  all  contracts,  and  exempt 
them  from  duty ;  and  the  funds  of  a  tontine  becoming  divisible  are  within  tlutt 
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aectioii,  so  that  the  Crown  is  not  entitled  to  dnt]r. ;  Bnclt  division,  however,  would 
not  afFect  any  devolution  or  disposition  after  the  commencement  of  the  Act.  In 
the  case  of  a  father  who  had  suhscribed  for  one  share  in  the  tontinein  the  names 
of  his  three  infant  children,  two  of.  whom  died  before  the  Act  came  into  opera- 
tion, the  Court  decided  that  there  was  no  succession  at  all  in  the  surviying  child, 
who  took  in  his  own  right  only  that  which  had  been  given  to  him  before  the  Act 
came  into  operation.  Lord  Justice  Turner :  The  17th  clause  of  the  Act  is  to  the 
following  effect : — '  That  no  policy  of  insurance  on  the  life  of  any  |)erBon  should 
create  the  relation  of  predecessoi;  and  successor  between  the  insui^era  and  the 
assured,  or  between  the  insurers  and  any  assignee  of  the  assured ;  and  no  bond 
or  contract  made  by  any  person  bona  fide  for  valuable  consideration  in  monev  or 
ZDoney^s  worth,  fpr  the  payment  o^  money  or  money^s  worth  aftex  the  death  of 
any  other  person,. should  create  the  relation  of  pedecessor  and  successor  between 
the  person  making  such  bond  or.  contract  and  the  person  to  or  with  whom  the 
same  should  be  made ;  but  that  any  disposition  or  devolution  of  the-money  pay- 
able under  such  ^licy,  bond,  or  contract,  if  otherwise  such  as  in  itself  under  the 
Act  to  create  succession,  should  be  deemed  to  do  so.*  We  have  here,  therefore, 
a  distinct  enactment  that  a  contract  bona  fide  fpr  valuable  consideration,  in 
money  or  money's  worth,  for  the  payment  of  money  or  money's  wocth  after  the 
death  of  another  person,  shall  not  create  the  relation  of  ^  predecessor'  and  *  suc- 
cessor' between  uie  contracting  parties ;  and  it  is  clear  that  the  duty  cannot 
attach  in  respect  ot  what  arises  simply  and  merely  from  the  contract ;  and  that 
this  was  what  was  intended  by  the  Legislature,  is,  I  think,  more  plain  when  it  is 
observed  that  strict  provision  is  made  for  the  duty  attaching  upon  any  disposi- 
tion or  devolution  of  the  monies  payable  imder  the  contract,  thus  pointedly 
marking  the  distinction  between  the  disposition  created  by  the  contract  and  the 
disposition  of  the  monies  payable  under  the  contract. — (fildfield  v.  Preston,  31 
L.  J.,  Ch.  256.) 

Specific  Performance. — A  shareholder  in  a  public  company  applied  to  the 
directors  for  an  allotment  of  new  shares,  which  they  were  authori^  to  issue, 
and  signed  an  undertaking  to  accept  the  same  or  any  less  number  that  might  be 
allotted  to  him,  to  pay  the  calls  thereon  when  due,  and  to  sign  the  articles  of 
association  when  irequired.  The  shares  applied  for  were  duly  allotted ;  and  in 
the  notification  of  allotment  he  wss  informed  that  the  articles  of  association 
must  be  signed  by  him,  and  in  de&ult  thereoi  the  shares  and  deposit  would  be 
forfeited  to  the  company.  The  articles  of  association  contained  no  clause 
authorizing  the  forfeitiure  of  the  shares  for  such  a  cause.  The  allottee  having 
refused  to  sign  the  articles  of  association,  or  to  pay  the  calls  which  were  from 
time  to  time  made  upon  the  shares,  the  company  nled  a  bill  for  specific  per- 
formance of  the  undertaking  contained  in  his  application  for  the  shares ;  but  it 
was  held,  on  appeal,  that  the  contract  had  been  varied  by  the  notification  of 
allotment,  and  that  the  bill  could  not  be  sustained.  The  coippany  having 
delayed  filing  their  bill  for  two  years  after  the  allottee's  refusal  to  sign  the 
articles,  it  was  held,  on  appeal,  that  such  delay  was  not  in  itself  fatal  to  the 
plaintiff's  case.  The  Lord  Chancellor  observed,  that  he  knew  of  no  case, 
nor  did  he  think  it  a  doctrine  that  would  be  warranted  by  any  kind  of  reason, 
that  when  there  was  a  contract  capable  of  being  specifically  performed,  con- 
cluded, say,  on  the  5th  of  Man^h  1859,  and  foDowed  up  by  repeated  appli- 
cations for  the  performance  of  that  contract  by  the  party  who  then  sought  to 
enforce  it — the  first  application  being  on  the  ISt^  of  May  1859,  and  the  second 
in  March  1860,  besides  other  applications  alleged  in  the  bill  without  date,  and 
ihe  bin  itsdf  being  filed  on  the  8th  of  May  1861 — ^there  was  any  delay  or 
acquiescence,  on  the  part  of  the  plaintiff,  that  should  disentitle  him  to  the  inter- 
position of  this  Court,  if  it  were  in  other  respects  a  fit  case  for  specific  perform- 
ance.— {The  Oriental  Inland  Stuam  Company  (Limited)  v.  BriggSy  31  L.  J.,  Ch. 
241.) 

Farikebship. — ^A  firm  was  established  to  work  a  mine ;  each  partner,  after 
notice,  was  to  be  at  liberty  to  sell  his  share,  which  the  continuing  partners  were 
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at  liberty  to  potchase.  The  first  partner  gave  notice  to  sell  his  ahare;  tlie 
second  partner  afterwards  became  a  confirmed  lunatic ;  and  the  third  partner 
then  purchased  the  share  of  the  firsts  and  filed  his  bill  lor  a  dissolution  of  the 
partnership.  The  committee  of  the  lunatic  then  filed  a  cross-bill,  and  ineisted 
upon  the  clause  o£  pre-emption,  and  a  right  to  participate  in  the  purchase.  It 
was  held,  the  partners  ought  not  to  be  compelled  to  carry  on  busiaess  with  a 
lunatic  or  his  committees ;  that  the  partnership  must  be  dissolved ;  that  notioe 
of  sale  by  one  nartner  ta  the  other  before  his  lunacy  was  sufficient  to  bind  hiB 
oommittees,  ana  determine  any  right  of  pre-emption ;  but  that  the  real  value  of 
the  undertaking  could  only  be  ascertained  by  a  sale  of  the  whole  as  a  going  con- 
cern. The  Master  of  the  Kolls :  The  difficulties  are  these  & — It  is  impossible  for 
the  Court  to  compel  a  party  to  carry  on  a  partnership  with  the  committees  of  a 
lunatic  if  he  is  to  bear  his  share  of  the  expense,  or  have  a  voice  in  the  manage- 
ment^ should  there  be  any  contest  between  them,  to  have  every  question  deter- 
mined contentiously  in  the  Court  of  Chancery,  with  the  chance  ol  an  appeal. 
I  will  venture  to  say,  that  if  a  share  in  a  mine  were  to,  be  put  up  for  auction, 
with  the  information  that  it  was  to  be  carried  on  in  partnenhip  with  the  com- 
mittees of  a  lunatic,  nobody  wotdd  bid  for  it. — {Rowlands  v.  EvanSf  and  Wil" 
Uam  V.  Rowlands^  31  L.  J.,  Ch.  265.). 

Trust  and  Tru3T$£. — ^A  bill  was  filed  by  a  married  lady,  by  her  next  friend, 
seeking  the  removal  of  a  trustee  of  her  marriage  settlement,  under  the  trusts  of 
which  she  was  entitled  for  life  to  the  third  peurt  of  the  property  settled,  on  the 
ground  of  dissensions  between  them,  so  that  it  was  impossible  they  could  act 
harmoniously  together,  and  the  Master  of  the  Rolls  made  a  deci:ee  for  the  re- 
moval of  the  trustee  and  the  appointment  of  another  \  but,  upon  appeal,  the 
Lords  Justices  reversed  that  part  of  the  decree,  without  prejudice  to  any  ques- 
tion, whether  the  trustee  should  or  should  not  at  some  future  time  be  discfas^ged 
from  his  office, — ^their  Lordship  considering  it  to  be  the  duty  of  the  Court  to 
ascertain  to  whom  such  dissensions  were  attributable. 

A  settlement  contained  a  covenant  by  the  intended  husband  and  wife,  that 
the  wife^s  after-acq^uired  property  should  be  conveyed  and  transferred  to  the 
trustees  when  the  same  was  of  the  value  of  L.500.  The  lady^s  grandmother, 
after  the  settlement,  made  her  wiU  (reciting  the  fact  of  the  settlement),  by 
which  she  g&ve  the  wife  certain  specified  chattels  and  effects,  and  gave  her 
residuary  real  and  personal  estate  to  trustees  upon,  trust  to  sell,  and  to  hand 
over  th6  proceeds  to  the  trustees  of  the  settlement  U^n  the  trusts  of  the  same. 
It  was  held,  the  value  of  the  lady^s  interest  in  the  residue  was  not  to  be  included 
in  the  estimate  of  value,  because  it  was  not  so  given  as  to  be  capable  of  settle- 
ment, according  to  the  construction  of  the  covenant ;  and  as  to  tne  chattels,  the 
Question  of  value  mu^t  depend  on  the  result  of  inquiry. — {Forster  \^  Davits^  31 
u  J.,  Ch.  276.) 

Marriage  S£TrLEHENT.--rA.  became  a  party  to  a  settlement,  executed  on  the 
marriage  of  his  nephew,  and  granted  to  tne  intended  wife  an  annuity,  to  com- 
mence after  his  death,  charged  on  knds  of  which  he  declared  himself  entitied  at 
law  or  in  equity  to  an  estate  in  fee-simple.  He  gave  her  a  power  of  distraining 
on  these  lands  for  the  annuity  (subject,  however,  to  any  charge  on  them  which 
he  had  created  or  might  create  for  his  own  wife) ;  and  he  also  created  a  term  of 
years  in  the  same  lands,  which  he  assigned  to  trustees  to  hold  for  the  purpose  of 
satisfying  the  annuity  by  entry  and  dutress,  subject  as  aforesaid.  On  A.^  death 
]»rooeeding9  were  instituted  by  other  parties  in  Chancery,  and  a  decree  was  pro- 
nounced, declaring  that  he  was  only  entitled  to  a  life  esiaie  ia  the  lands  which 
he  had  charged.  The  annuity  fell  into  arrear ;  and  it  was  held  by  the  House  of 
Lords,  affirming  a  decree  of  Lord  Chancellor  Chehnsfoxd,  and  reversing  a  pre- 
vious decree  of  Vice-Chaacellor  Wood  (dissentiente  Lord  St  Leonards),  tiuit  the 
settlement  gave  the  annuitant  a  right  to  proceed  against  the  personal  estate  of 
the  grantor  for  satisfaction  of  the  annuity.  No  costs  of  the  appeal  were  given.— 
XMontfpenny  v.  MonypetmUy  31  L*  Jm  Ch.  269.) 
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'  New  TRiAL.-^Plauitiff,  in  an  action  for  Iobb  of  and  damage  to  his  goods, 
caused  by  the  alleged  ni^ligence  uf  defendant,  had  a  verdict  with  one  farthing 
damages.  The  jud^  reported,  that,  as  to  goods  to  the  value  of  L.2,  the  evidence 
in  pkuntiifB  favour  was  all  one  way ;  but  that  he  could  not  say  a  verdict  either 
vay  would  have  been  wrong.  Plaintiff  obtained  a  rule  for  a  new  trial,  on  the 
ground  that  the  verdict  as  to  the  damages  was  against  evidence,  and  the  verdict 
itself  irrational  and  absurd.  It  was  held,  discharging  the  rule,  with  costs,  that 
the  verdict  was  not  necessarily  irrational ;  and  thi»t,  considering  the  smallness 
of  the  damages,  the  Court  ought  not  to  interfere.  Pollock,  C.  B.>:  Yfe  are 
asked  to  set  aside  this  verdict,  because  it  is  ^  inconsistent  ;^  t^at  is  to  say,  that  i$ 
the  plaintiff  ia  entitled  to  a  verdict  at  all,  he  must  be  entitled  to  a  verdict  for 
more  than  one  farthing  damages.  A  case  has  been  referred  to,  in  which  Lord 
Campbell  is  said  to  have  pronounced  a  verdict  to  be -so  ^inconsistent*  that  he 
refused  to  receive  it.  I  can  conceive  some  cases  in  which  a  judge  may  be  justi- 
fied in  doin^  so ;  but  almost  the  only  class  of  cases  which  now  occurs  to  me  in 
which  a  verdict  for  the  plainti£^,  with  nominal  damages,  must  necessarily  be 
inooDsistent,  is  that  oi  actions  against  insurance  offices  on  life  policies,  where 
the  only  ouestion^^an  be  whether  the  life  assured  was  put  an  end  to  by  any  of 
the  prohibited  causes ;  there,  no  question  can  be  made  as  to  the  amount  of 
damages  if  the  verdict  be  for  the  plaintiff.  The  amount  must  be  the  sum  men- 
tioned in  the  policv.  There,  a  verdict  for  the  .plaintiff,  with  nominal  damages, 
would  be  clearly  absurd.  But  we  cannot  deal  with  a  verdict  in  a  case  like  the 
present  as  ^illogical'  or  ^inconsistent.' — {Mostyn  v.  Coles^  31  L.  J.,  £x.  151.) 

Dbamatic  Coptbiqht. — Plaintiff,  the  author  of  a  drama,  published  a  novel 
founded  thereon,  contakiing  in  substance  the  Same  incidents,  characters,  and 
language.  Defendant's  son  dramatized  the  novel ;  and,  in  so  doing,  took  many 
of  the  chanustera  and  incidents,  and  much  of  the  language  of  the  novel,  and, 
consequently,  much  which  was  tlie  4»me  as  in  plaintiff's  drama,  but  without 
having  seen  or  in  any  way  known  of  plaintiff's  drama ;  and  deJPendant  then 
r^resented  vrhat  his  son  had  so  dramatized  at  his  theatre.  Such  representation 
hdd  an  infringement  of  }>]aintiff's  stage  copyright  in  his  drama,  as  defendant's 
son  was  not  the  author  in  respect  <^  such  parts  of  his  drama  copied  from  the 
novd  which  were  the  same  as  the  corresponding  parts  of  plaintiff's  drama. 
Quare — Whether  a  publication  1^  defendant's  son  of  his  drama  would  have 
l)een  an  infringement  of  plaintiff's  book  copyright  in  his  novel  or  drama. 
Erie,  C.  J. :  The  fallacy  lies  in  the  allegation  that  the  defendant's  son  is  the 
author  of  his  drama,  ^  It  is  Never  Too  Late  to  Mend^^  which  is  true  in  one  sense 
and  untrue  in  anoUier.  He  is  the  author  of  parts  of  it ;  and,  in  respect  of  pub- 
li^&hing  or  representing  them,  he  infringes  no  right  of  others,  and  might  sue  any 
other  that  infringed  his  right.  But  in  respect  of  the  parts  copied  from  the 
plaintiff,  if  he  was  sued  for. publishing  and  infringing  toe  book  copyright,  he 
might  perhapa  be  excused  under  some  of  the  rules  relating  to  literary  property, 
and  to  the  power  of  abridging  or  taking  extracts  therefrom,  or  the  l&e ;  but  he 
could  not  justify  on  the  ground  that  he  was  the  author ;  and  if,  as  here,  he  is 
sued  for  representing  those  parte,  and  so  infringing  the  stage  copyright,  he  can- 
not justify  aa  the  author,  and  that  alone  is  the  ground  which  is  now  to  be  dis- 
posed of. — {Eeade  v.  Conquest^  31  L.  J.,  C.^P.  153*)  | 

PfiiNCiPAL  AND  Agent. — A.  F.,  a  broker  in  London,  having  some  rum  for 
sale,  made  a  contract  with  L.,  and  gave  him  a  sale-note  in  these  terms : — '•  Mr 
L.,  London,  Jan.  15,  1861. — ^I  have  this  day  bought  in  my  own  name,  for  your 
account  of  A.  K.  T.,  259  ptmcheons  of  Cuba  rum,  sold  at  Is.  dd.  per  gallon. 
Landing  charges  56.  per  .puncheon,  to  be.  paid  by  the  buyer;  landing  gauge ; 
prompt  23d  A&ch ;  brokerage,  ^.percent. ;  money  on  delivery,  or  L.5  per  cent. ; 
1  am  your  obedient  servant,  A.  F.,  broker.'  A  portion  of  the  price  of  the  rum 
waa  afterwards  paid  to  A.  K.  T.,  and  received  by  him.  -It  was  held,  that  A.  F. 
could  not  T^'^'^tain  an  action  for  goods  sold  and  delivered  against  L.  for  the 
reaidoe  of  the  price  of  the  rum,  but  that  the  action  should  beb  rought  by  A.  K.  T., 


336  ENC^lilSH  CASES. 

the  principal.  And,  farther,  that  evidence  was  hot  adiniflsible  to  show  that 
A.  F.  and  L.,  at  the  time  of  the  bargain,  had  agreed  by  wotd  of  month  that  a 
deduction  of  two  months*  warehouse  rent  should  be  made  from  the  price  of  the 
rum,  and  that  the  custom  of  the  trade  as  to  allowing  only  one  month's  ware- 
house rent  should  not  attach.  Blackburn,  J. :  Had  there  been  no  written  record 
of  the<:ontract  in  this  case,  I  incline  to  think,  though  it  is  not  necessary  to  de* 
cide  it,  that  the  form  of  the  invoice  would  have  been  evidence  for  the  jury,  on 
which  they  would  have  been  justified  in  finding  that  the  contract  really  was 
made  with  Fawkes,  the  plaintiff,  in  his  own  name,  and  as  contracting  party, 
though  he  was  known  to  be  an  agent ;  and  if  that  had  been  so,  I  see  nothiDg  in 
the  subsequent  interference  of  the  principals  that  would  have  prevented  the 
plaintiff  from  suing  in  his  own  name.  But  the  sale-note  must,  upon  the  eri- 
denoe,  be  taken  to  have  been  rendered  for  the  express  purpose  of  being  the 
record  of  the  contract ;  and  therefore  the  question,  what  the  contract  really 
was,  must  depend  entirely  upon  its  construction,  which  is  not  a  question  for 
the  jury. — (Fawkes  v.  Lamb,  81  L.  J.,  Q.  B.  98/) 

Bottomry  BoND.-^Where  it  appeared  that  at  a  foreign  jwrt,  at  which  the 
master  had  taken  iu  necessary  supplies,  the  owner  of  the  vessel  had  a  recognised 
a^nt  within  the  possible  and  probable  knowledge  of  the  person  making  the 
advance,  the  Court  held  that  the  bottomry  bond  given  for  such  advance  was 
void.  In  all  disputed  cases  of  bottomry  bonds  the  Court  expects  that,  where  it 
is  practicable,  the  master  will  by  his  affidavit  show  affirmatively  the  good  faith 
of  his  own  transaction  and  the  circumstances  relating  to  it.  Dr  Luahingtou  : 
The  general  rule  is  this, — that,  in  order  to  enable  a  mercantile  bouse  to  advance 
money  or  furnish  requisite  supplies,  there  should  exist  an  inabilitv  on  the  part 
of  the  master  either  to  obtain  those  supplies  on  his  own  personal  credit  or  on 
that  of  the  owner  of  the  ship.  Now  that,  as  a  general  principle,  is  undoubtedly 
true ;  but  it  may  admit  of  this  qualification,  t^t  if  the  merchant  who  furnishes 
those  supplies,  and  at  the  same  time  takes  a  bottcnnry  bond,  is  in  a  state  of  in- 
vincible ignorance  as  to  the  existence  of  an  agent  in  the  s^ne  town,  the  bond 
will  be  good ;  but  we  must  recollect  that  invincible  ignorance  means  that  igno« 
ranee  which  it  is  not  in  the  power  of  the  mtteh^t  to  overcome  by  taking 
requisite  means  to  obtain  information  on  that  subject. — (The  FaUhful,  31 L.  J.} 
Pr,  and  Adm.  81.) 

Collision. — ^The  owners  of  cargo  on  board  a  vessel  proceeded  against  are 
liable  only  for  the  net  freight,  for  which  they  would  be  liable  to  the  shipowner. 
Costs  of  payment  of  freight  into  Court  by  owners  of  cargo  may  be  deducted 
rom  the  amount  paid.  So  also  may  expenses  incurred  by  non-fulfilment  and 
payments  stipulated  by  charter-party  to  be  paid  to  the  owners  of  freight  as 
conmiission. — (The  Leo,  31  L.  -J.,  Pr.  M.  and  Adm.  78.) 

Contract. — A  legal  contract  may  be  made  with  a  fluctuating  body,  such  as 
a  volunteer  rifle  corps,  to  supply  certain  of  its  members  with  uniforms,  under 
which  each  individual  member  of  the  corps  will  be  liable  for  the  price  of  all  the 
uniforms.  And  where  plaintiff,  a  tailor,  supplied  uniforms  to  certain  members 
of  the  C.  Rifle  Corps,  and  brought  an  action  against  one  of  the  members  for 
the  price,  entries  in  the  plaintiff's  book  (made  evidence  by  the  defendant) 
headed  *  Dr.,  C.  Rifle  Corps,'  is  some  evidence  from  which  a  jury  may  be  justi- 
fied in  finding  that  the  contract  was  made  with  liie  C.  Rifle  CorpB.-~(Crotf  v. 
WiUiams,  31  L.  J.,  Ex.  145.) 

PaoTEcnoN  Order. — ^Where  a  married  woman  obtained  a  protection  order 
under  20  &  21  Vict.,  c.  85,  and  died  intestate,  leaving  children  who  were 
minors,  and  her  husband  her  surviving,  the  Court,  in  the  Ufetime  of  the  father, 
who  was  abroad,  granted  administration,  for  the  use  and  benefit  of  the  children, 
to  their  uncle,  who  had  been  duly  elected  by  them  as  their  guardian  for  that 
purpose.— (/fi  the  goods  of  Weir  (wife  of  Peter  Wwr),  deceaeed^  31  L.  J.,  Pr.  88.) 
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BUSINESS  IN  THE  COURT  OF  SESSION. 

From  time  to  time  we  have  adverted  to  the  subject  of  improving 
the  forms  of  process  and  mode  of  procedure  in  the  Court  of  Session ; 
and  although  the  meagre  remedy  applied  hy  the  Legislature  five 
years  ago  has  in  some  measure  cleared  arrears,  the  fact  remains  that 
the  ordinary  business  is  retarded  by  obstacles  to  an  extent  that  is 
unprecedented  in  any  other  court  in  the  kingdom.    It  seems  almost 
Tain  to  hope  for  any  adequate  measure  fix>m  the  Legislature, — 
after  all  that  has  been  said  on  the  subject,  and  especially  after  the 
mockety  perpetrated  by  it,  in  the  shape  of  a  remedy,  in  1857. 
Still,  let  us  inquire  what  is  the  easiest  remedy  for  the  evils  that  are 
oomplaiiied  of,  and  how  far,  and  in  what  way,  the  present  system 
is  capable  of  improvement  at  the  hands  of  those  who  are  engaged 
in  its  administration.    The  cases  before  the  Court  of  Session  had, 
antil  lately,  been  increasing  for  many  years ;  the  general  litigation 
of  the  country  is  still  increasing ;  and  yet  we  had  the  startling 
announcement  in  the  Bolls,  one  day  lately,  of  there  being  ^  No 
Bills'  in  either  Division.    Let  us  look  at  the  matter  fairly.    There 
is  a  vastly  increased  commerce  and  population,  giving  rise  to  an  in- 
crease of  transactions  and  questions,  mercantile  and  social,  and  yet 
the  business  of  the  Supreme  Court  is  diminishing.    This  is  the 
£ict;  how  is  it  to  be  accounted  for?    It  cannot  be  that  the  publio 
no  longer  wish  a  Court  of  Review,  or  that  there  is  less  confidence 
in  the  wisdom  and  integrity  of  the  judges  who  occupy  the  Bench 
of  the  present  day  than  was  reposed  in  their  predecessors.    Nothing 
of  the  kind.    The  public,  or  those  of  it  who  may  be  blessed  at  any 
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time  with  a  litigation^  regret  that  the  Sapieme  Court  of  Keview, 
bj  its  cambnms  mode  of  process,  its  harassing  delays,  is  yirtnaUy 
placed  beyond  their  reach.  They  are  disappointed  that  they  cannot 
obtain  within  a  reasonable  time,  and  without  unnecessary  expense, 
the  judgment  of  the  distinguished  lawyers  who  now  adorn  its 
bench.  The  dissatisfaction  that  prevails  relates  to  imperfections 
of  administration  ;  and  it  is  idle  to  talk  of  any  other  reason  for  the 
present  state  of  the  Bolls  of  Court. 

It  was  only  the  other  day  that  Lord  Kinloch  called  over  the  whole 
of  his  debate  roll,  and  could  not  get  one  of  his  cases  proceeded  with ; 
and  it  is  no  unusual  thing  for  the  Lord  Ordinary  to  wait  a  quarter 
or  half  an  hour  between  debates.  His  Lordship  very  properly  took 
occasion,  in  rather  strong  terms,  to  condemn  such  a  state  of  matters. 
The  counsel  in  the  cases,  on  one  side  or  other,  were,  we  presume, 
engaged  elsewhere.  Here  is  one  source  of  delay  which  has  the 
effect  of  continuing  the  same  causes  on  the  Soil  from  week  to  week, 
and  sometimes  over  a  whole  vacation.  We  shall  deal  with  it  by 
and  by. 

But  the  great  cause  of  delay  arises  in  preparing  the  record,  and 
in  bringing  the  case  to  an  issue.  In  this  we  even  find  the  statute 
set  at  defiance.  There  is  a  kind  of  etiquette  which  has  crept  into 
practice  among  the  agents,  that,  whenever  asked  for  a  prorogation 
or  other  indulgence,  they  must  grant  it,  under  a  tacit  menace  ot 
being  exposed  for  ^  sharp  practice,'  and  of  the  same  being  meted  out 
in  return.  This  is  carried  so  £Eir,  that,  without  any  good  cause 
shown,  they  are  obliged  to  comply,  although  it  is  obviously  to  the 
prejudice  of  their  clients'  interests.  It  would  be  wrpng  to  condemn 
the  motives  for  such  conciliatory  and  obliging  treatment  among 
that  branch  of  the  profession,  but  they  ought  to  be  relieved  of  the 
difficulty,  if  not  by  counsel  *(who  ^  knows  no  one  in  the  cause  but 
his  own  client'),  certainly  by  the  Court.  If  it  is  a  defender,  he 
gets  a  prorogation  or  two  for  lodging  his  defences.  The  pursuer, 
as  a  matter  of  right,  demands  prorogations  for  his  revised  paper,  and 
the  defender  again  for  his  revised  defences.  The  case  is  put  out 
(first  enrolment)  to  close  the  reoord,  and,  as  a  matter  of  course,  it  is 
adjourned  for  eight  days  or  longer,  without  inquiry  whether  that  be 
necessary  or  not.  When  it  appears  on  the  second  enrolment,  one 
c^  the  parties  wishes  another  adjournment,  which  the  Lord  Ordinary 
says  he  has  no  power  to  grant ;  but  he  will  either /d?  a  day  to  close^ 
or  drop  it  altogether  from  the  roll.    K  the  latter  course  is^foUowed, 
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the  probability  is  that  it  is  not  enrolled  again  for  a  week  or  two* 
Next  comes  the  adjustment  of  issues.  Snppose  thej  are  lodged, 
and  the  parties  are  appointed  to  be  heard  on  the  first  enrolment ; — 
on  this  occasion  there  is  scarcely  ever  anything  done  beyond  holding 
it  as  the  first  meeting.  And  that  means  nothing,  because  the  same 
thing  takes  place  as  at  closing  the  record ;  and  after  all  this  waste 
of  time,  the  matter  ends  by  the  Lord  Ordinary  simply  reporting  the 
issues  to  the  Inner  House.  There,  again,  more  time  may  be  gained 
before  the  issue  is  adjusted,  however  simple  the  questions  may  be, 
or  however  settled  the  form. 

Thus  may  a  good  part  of  a  session  be  frittered  away, — and  we  are 
supposing  a  case  where  both  parties  may  be  anxious  to  proceed.  In 
the  two  instances  noticed,  the  first  attendance  before  the  Ordinary 
goes  for  nothing,  and  so  the  intentions  of  the  Legislature  are  entirely 
set  aside, — the  two  diets  provided  being  intended  to  be  peremptory. 

How  is  all  this  to  be  explained  T  In  the  same  way  as  the  obstruct 
tions  in  the  debate  roll ;  simply  from  the  fact  that  almost  the  whole 
of  the  business  in  the  Outer  House  is  in  the  hands  of  a  very  limited 
number  of  counsel.  The  same  men  are  employed  to  act  either  as 
junior  or  senior,  as  the  agent  may  have  a  fancy*  It  is  impossible 
that  these  gentlemen  can  attend  to  and  do  justice  to  every  case. 
Nor  can  they  be  expected  to  devote  so  much  time  and  attention  in 
chambers  to  the  preparation  of  records  as  those  who  are  really  junior 
members  of  the  bar,  and  whose  little  practice,  it  may  be,  is  con- 
fined to  that  department.  It  is,  moreover,  beyond  their  power  to 
attend  at' three  or  four  bars  at  the  same  time,  as  leading  counsel 
are  required  to  do  every  day,  not  to  speak  of  the  preference  of  the 
Inner  House.  Yet  agents  persist  in  heaping  upon  half-a-dozen,  or 
at  most  a  dozen,  of  the  best  men  at  the  bar,  the  whole  business  of 
the  Court,  whether  that  business  be  junior  or  senior  practice.  Each 
little  delay  that  occurs  is  not  much ;  but  when  additional  time  is 
required  for  every  step  that  is  taken  on  either  side,  no  wonder  that 
it  should  give  rise  to  dissatisfaction  in  the  mind  of  the  client  at  last, 
who  will  rather  close  with  his  opponent  at  a  sacrifice  than  submit  to 
indefinite  litigation. 

So  long  as  this  system  continues,  parties  are  forced  to  make 
miserable  terms  of  compromise.  One  in  point  occurs  to  the  writer 
now.  It  was  an  advocation  fix)m  the  Sheriff  Court,  and  the  re- 
spondent had  the  judgments  of  both  Sheriffs  in  his  favour  for  L.300. 
A  good  deal  of  most  unnecessary  delay  took  place  in  preliminaries, 
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and  then  there  was  the  certainty  of  the  long  vacation  intervening, 
besides  the  likelihood  of  an  appeal  to  the  Inner  House.  An  ofibrof 
L.200  in  these  circumstances  was  readily  accepted  by  the  respon- 
dent,  and  no  one  could  say  the  party  did  wrong,  even  although  he 
had  been  absolutely  certain  of  gaining  his  cause.  There  are  so 
many  contingencies, — his  antagonist  might  become  bankrupt  or  ab- 
scond ;  and  unless  it  were  for  the  silly  ambition  of  being  able  to  say 
he  had  gained  a  victory,  there  was  wisdom  in  the  course  he  followed. 

There  is  an  expediency  in  a  distinct  line  of  demarcation  being 
fixed  between  senior  and  junior  practice,  or  rather  between  senior 
and  junior  counsel,  and  none  can  do  that  better  than  the  agents 
themselves.  It  is  for  the  interests  of  the  public  that  it  should  be 
done,  as  well  as  imperative  for  the  benefit  of  the  profession.  If, 
indeed,  the  business  of  the  Court  were  entirely  in  the  hands  of  a 
dozen  agents,  the  anomaly  we  have  pointed  out  might  be  understood; 
but  it  is  not  so,  and  we  must  try  and  find  a  solution  somewhere  else. 
May  we  venture  a  guess?  The  country  correspondent  has  veiy 
generally  a  voice  in  the  selection  of  counsel  now,  and  it  is  feared 
that  he  names  at  random  those  who  appear  roost  frequently  in  the 
newspaper  reports  of  cases.  The  peculiar  qualification  of  certain 
counsel  for  one  class  of  cases  more  than  another,  is  quite  disregarded 
by  the  correspondent ;  the  importance  to  his  client  of  having  his 
pleadings  accurately  and  carefully  prepared  is  blinked ;  and  a  selec- 
tion is  made  which  is  unexceptionable  but  for  one  thing,  and  that  is, 
that  the  favourite  counsel  is  fully  engaged  already.  How  gratify- 
ing, however,  it  is  to  the  client,  to  know  that  he  has  got  so-and-so's 
services ;  and  he  imagines  his  case  more  than  half  gained  by  the 
circumstance  I  The  same  idea  prevails  with  the  party  opposed; 
and  the  result  is,  a  protracted  litigation,  accompanied  with  all  its 
anxieties  and  annoyances;  the  parties  wondering  all  the  while  what 
is  the  cause  of  delay  from  time  to  time,  and  at  last  throwing  up  the 
whole  affair  in  disgust. 

While  we  speak  of  the  matter  here  as  a  public  question,  its  im- 
portance to  the  profession  must  not  be  lost  sight  of.  If  the  agents 
just  consider  what  must  inevitably  ensue  on  this  course  being  con- 
tinued— that  it  will  prove  ruinous  to  themselves — we  have  little 
doubt  they  will  immediately  begin  to  apply  the  remedy.  Neither 
are  the  interests  of  the  junior  bar  to  be  overlooked.  It  is  sorely 
right  that  they  should  know  and  feel  that  a  sphere  of  duty  is  left 
open  to  them  in  the  profession,  which  is  naturally  the  preparation  of 
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written  pleadinf(8.  Nay,  have  they  not  just  cause  for  complunt  if 
no  change  takes  place  T  Probably  it  was  under  a  similar  state  of 
things  that  Francis  Homer,  then  a  young  Briefless^  pacing  the  Par- 
liament House,  with  feelings  which  he  himself  best  describes,  penned 
the  following  passage  in  his  diary  (1801) :  ^  Though  I  become  daily 
more  attached  to  the  law  as  a  study,  I  become  daily  more  averse  to 
the  practice  of  the  Scots  Court.  There  are  certain  circumstances 
positively  disagreeable,  both  in  the  manner  in  which  business  b  con- 
ducted, and  in  the  manner  in  which  success  is  attained ;  and  these 
disadvantages  are  rendered  the  less  tolerable  after  comparison  with 
the  Courts  of  the  South.' 

The  present  Lord  Advocate  some  years  ago  attempted  to  mark  a 
distinction  between  the  senior  and  junior  bar,  by  introducing  into 
the  Faculty  patents  of  precedence,  to  be  conferred  by  the  Crown  in 
the  same  way  as  the  letters  of  pre-audience  which  prevail  at  the  Irish 
bar.  These  honorary  distinctions  have  been  found  to  work  well 
both  in  England  and  Ireland ;  and,  were  the  system  introduced  here, 
there  does  not  appear  any  good  reason  why  it  should  not  be  equally 
successful.  The  profession  could  then  come  to  some  distinct  under- 
standing, not  only  of  the  nature  of  the  duties  and  kind  of  business 
to  be  undertaken  by  senior  or  leading  counsel,  but  also  who  were 
the  members  of  the  bar  who  held  themselves  out  for  that  practice. 
The  Facultyi  at  the  time  referred  to,  rejected  the  suggestion,  as 
likely  to  lead  to  anomalies  and  invidious  distinctions.  In  justice  to 
the  gendemen  who  are  rising  into  senior  practice,  let  us  add,  that 
the  greater  number  of  them  supported  the  project,  and  that  the  op- 
position came  chiefly  from  retired  members  of  the  profession,  who 
had  nothing  to  gain  or  lose  by  the  change,  but  in  whose  minds  a 
passion  for  republican  equality  seems  to  have  operated  as  a  para- 
mount consideration.  While  we  have  no  desire  to  enter  on  a  dis- 
cussion of  the  merits  of  the  system,  we  are  persuaded  that  it  might 
have  done  much  to  have  remedied  the  evil  complained  of. 

Other  proposals  will  probably  meet  with  as  little  favour  from  the 
bar.  There  is  one,  the  justice  of  which  ought  to  recommend  it, — to 
institute  a  rule  that  the  members  shall  confine  their  practice  to  par* 
ticular  Outer  House  bars.  This  would  be  beneficial  to  the  litigant, 
at  least  to  this  extent,  that  he  would  be  certain  to  secure  the  ser- 
vices of  his  counsel  when  his  case  was  called.  And  this  is  just  as 
it  should  be.  Why  should  certain  members  of  the  bar  be  required 
to  undertake  several  causes  which  are  sure  to  go  on  before  different 
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Lords  Ordinary  at  the  same  time  ?  Why  should  other  parties  who 
have  equal  claims  on  the  time  of  the  Court  have  their  cases  hmig 
up  and  protracted  by  the  non-att^idance  of  counsel  ?  Is  it  proper 
that  the  other  judges,  and  the  agents  in  other  suits,  should  be  obliged 
to  wait  the  convenience  of  particular  counsel  ?  If  these  questions 
are  answered  in  the  negative,  as  they  must  be,  the  remedy  must 
either  lie  with  the  Legislature  or  the  Bench.  In  England,  counsel 
have  to  confine  themselves  to  particular  courts.  We  do  not  allude 
to  the  well-known  rule  that  counsel  cannot  practise  both  in  the 
courts  of  law  and  equity,  but  to  the  practice  which  originated  with 
counsel  themselves,  and  is  maintained  solely  by  their  consent,  and  by 
which  the  leading  members  of  the  profession,  whether  silks  or  stuffs, 
confine  themselves  to  one  court  in  their  own  department.  At  the 
Common  Law  bar,  the  same  men  who  practise  as  leaders  in  any 
one  of  the  three  divisions — Common  Pleas,  Exchequer,  or  Queen's 
Bench— -do  not  practise  in  the  other  two;  and  in  Lincoln's  Lm 
the  rule  is,  that  leading  counsel  must  confine  themselves  to  one 
aourt  of  first  inatancey  that  is,  to  either  of  the  Vice-Chancellors  or  to 
the  Rolls  Court,  in  addition  to  the  various  appellate  courts.  The 
effect  of  this  regulation  is  the  same  as  if  leading  counsel  here  were 
confined  to  one  Outer  House  bar  in  addition  to  the  practice  of  the 
Divisions. 

But  as  any  such  regulation  would  require  the  intervention  of  the 
bar,  which  is  not  likely  to  be  favourable,  the  responsibility  most  be 
transferred  to  the  bench.  It  naturally  rests  there.  The  judges  have 
no  interests  to  consult,  no  favour  to  show.  It  is  for  them  to  regulate 
the  business,  and  surely  there  is  nothing  to  prevent  them  adopting 
some  strict  rule,  whereby  all  unnecessary  delays  may  be  avoided.  For 
example,  if  each  of  the  Lords  Ordinary,  instead  of  putting  out,  say 
twelve  debates  for  the  week,  put  out  two  or  three  for  each  day,  on  the 
understanding  that  they  must  be  proceeded  with  on  each  particular 
day.  Failing  the  attendance  of  counsel  on  one  side,  unless  necessarily 
absent  in  the  Inner  House,  judgment  ought  to  be  given,  or  iiie 
case  should  be  advised  ea  parte ;  and  if  both  counsel  were  absent, 
then  let  the  case  be  dropped  from  the  roll.  This  is  the  rule  in  ibe 
Vice-Chancellors'  Courts  as  well  as  in  the  Courts  of  Appeal  in 
Chancery ;  it  is  virtually  the  rule  in  the  Inner  House,  and  why 
should  a  difference  be  made  in  the  procedure  in  the  Outer?  Tbis 
plan  has  much  to  commend  it.  It  is  simple,  and  requires  no  te^s- 
lative  enactment.    Its  adoption  by  the  judges  would  force  the  Ie<id- 
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ing  counsel  to  come  to  some  arrangement  for  the  better  division  of 
practice,  and  thus  secure  to  the  client  his  right  of  having  his  case 
heard  continuously  and  in  its  proper  order. 

Another  plan  having  many  advantages,  with  the  same  end  in 
view,  was  recommended  in  1857  by  the  Society  of  Solicitors  before 
the  Supreme  Court,  whose  suggestion  in  a  matter  like  this  deserves 
the  greatest  respect.     It  was  to  this  effect,  that  motions  should  be 
made  only  on  two  days  a-week,  and  the  other  days  occupied  with 
debates.    Both  plans  would  lead  vecy  much  to  the  same  result ; 
both  would  facilitate  the  disposal  of  cases.     The  two  days  a-week 
would  be  quite  sufficient  for  the  purpose  of  disposing  of  motions  in 
the  preparation  of  the  record,  and  it  is  in  that  the  evil  of  delay 
chiefly  exists.    Then,  on  the  other  hand,  this  recommendation  of 
the  Solicitors  had  this  further  trait  in  its  favour,  that  the  Lords 
Ordinary  would  have  two  clear  days  each  week  for  the  hearing  of 
debates.     These  would  proceed  without  the   same  probability  of 
interruption,  which  at  present  is  sure  to  occur — interruption  which 
must  be  as  annoying  to  the  judge  as  it  is  to  the  counsel.    The  argu- 
ment has  often  to  be  recapitulated  at  the  next  calling,  and  the  pre- 
vious hearing  almost  goes  for  nothing.    Now,  since  there  is  no 
written  argument,  it  is  essential,  in  order  that  justice  may  be  done 
to  a  cause,  that  there  should  be  a  full  and  patient  hearing ;  and  it  is 
plain  that  that  is  only  to  be  accomplished  by  certain  free  days  being 
set  apart  for  debate.    And  if  that  were  done,  it  should  be  a  rule 
that  counsel  engaged  in  any  debate  could  not  leave  the  bar  till  he 
had  concluded,  unless  he  was  called  to  the  Inner  House. 

These  changes  are  not  of  a  radical  nature,  and  could  be  carried 
out  withont  legislative  enactment.  But  there  is  still  a  strong  feeling 
in  £ivour  of  a  more  sweeping  alteration.  When  the  proposal  for  a 
Third  Division  was  agitated  a  few  years  ago,  it  met  with  a  very  con* 
siderable  share  of  support,  not  only  in  the  profession,  but  from  the 
public  generally.  It  would  certainly  be  better  that  it  should  be 
adopted^  than  that  business  in  the  Outer  House  should  be  conducted 
as  heretofbre.  Looking  at  the  matter  practically,  the  objections 
that  were  stated  to  the  formation  of  a  new  Division  do  not  seem  to 
be  insuperable,  while,  on  the  other  hand,  the  necessity  for  a  change 
is  stronger  than  ever.  As  regards  expense,  it  is  to  be  observed,  that 
as  the  pleadings,  and  in  many  cases  the  productions  also,  are  now 
printed  as  soon  as  the  record  is  closed,  a  debate  could  be  brought  at 
once  before  one  of  the  Divisions  at  the  same  expense  as  before  an  Or* 
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dinaiy.  There  is  now  a  very  general  feeling  in  &vonr  of  an  appeal 
direct  to  the  Inner  Honse,  in  cases  where  there  has  been  a  proof  in 
the  Sheriff  Court.  This  is  done  now,  we  should  say,  in  more  than 
two-thirds  of  advocation  cases.  And  it  is  very  right,  because  what 
suitor  will  say  that  he  will  be  content  with  the  judgment  of  the 
Lord  Ordinary,  and  acquiesce  in  it  t  But,  in  truth,  in  most  in- 
stances, it  is  a  great  waste  of  time  and  money  to  carry  through  a 
case  before  the  Ordinary,  if  it  is  not  the  intention  of  the  parties  to 
acquiesce  in  his  judgment.  In  this,  we  are  far  from  undervaluing 
the  opinion  of  the  Ordinary ;  and  where  the  case  involves  only  a 
pure  question  of  law,  the  preliminary  debate  in  the  Outer  House, 
when  all  the  various  points  and  phases  can  be  brought  out  in  argu- 
ment, followed  by  an  interlocutor  and  note,  presenting  the  case  in 
a  clear  light,  is  of  the  greatest  value  in  preparing  the  case  for  the 
Inner  House,  besides  affording  an  opportunity  for  the  correction  of 
errors  without  going  to  the  House  of  Lords.  But  in  advocations, 
consistorial  causes,  or  questions  mainly  depending  on  facts,  where 
judgment  must  be  given  on  a  long  proof  taken  before  a  commis- 
sioner, where,  in  fact,  the  Court  sits  more  as  a  jury  than  as  judges, 
what  is  the  substantial  benefit  to  be  gained  by  the  decision  of  the 
Ordinary  f  We  need  not  go  far  for  an  illustration  of  this.  Almost 
daily,  during  the  last  three  weeks,  has  the  able  and  elaborate  de- 
bate in  Langworth  or  Yelverton  v.  Yelverton  been  going  on  before 
Lord  Ardmillan  on  a  voluminous  proof.  To  lessen  the  ruinous 
waste  of  the  public  time,  Lord  Ardmillan  has  cheerfully  given  up 
to  this  and  other  consistorial  cases  a  large  share  of  the  time  to 
which  he  is  entitled  for  the  preparation  of  his  judgments  and  neces- 
sary rest ;  an  example  which  we  hope  to  see  imitated  in  other  quar- 
ters when  the  duties  of  the  judge  demand  the  sacrifice.  In  due 
time  we  shall  have  a  learned  judgment  from  the  judge  who  has 
heard  the  evidence,  and  is  therefore  best  qualified  to  decide  on  its 
import.  But  the  facts  and  circumstances  must  be  as  fully  detailed 
and  discussed  again  in  the  Inner  House,  as  if  no  judgment  had 
been  given  in  the  Outer.  Would  it  not  be  expedient  to  bring  such 
cases  at  once  before  a  Division,  or  else  to  make  the  Ordinary's 
judgment  final,  subject  to  exceptions  on  reserved  points  f  Of  course, 
if  it  were  competent  to  either  party  to  choose  judgment  in  the 
Inner  House  directly,  a  Third  Division  would  become  absolutely 
necessary,  as  two  divisions  would  be  quite  inadequate  to  overtake 
the  business. 
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Whether  a  Third  Division  is  formed  or  not,  the  Inner  House  is 
capable  of  improvement  in  the  conduct  of  business,  in  one  respect 
at  least ;  and  the  sooner  that  is  effected  the  better.  We  refer  to 
the  absmrditj  of  eight  judges  sitting  sometimes  for  one  hour,  at 
other  times  for  two  hours,  to  hear  and  dispose  of  the  most  simple 
fro  forma  business*  The  single  bills,  on  an  average,  occupy  one 
hoar  each  day,  which  makes  a  loss  of  one  sederunt-day  each  week 
in  both  Divisions.  Why  should  this  continue  t  Is  it  not  ludicrous 
to  see  four  judges  sitting  for  about  two  hours  to  determine,  as  oc- 
curred recently,  whether  a  person  should  get  a  remit  to  the  reporters 
on  probabilia  causa  ? — and  that  is  as  knotty  a  point  as  arises  in  these 
pro  forma  matters, — or,  perhaps,  still  more  to  see  four  judges  sitting 
while  the  President  determines  whether  the  cases  in  the  single  bills 
are  to  be  sent  to  the  Summar  Boll  or  the  Short  Roll  ?  The  proposal 
that  the  junior  judge  of  each  Division  should  sit  an  hour  earlier,  and 
dispose  of  all  that  kind  of  work,  was  made  long  ago ;  and  if  he  did, 
the  debates  in  the  Short  EoU  would  be  greatly  accelerated.  The 
transference  of  the  summary  petitions  from  the  Inner  House  to  the 
Janior  Lord  Ordinary  has  not  been  attended  with  any  evil  conse- 
quences. On  the  contrary,  although  that  was  a  much  more  important 
alteration  than  the  one  proposed,  it  has  been  carried  out  with  the 
utmost  success.  The  ministerial  business  arising  out  of  the  nobile 
officium  of  the  Court,  including  the  business  under  the  statutes  relative 
to  entails,  and  the  appointment,  exoneration,  and  discharge  of  factors, 
is  as  efficiently  managed  by  the  Junior  Lord  Ordinary  as  it  used  to 
be  in  the  Inner  House.  And  how  much  time  is  saved  in  consequence 
of  the  change  I  We  have  no  doubt  that  the  same  result  would 
follow  the  change  now  proposed ;  so  that  the  judges  would  be  enabled 
to  proceed  with  debates  continuously,  and  counsel  would  be  compelled 
to  come  thoroughly  prepared,  instead  of  stumbling  through  a  case 
by  reading  from  the  printed  papers,  and  commenting  on  the  pas- 
sages, in  the  loose  and  inconsecutive  style  which  is  now  in  vogue. 

We  cannot  close  without  entering  our  protest  once  more  against 
the  unnecessary  length  of  the  approaching  vacation.  But  if  it  is  to 
be  continued  at  its  present  length,  we  again  suggest  that  the  box- 
days  be  increased ;  and  that  on  these  days  one  judge  should  hold  a 
Court,  for  the  purpose  of  hearing  incidental  motions  and  making  up 
records.  As  it  is,  the  vacation  is  a  total  waste  of  time,  and  the  liti- 
gant whose  object  is  delay  can  obtain  it  without  inconvenience  or. 
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expense.  The  box-days  are  of  no  use  without  a  jadge  holding  a 
Court  Few  of  the  papers  due  on  these  days  are  lodged ;  and  there 
being  no  Court,  there  is  np  compulsitor.  We  may  revert  to  this 
subject  hereafter,  but  throw  out  these  suggestions  in  the  hope  that 
the  profession  will  insist  on  greater  &cilities  being  given  for  the 
despatch  of  business. 

We  shall  not  pursue  this  subject  furtiher  at  present.  In  the  course 
of  the  remarks  that  have  been  made,  it  is  plain  that  something  re- 
quires to  be  done  to  improve  the  conduct  of  business ;  and  suggestions 
have  been  thrown  out  as  to  the  easiest  remedies  that  can  be  applied, 
— such  as  are  within  the  reach  of  the  agents,  the  counsel,  and  the 
bench.  The  subject  cannot  be  too  often  brought  before  the  pro- 
fession and  the  public,  so  long  as  the  system  is  fraught  with  such 
evils  as  exist.  We  shall  take  an  early  opportunity  of  directing  the 
attention  of  the  profession  to  the  defects  of  our  system  of  written 
pleading,  which  are  intimately  connected  with  the  evil  of  delay 
already  adverted  to. 
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Among  the  contributions  to  professional  literature  which  may  be 
expected  in  the  ensuing  winter  season,  there  is  one  to  which  we  are 
anxious  to  give  all  the  prominence  which  its  importance  may  justly 
demand.  We  refer  to  a  proposal,  which  we  understand  has  been 
fevourably  entertained  by  a  leading  publishing  firm,  to  undertake  a 
series  of  Reports  of  Outer  House  Decisions.  This  has  long  been  a 
desideratum  with  the  profession ;  and  we  trust,  if  the  work  is  carried 
out  as  it  ought  to  be,  that  it  will  receive  their  support,  which  ia 
essential  to  success. 

No  greater  obstacle  to  the  development  of  a  consistent  and  well- 
proportioned  system  of  jurisprudence  can  exist  than  that  of  defec- 
tive reporting ;  and  however  excellent  the  existing  reports  may  be, 
they  must,  if  they  are  ineompleiey  inevitably  fail  to  accomplish  the 
object  in  view,  which  is,  to  preserve  for  future  reference  a  record  of 
all  the  law  that  is  actually  laid  down  and  declared  by  the  Superior 
Courts.  The  existing  series  of  reports  give  only  the  decisions  of 
the  Liner  House,  which,  though  in  some  respects  the  most  valuable, 
form  only  a  part  of  the  judicial  determinations  of  the  Court  of 
Sessioni  all.  of  which  are  entitled  to  authority  as  decisioDs  of  a 
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Soperior  Court  Although  it  is  not  easy  to  arrive  at  a  close  approxi- 
mation in  the  absence  of  statistics  on  the  subject,  yet,  from  the 
inquiries  we  have  made,  we  believe  that  the  reportable  cases  decided 
in  the  Outer  House,  and  which  are  not  appealed  to  the  Inner, 
amount  to  about  one-half  of  the  number  of  those  that  are  appealed. 
It  is  a  common  remark,  that  all  decisions  worth  reclaiming  against 
are  appealed ;  but  this  statement  is  not  correct,  if  the  importance 
of  the  questions  are  measured  by  a  legal  standard,  and  not  simply  by 
the  value  of  the  sum  in  dispute.    Every  practitioner  will  be  able  to 
recal  from  his  own  recent  experience  many  instances  of  decisions 
upon  interesting  questions  of  law,  which  were  not  appealed,  either 
because  the  stake  was  too  small,  or  because  a  compromise  was 
effected  subsequent  to  the  Lord  Ordinar/s  dedsion.    Again,  there 
is  a  numerous  class  of  cases  upon  the  construction  of  wills  and 
iettlementSy  where  the  competition  lies  between  relatives  who  do  not 
wish  to  carry  litigation  further  than  is  necessary  for  the  protection 
of  their  trustees,  and  where,  accordingly,  the  Lord  Ordinary's 
interlocutor  is  not  infrequently  acquiesced  in.    It  is  in  this  class 
of  questions  that  the  want  of  a  sufficient  body  of  case-law  upon 
practical  points  has  been  most  severely  felt.    Scarcely  a  week 
passes  without  counsel  being  consulted  on  questions  of  construction 
which  they  know  have  been  the  subject  of  adjudication  in  repeated 
instances;  yet  they  cannot  venture  on  giving  a  decided  opinion, 
because  there  are  no  reports  of  Outer  House  cases. 

In  additioft  to  the  two  main  classes  of  cases,  those  on  contract  and 
the  interpretation  of  deeds,  there  are  several  distinct  departments  of 
jurisprudence,  the  administration  of  which  is  almost  wholly  confined 
to  the  Outer  House,  being  specially  appropriated  to  one  or  more  of 
the  judges  in  that  Division  of  the  Court. 

There  is  the  Teind  Jurisdiction,  the  Exchequer,  the  Bill  Chamber, 
the  Conaistorial  Jurisdiction,  the  Lands  Valuation  Appeal  Court, 
the  New  Appeal  Court  in  Begistration  Cases,  and  last,  but  not 
least,  the  Jurisdiction  of  the  Junior  Lord  Ordinary  in  Petitions. 
In  consequence  of  there  being  no  reports  of  Outer  House  cases,  very 
little  is  known  about  the  practice  in  these  special  departments,  even 
amongst  members  of  the  profession  in  other  respects  well  informed ; 
and  in  almost  every  case  inquiry  has  to  be  made  at  the  clerks  upon 
points  which  ought  long  since  to  have  become  part  of  the  common 
stock  of  professional  information. 

We  know  it  will  be  said  by  many,  that  Outer  House  reports 
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would  be  of  little  value,  because  the  decision  of  a  single  judge  is  not 
authoritative.   If  by  this  is  meant,  that  it  is  not  binding  on  the  judges 
of  the  Inner  House,  the  statement  is  correct ;  but  the  inference  ftom 
it— that  the  reports  would  be  valueless — ^is  wrong.    How  frequently 
do  parties  act  upon  an  opinion  of  counsel  which  may  be  adverse  to 
their  own  views  and  wishes!  and  yet  such  an  opinion  cannot  pretend 
to  the  same  degree  of  authority  which  b  due  to  the  opinion  even  of 
a  single  judge  of  the  Superior  Courts.    Besides,  the  objection  applies 
to  the  decisions  of  the  Inner  House  also.    A  decision  of  one 
Division  is  not  binding  upon  the  other.    The  decision  of  both  may 
be  reversed  by  the  whole  Court,  and  that  again  by  the  House  of 
Lords.    But  the  decision  of  any  of  those  Courts,  although  liable  to 
be  questioned  de  recentiy  does,  if  it  is  received  as  authoritative  by 
the  profession,  and  just  because  it  is  so  received,  become  a  binding 
decision  in  course  of  time.    It  has  frequently  been  remarked  by  the 
judges  of  the  House  of  Lords,  that  a  single  decision  of  the  Court  of 
Session,  which  had  received  the  stamp  of  professional  approval,  was 
sufficient  to  fix  the  law;  and  that  the  Court  of  Appeal  would  not 
go  back  upon  the  merits  of  the  question.    A  well-known  example 
of  this  rule  suggests  itself,  in  the  decision  pronounced  in  1812  in 
Campbell  v.  Edderlin^e  CreditorSy  which  established  the  doctrine  of 
radical  right,  in  trusts  inter  vivos.    No  other  case  on  the  point  oc- 
curred, until  that  of  McMillan  v.  Campbell^  in  1832,  when  Lord 
Gifford  said,  that  if  the  question  had  been  open,  he  would  have 
hesitated  to  affirm  the  doctrine ;  but  he  would  not  disturb  a  decision 
which  had  been  so  long  acquiesced  in,  as  this  would  tend  to  un- 
settle the  law  of  property.    In  England,  where  the  decisions  in  the 
Vice-Chancellor's  and  Rolls  Courts  have  always  been  reported,  such 
decisions,  if  just  in  themselves,  and  more  especially  if  they  have  been 
allowed  to  stand  for  any  considerable  time,  are  treated  by  the  Court 
of  Appeal  as  authoritative  decisions  to  be  followed,  unless  good 
reasons  can  be  adduced  for  reconsidering  the  point  upon  principle. 
In  our  practice,  the  Lord  Ordinary's  note  in  a  case  is  sometimes 
found  to  be  a  better  guide  to  the  principle  of  a  decision  than  the 
reported  speeches  of  the  judges  of  the  Division.    And  we  are 
satisfied,  that  if  the  practice  were  once  introduced  of  reporting 
Outer  House  cases,  in  no  quarter  would  there  be  a  greater  willing- 
ness to  take  advantage  of  the  aid  to  be  derived  from  the  decision  of 
the  judges  of  the  Outer  House,  than  amongst  their  brethren  of  the 
Inner. 
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Bat  whether  binding  on  the  Appellate  Court  or  not,  those  deci- 
sioDs,  if  reported,  would  necessarily  be  received  as  authoritative  by 
the  profession,  until  an  opposite  judgment  were  obtained  from  one  of 
the  Divisions.  It  is  a  very  narrow  view  of  the  purposes  subserved 
by  law  reports,  which  would  judge  of  them  by  their  utility  for  forensic 
purposes.  For  once  that  a  case  is  cited  in  Court  in  support  of  a 
proposition  which  it  tends  to  establish,  it  is  referred  to  a  hundred 
times  out  of  Court,  and  accepted  and  acted  upon  as  an  authority  for 
the  point  actually  decided.  Outer  House  cases,  like  others,  would 
be  of  great  use  to  the  practitioner  as  guides  to  his  judgment,  in 
circumstances  where  a  resort  to  judicial  determination  was  not 
contemplated.  They  would  be  especially  useful  as  data  for  the 
ascertainment  of  rules  of  practice  and  rules  of  interpretation,  which, 
though  important  in  themselves,  do  not  involve  pecuniary  interests 
of  such  magnitude  as  to  necessitate  an  appeal  to  the  Inner  House, 
and  upon  which,  therefore,  very  little  authority  is  to  be  found  in 
the  books. 

It  may  be  said  that  the  result  of  what  we  contemplate  will  be  to 
load  the  books  with  a  mass  of  decisions  upon  questions  of  inferior 
importance.  We  admit-this,  and  see  no  reason  to  regret  it.  Ksuch 
points  were  worth  raising  once,  they  are  worth  preserving,  in  order 
that  they  may  not  be  raised  again,  or  raised  only  under  the  disad- 
vantage of  the  proved  fact,  that  they  have  been  already  raised  and 
determined.  As  the  question  is  a  purely  professional  one,  with 
which  the  public  are  noways  concerned,  it  is  worth  observing  that 
the  profession  are  certain  to  benefit  by  the  better  settlement  of  the 
law.  Experience  has  proved  this  in  innumerable  cases.  It  is  well 
known  to  practising  men,  that  the  decision  of  one  question  generates 
others,  just  as  the  discovery  of  a  principle  in  science  gives  birth 
to  a  host  of  new  problems,  the  existence  of  which  was  previously 
unsuspected.  In  the  present  depressed  condition  of  practice  in  the 
Superior  Courts,  this  is  a  consideration  not  wholly  to  be  disregarded. 

In  every  point  of  view,  therefore,  we  think  the  proposed  publica- 
tion commends  itself  to  the  encouragement  of  the  profession ;  and 
we  tmst  that  nothing  may  occur  to  prevent  the  design  from  being 
successfully  carried  into  effect.  We  earnestly  invite  the  attention 
of  the  profession  to  the  subject,  and  will  gladly  give  publicity  to  any 
suggestions  that  may  be  addressed  to  us,  whether  favourable  or 
adverse. 
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Petition^  A.  B. 

This  was  a  petition  hy  a  bankrapt^  who  was  seqoestrated  in  March 
185tf|  praying  for  his  discharge  under  the  Bankniptcy  Act  of  1856, 
the  sec*  146  of  which  provides  that,  after  the  lapse  of  two  years,  inch 
a  petition  may  be  presented  without  any  consents  of  crediton.  The 
trustee  reported  faTOurably,  his  certificate  under  sec  146  being  to  the 
effect  that  the  bankrupt  has  ^made  a  fiiir  discovery  and  surrender  of 
his  estates,  has  attended  the  diets  of  examination,  has  not  been  goiitj 
of  any  collusion,  and  that  his  bankruptcy  has  arisen  from  inbocsot 
misfortunes  and  losses  in  business.'  Five  out  of  twenty-one  credit 
tors  opposed  the  petition,  on  the  ground  that  either  the  bankrupt 
had  not  made  a  full  discovery  of  his  effects,  or  that  he  had  beeo 
trading  recklessly,  keeping  no  regular  books,  and  been  unaUe  to 
account  either  for  his  debts  or  assets.  From  the  trustee's  acooant 
of  intromissions,  it  i^peared  that  the  total  assets  recovered  amounted 
to  L.3,  16s.,  while  the  expenses  of  collecting  them  amounted  to 
L«4,  5s«,  leaving  9s.  due  to  the  trustee.  From  the  bankrupt's  exa- 
mination, it  appeared  that  he  stated  there  vras  a  debt  of  L.lOlO, 
15s.  8d.  due  to  him  by  his  brother ;  but  whilst  he  was  unable  to 
exjdaln  how  that  debt  was  contracted,  no  part  of  it  had  been  re- 
covered, or  seemed  to  be  recoverable,  by  Uie  trustee.  The  Lord 
Ordinary  granted  the  discharge,  going  chiefly  on  the  trustee's  fi^ 
vourable  certificate.  The  creditors  reclaimed,  and  the  First  Divi- 
sion recalled  the  discharge.  The  grounds  on  which  their  Lordships 
proceeded  were,  the  extremely  unsatisfactory  explanations  oflbred 
by  the  bankrupt  as  to  the  state  of  his  aflUrs.  Much  reliance  was 
placed  by  the  bankrupt  on  the  trustee's  certificate,  and  on  the  lapw 
of  time  since  the  sequestration.  The  latter  of  these  points  was  thos 
disposed  of  by  Lord  Deas  ^*^^  The  discharge  is  not  a  thing  which 
follows  necessarily  by  the  mere  lapse  of  time,  as  sometimes  seems 
to  be  imagined.  That  is  not  the  law.  If  it  were^  anybody  might 
oontract  as  many  debts  as  he  pleased  without  having  a  penny  to  psj 
them,  and  by  simply  waiting  fi>r  two  years,  get  whitewashed  fioffl 
all  liability*'  The  dieium  is  unquestionably  supported  by  the  sec*  146 
of  the  Bankruptcy  Act  of  1856,  and  the  sec  3  of  the  Bankruptgr  and 
Beal  Securities  Act  of  1857.     The  former  of  these  enactments, 
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while  giving  bankrnpts  the  right,  after  two  jean,  of  applying  for 
discharge  without  an  j  consentSi  expressly  reserves  to  the  trustee  and 
creditors  the  right  of  opposing  the  discharge  on  any  sufficient  ground; 
and  the  latter  enactment  gives  the  Court  the  very  salutary  power  of 
refusing  the  discharge,  even  though  no  opposition  is  made  to  it  by 
the  trustee  or  creditors.  In  the  general  case,  there  can  be  no  doubt 
that  the  creditors  may  be  safely  left  to  protect  at  once  their  own  in- 
terests and  those  of  society ;  but  there  are  cases  in  which  it  is  most 
expedient  that  the  Court  should  have  the  power,  in  the  interests  of 
society  alone,  to  refuse  the  discharge  of  a  dishonest,  or  even  reckless 
trader. 

There  is,  however,  a  limit  to  the  rule  laid  down  bj  Lord  Deas ; 
and  that  is,  we  apprehend,  that  although  the  mere  lapse  of  the 
statutory  two  years  will  not,  per  «€,  ground  an  application  for  difr* 
charge,  the  lapse  of  a  considerable  number  of  years  will  do  so, 
always  assuming  that  there  is  no  reason  to  suppose  that  the  bank- 
rupt has  failed  to  make  a  fair  discovery  and  surrender.  This  seems 
to  be  the  doctrine  laid  down  by  our  own  Court  in  GemmellY*  North 
BriiUh  Bankj  20  December  1853,  20  D.  264,  where  the  sequestra^ 
lion  had  lasted  for  six  years,  and  the  Lord  President  McNeill  said, 
^  As  to  the  personal  objections,  they  amount  to  a  good  deal  of  reflec- 
tioQ  on  the  conduct  of  this  party,  who  had  yielded  to  the  disposi- 
tion to  indulge  in  speculation,  which  was  prevalent  a  few  years 
ago.  His  conduct  cannot  be  defended.  But  his  sequestration 
having  taken  place  in  1847,  the  question  now  is,  whether  these 
objections  are  enough  to  exclude  him  from  his  discharge.  I  cannot 
help  thinking  that  he  has  been  long  enough  kept  out  of  it ;  and  I 
am  not  inclined  to  give  effect  to  these  objections.'  Lords  Ruther^ 
furd  and  Ivory  expressed  themselves  in  the  same  case  to  the  same 
effisct  A  like  judgment  was  pronounced  by  the  Lords  Justices  in 
re  Mathesofiy  27  Jan.  1662,  31  Law  Journal,  N.  S.  Bank.  28.  The 
English  judges  expressly  exclude  the  case  where  the  bankrupt  has 
been  guilty  of  falsehood  and  fraud ;  but  even  in  regard  to  such  a 
case,  we  apprehend  there  is  nothing  in  the  statutes  to  lead  to  the 
result  that  the  Legislature  meant  to  doom  any  one  to  bankruptcy 
Ibrlife.  The  more  culpable  the  conduct,  the  longer,  of  course; 
should  be  the  period  during  which  the  discharge  will  be  refused ; 
but  there  should  be  a  term  in  the  case  of  all. 

Another  important  matter  dealt  with  by  the  First  Division  in  the 
present  ease,  was  the  province  and  duty  of  the  trustee  in  reporting 
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on  a  bankrupt's  conduct^  under  sec.  146.  In  the  first  place,  they 
settled  that  he  is  merely  a  reporter,  and  not  a  judge ;  for,  though 
the  trustee's  report  was  favourable,  the  Court  examined  it,  and 
being  satisfied  that  it  was  not  rested  on  sufficient  grounds,  they  dis- 
regarded it,  and  refused  the  discharge.  That  view  of  the  subject  is 
fully  borne  out  by  the  statutes  both  of  1856  and  1857.  Then  as  to 
the  trustee's  and  creditors'  duty,  the  Court  very  clearly  decided, 
that  they  ought  to  oppose  the  discharge  when  the  bankrupt's  con* 
duct  had  been  discreditable,  even  although  they  had  no  interest  of 
their  own  to  serve  thereby.  Accordingly,  when  the  creditors  in  the 
present  case  asked  their  expenses,  they  were  at  once  awarded. 

Lord  CcTBRiEHn^L — ^I  am  clear  that  the  creditors  should  get  their  expenses. 
I  think  they  have  done  a  great  benefit  to  the  mercantile  commnnity  by  bring- 
ing the  case  into  Court.  It  is  well  known  that  creditors  are  often,  deterred 
from  opposition  in  such  cases  by  the  dread  of  expenses. 

Lord  Deas — I  entirely  agree  with  that  observation.  The  duty  of  opposing 
a  discharge  is  one  which  creditors  generally  are  not  verv  willing  to  undertake  ; 
and  they  deserve  all  the  more  credit  in  this  case,  that  they  are  only  five  out  of 
tweaty-one. 

The  same  view  has  been  taken  in  England.  Thus,  in  re  Matkesanj 
ut  supraj  even  when  the  Court  granted  the  discharge  which  thej 
opposed,  the  official  assignee  and  creditors  were  found  entitled  to 
costs ;  ^  Lord  Justice  Turner  stating,  that  he  thought  it  of  import- 
ance that  official  assignees  should  not  be  discouraged  in  coming  to 
the  Court  on  these  applications.' 


THE  MONEY  MARKET  REVIEW  AND  THE  'JUDGMENTS  EXECU- 
TION BILL.' 

Another  attempt,  it  seems,  is  to  be  made  to  introduce  this  abor- 
tive measure.  At  a  conference  of  the  collective  wisdom  of  the 
Trade  Protection  Societies  of  the  kingdom,  held  at  Gray's  Inn 
Hotel  on  the  10th  June,  resolutions  were  adopted  pledging  those 
societies  to  support  a  Bill  on  the  principle  of  that  introduced  bj  the 
member  for  Ayr  some  years  ago,  and  which  met  with  such  a  signal 
discomfiture  that  no  attempt  has  since  been  made  to  bring  it  before 
the  House  of  Commons.  The  following  leader,  which  we  extract 
from  the  ^  Money  Market  Review,'  is  illustrative  of  the  extravagant 
notions  prevalent  even  amongst  respectable  and  well-informed  per- 
sons in  mercantile  circles  regarding  commercial  law  and  jurisdiction. 
It  is  not  too  much  to  say,  that  until  a  more  moderate  tone  and  a 
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more  conciliating  spirit  is  displayed  towards  the  legal  profession,  by 
tlie  promoters  of  such  measures  as  we  have  referred  to,  their  pro- 
posals can  receive  no  countenance  from-  those  to  whom  they  are 
addressed : — 

'  This  is  a  subject  of  the  utmost  importance  to  EDglisbmen,  Irishmen,  and 
Scotchmen  engaged  in  trade  with  each  other.  In  order  to  bring  it  more  promi- 
nently before  die  public,  a  meeting  of  delegates,  representing  the  three  kingdoms, 
was  held  on  the  10th  inst.,  at  Gray's-inn  Coffee-house,  when  several  resolutions 
were  passed  with  the  view  of  endeavouring  to  obtain  an  alteration  in  the  law, 
80  as  to  enable  a  creditor  to  recover  a  debt  in  any  part  of  the  United  Kingdom, 
by  the  decree  of  one  Court  instead  of  three.  It  is  a  strange  anomaly  that,  not- 
withstanding the  nominal  union  of  the  three  countries,  their  respective  Law 
Courts  treat  each  other  as  foreign  tribunals,  no  greater  effect  being  given  by 
the  Courts  of  either  to  a  judgment  pronounced  by  the  other  than  to  a  decision 
in  France  or  America.  An  action  for  goods  sold  and  deliyered  may  be  com- 
menced in  either  of  the  countries,  and  if,  after  a  trial  and  judgment,  and  just 
as  the  fruits  of  the  litigation  are  to  be  reaped,  the  debtor  escapes  to  either  of 
the  others,  the  creditor  must  commence  proceedings  de  novo.  Take  the  following 
case,  which  has  recently  occurred  in  Glasgow : — ^A  creditor  holds  a  Scotch 
decree  of  registration  (which  is  the  same  as  a  judgment)  on  a  bill  of  exchange. 
The  debtor  has  removed  to  Ireland,  where  he  has  purchased  some  property,  and 
▼here  he  now  resides.  The  creditor  must  commence  fresh  proceedings  in 
Ireland.  If  the  debtor  appears  to  the  action,  the  creditor  must  find  security  for 
costs,  and,  in  proving  his  Scotch  judgment,  he  may  be  subject  to  the  loss  of 
much  time,  trouble,  and  expense.  So  also  in  respect  of  an  English  creditor's 
judgment  debt,  should  the  debtor  go  to  Scotland.  It  is  simply  a  matter  of  fact 
that  the  judgment  of  an  English  Court  would  have  infinitely  more  moral  effect, 
if  aet  up  before  a  tribunal  of  France  or  the  United  States,  than  it  would  have 
with  the  Lords  of  Session  in  Scotland.  This  anomaly  is  a  reproach  to  our  age 
and  country,  and  is  the  more  striking  when  it  is  considered  that  a  witness  can- 
not be  compelled  to  come  from  any  one  of  the  countries  to  the  other. 

*  To  remedy  this  state  of  things,  and  to  make  the  judgments  of  one  Court 
effectual  in  all  three  by  means  of  a  general  registration,  was  the  object  of  a 
Bill  introduced  into  the  House  of  Commons  by  Mr  Crauford,  the  member  for 
Ayr ;  but  it  is  frustrated  principally  by  the  opposition  of  the  Irish  members. 
We  form,  certainly,  one  kingdom,  and  we  are  supposed  to  be  one  nation,  and 
yet  our  commercial  bws  seem  constructed  with  the  special  and  particular  object 
of  tempting  us  to  swindle,  to  cheat,  and  entrap  each  other,  as  if  we  were  two 
ho8tile  and  predatory  tribes  in  Tartary  or  Central  America.  Every  facility  is 
given,  on  either  side,  to  play  the  knave,  whilst  all  the  obstacles  which  perverted 
ingenuity  can  desire  are  neaped  up  in  the  path  of  the  hapless  victim  who  looks 
to  law  for  redress  of  wrongs  which  the  law  itself  has  inflicted.  With  respect  to 
England  and  Ireland,  the  evil  is  comparatively  a  minor  one,  the  laws  being 
fiimilar.  It  is  when  differences  arise  between  English  or  Irish  and  Scotch 
^i^ers,  when  Scotland  becomes  a  party  in  law  contests,  that  pernicious  obscurity 
^hes  its  climax.  The  late  Mr  Haines,  while  speaking  on  niis  subject,  said, — 
*'The  English  merchant  trading  with  Scotland  finds  himself  involved  in  litiga- 
tion, from  ignorance  of  the  law  of  Scotland ;  and  if  he  applies  to  his  professional 
loan,  it  is  more  than  probable  that  he,  the  lawyer,  also  knows  nothing  about  it : 
&nd  how  can  it  be  expected  he  should  know  ?  "  Not  only  are  the  practices  ana 
theory  of  the  Scotch  I^aw  Courts,  as  reguds  all  matters  of  commercial  contracts, 
AS  different  from  those  of  England  as  are  the  laws  of  China  and  Japan,  but  the 
yery  phraseology  of  pleadings  north  of  the  Tweed  is  as  unintelligible  to  an 
hngliah  lawyer  as  if  it  were  Chinese,  and  vice  versa.  In  Scotland  the  bank- 
"?ptey  system  (with  the  same  general  object  as  that  of  England)  has  a  totally 
different  machinery  and  nomenclature.    There  is,  consequently,  much  confusion, 
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by  reason  of  the  different  meaning  of  the  irord  "liankrapt."  In  Scotland 
iMtnkruptcy  is  called  ^^  aequestration/'  There  are  also  other  oifferenceB,  sach  as 
in  the  terms  '^  assignee*^  and  *^  trustee."  What  is  called  preying  a  debt  in  Eng- 
land is  called  ^*  ruSdng  "  in  Scotland,  and  the  certificate  of  a  buikrapt  is  called 
*'  the  discharge  in  sequestration.^'  The  law  in  North  Britain  and  in  South  Britain 
is  not  only  dutinct,  but  antagonism  is  its  essential  characteristic.  In  the  spirit  of 
the  border  warfare  of  old,  our  British  Jurisconsults  are  engaged  in  thwarting 
and  stultifying  each  other.  It  is  not  for  an  instant  to  be  supposed  that  the 
judges  of  the  two  countries  are  merely  gratifying  a  vain  and  dishonest  spirit  of 
riyfdnr  in  the  practices  which  we  are  now  deploring.  By  no  means.  It  may  be 
that  local  and  professional  bias,  the  partiality  engendered  by  habit  and  by 
narrow  technical  views,  exercise  some  degree  of  sinister  influence,  and  make  bad 
a  little  worse  than  it  need  be.  But,  on  Uie  whole,  the  state  of  our  oommerdal 
laws  leaves  the  tribunals  no  alternative,  and  it  is  only  by  a  reconstruction, 
consolidation,  and  simplification  of  the  English  and  Scottish  laws  of  every  ahape, 
that  a  system  capable  of  dispensing  equal  justice  to  the  subjects  of  England, 
Ireland,  and  Scotland,  can  be  permanently  established.' 

We  hardly  know  whether  the  reviewer  is  most  to  be  commended 
for  the  forcible-feeble  character  of  his  rhetoric,  or  for  the  strange 
confusion  which  characterizes  its  argument.      He  is  at  pains  to 
assert  that  the  laws  of  £ngland  and  Scotland  are  radically  dissimilar : 
*  The  practice  and  theory  of  the  Scotch  Law  Courts,  as  regards  all 
matters  of  commercial  contract,  are  as  different  from  those  of  Eng- 
land as  are  fJie  laws  of  China  and  Japan!    And  yet  the  writer  be- 
lieves in  the  possibility  of  assimilation.    Is  it  possible,  we  beg  leave 
to  ask,  to  assimilate  the  laws  of  China  and  Japan  with  those  of 
England!     Can  men  grow  grapes  of  thorns,  or  figs  of  thistles! 
Total  abrogation,  and  not  assimilation,  we  should  imagine,  would  be 
the  only  feasible  remedy  if  the  differences  between  the  two  systems 
of  jurispnidence  were  such  as  are  suggested  by  the  writer  of  the 
article.    That  assimilation  is  practicable  and  desirable  we  grant; 
that  the  steps  which  have  already  been  taken  in  that  direction  have 
been  most  beneficial,  is  admitted  on  all  hands.    If  the  panic-mongers 
of  the  trade-protection  society  would  have  the  goodness  to  point  out 
what  further  changes  are  necessary  (and  these  cannot  be  numerous), 
they  would  be  rendering  more  useful  service  to  the  advancement  of 
legislation,  than  by  '  howling  like  Irish  wolves  against  the  moon/ 
when  Scotch  jurisprudence  or  practice  crosses  them  in  their  humour. 

There  is  a  consistency  in  absurdity,  in  the  argument  of  the  reviewer, 
which  must  amuse  if  it  fails  to  convince  the  professional  reader.  The 
remedy  he  suggests  for  the  absolute  and  polar  state  of  antagonism 
which  he  has  discovered  between  the  laws  of  England  and  Scotland 
is,  that  the  judges  of  the  one  country  should  be  bound  to  adopt  and 
give  effect  to  the  decrees  of  the  other.  It  would  have  been  more 
rational,  we  think,  to  have  proposed  tliat  whenever  a  decree  of  the 
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Court  of  Session  was  produced  in  one  of  the  Courts  of  Westminster 
Hall,  the  judges  of  that  tribunal  should  be  bound  to  reverse  ity  and 
to  authorize  execution  at  the  instance  of  the  unsuccessfiil  party ; 
and— though  we  fear  the  reviewer  is  hardly  impartial  enough  for 
thaif — that  English  decrees  should  be  dealt  with  in  the  same  spirit 
of  retributive  justice  by  the  sages  of  the  Parliament  House.  Even 
trade-protectionists,  we  should  imagine,  must  admit  that  it  cannot  be 
the  duty  of  a  Court  of  justice  systematically  to  violate  the  laws  of  its 
own  territory ;  and  yet,  if  the  laws  of  the  two  countries  are,  as  they 
say,  always  and  on  all  points  antagonistic,  the  enforcing  of  the  de^ 
crees  of  the  hostile  jurisdictions  involves,  of  necessity,  the  anomaly 
of  requiring  a  Court  to  lend  the  sanction  of  its  process  to  enforce 
decrees  which,  according  to  its  peculiar  creed,  must  be  deemed  er- 
roneous. 

We  are  indebted  to  the  extravagant  utterances  of  our  contempo- 
rary on  the  subject  of  antagonism  for  an  opportunity  of  exhibiting, 
in  a  strong  light,  the  reasons  for  withholding  our  assent  to  the  prin- 
ciple of  the  'Judgments  Execution  Bill.'  The  assertion  is  not  cor- 
rect— it  is  the  very  contrary  of  the  fact — that  the  mercantile  laws 
of  England  and  Scotland  are  as  dissimilar  as  those  of  Europe  and 
Asia.  The  differences  are  now  comparatively  unimportant,  and 
complete  assimilation  is  quite  practicable.  It  is  equally  incorrect 
to  assert,  as  the  reviewer  does,  that  the  Court  of  Session  treats 
English  decrees  with  disrespect,  or  that  the  two  jurisdictions  are 
engaged  in  thwarting  and  stultifying  each  other.  In  almost  every 
instance  the  Court  of  Session  gives  effect  to  English  judgments 
upon  contract  or  debt,  by  what  is  called  'a  decree-conform ;'  that 
is,  as  a  matter  of  course  and  without  inquixy,  even  though  inquiry 
be  demanded  by  the  defender.  But  there  are  occasional  instances 
where  this  cannot  be  done  without  doing  violence  to  the  spirit  of  our 
national  laws,  and  the  supremacy  of  our  national  courts  of  justice 
within  their  own  sphere.  An  opinion  is  generally  entertained  in 
Scotland,  that  the  English  courts  are  not  so  careful  as  they  might 
be  to  avoid  encroaching  on  the  jurisdiction  of  their  neighbours ;  and 
the  profession  in  Scotland  will  not  consent  to  legislation,  the  covert 
object  of  which  is  to  bind  their  courts  to  lend  their  sanction  to  judi- 
cial proceedings  in  England,  however  arbitrary,  encroaching,  or  un- 
constitutionaL 
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A  Hand-Book  of  the  Law  of  Scotland.  By  James  Lorimeb, 
Advocate,  etc.  etc  Second  Edition.  Edinbargh :  T.  and  T. 
Clark. 

On  the  appearance  of  the  First  Edition  of  Mr  Lorimef's  Hand- 
Book  (October  1859),  we  expressed  the  opinion  that  it  woald  be 
fbnnd  extremely  nsefnl  for  the  purpose  which  the  author  had  more 
immediately  in  view,  of  diffusing  information  among  the  non-pro- 
fessional community  on  a  subject  on  which  it  is  the  duty  of  every 
citizen  to  be  informed.  We  are  glad  to  find  that  our  expectations 
have  been  realized,  and  that  the  public,  for  whose  benefit  the  work 
was  undertaken,  have  availed  themselves  of  the  opportunity  of  ac- 
quiring a  stock  of  information  on  the  laws  of  their  country,  which, 
if  not  very  deep,  is  at  least  useful  and  correct  as  far  as  it  goes. 

There  are  two  ways  of  conveying  popular  instruction  in  any 
science  (and  law  is  no  exception  to  the  rule)  :  the  one  is  by  popular 
expositions,  in  which  principles — leading  or  general  principles — are 
alone  treated  and  illustrated  by  examples,  minor  propositions  being 
discarded;  the  other  is  by  summarizing  as  much  of  what  is  known  and 
settled  in  the  law  as  can  be  comprised  within  the  limits  of  a  popular 
treatise,  and  stating  the  bare  results  without  explanation  or  illus- 
tration. The  former  method  is  the  one  which  we  should  prefer  to 
follow  where  the  object  was  to  ground  the  student  in  principles ; 
the  latter,  which  is  the  method  adopted  by  Mr  Lorimer,  is  nsefnl  in 
another  way,  namely,  as  furnishing  a  popular  work  of  reference 
which  may  be  consulted  on  occasions  when  professional  assistance 
would  not  be  sought,  and  when  ^e  alternative  lies  between  acting 
upon  imperfect  information,  or  upon  no  information  at  all.  An 
executor  cannot  always  have  a  lawyer  at  his  elbow;  a  merchant 
might  spend  all  his  profits  upon  legal  advice  if  he  were  to  seek  for 
it  on  every  occasion  when  it  would  be  useful ;  a  husband  and  father 
may  be  much  in  need  of  advice  on  the  subject  of  his  duties  and 
rights  as  the  head  of  a  family,  when  he  feels  precluded  by  motives 
of  delicacy,  or  restrained  by  the  seal  of  confidence,  fixHn  taking  the 
advice  of  a  professional  friend.  We  think,  therefore,  that  a  popular 
treatise  on  law,  like  other  works  of  popular  literature^  has  its  I^iti- 
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mate  sphere  of  usefulness ;  and  as  the  compilation  ot  such  treatises 
can  afford  little  pleasure  to  the  professional  author  beyond  that 
which  is  derived  from  the  conviction  that  he  is  doing  useful  service 
to  the  public,  he  is  so  much  the  more  entitled  to  their  gratitude  and 
respect. 

As  we  remarked  on  a  former  occasion,  Mr  Lorimer's  division  of 
the  subject  of  laws  into  those  of  the  family  relations  and  the  rela^ 
tions  between  independent  persons,  is  neither  logically  accurate  nor 
well  founded  in  principle.  We  hope,  however,  that  in  his  prelections 
on  public  law  he  will  discover  a  more  comprehensive  view  of  the 
nature  of  laws  in  their  general  relations,  of  which  sound  principles 
of  classification  form  no  inconsiderable  part.  This,  however,  is  a 
matter  of  no  consequence  in  a  popular  work  of  reference.  Again, 
we  cannot  help  observing  at  the  first  glance,  that  the  space  allotted 
by  our  author  to  the  different  departments  of  the  law  of  which 
he  treats,  is  utterly  disproportionate  to  the  relative  importance  of 
those  branches  in  a  system  of  jurisprudence.  This  apparent  ano« 
maly,  however,  admits  of  a  satisfactory  explanation.  Mr  Lorimer 
is  not  writing  for  lawyers ;  and  therefore  he  may  omit  with  pro- 
priety much  that  is  only  interesting  to  lawyers.  For  example,  any- 
thing like  a  systematic  investigation  of  the  law  of  property  would 
be  thrown  away  on  the  general  reader.  A  merchant  may  consult 
the  Hand-book  for  information  as  to  the  negotiation  of  bills,  or  the 
mode  of  completing  a  contract  of  sale  so  as  to  make  good  his 
security;  but  he  would  never  dream  of  undertaking  personally 
the  examination  of  a  progress  of  titles,  or  forming  an  opinion  for 
himself  on  the  construction  of  a  deed  of  settlement.  Upon  such 
matters,  the  only  advice  which  could  be  given  to  him  is  to  con- 
sult his  solicitor.  Accordingly,  on  the  subjects  of  the  feudal  law, 
the  law  of  succession,  and  other  kindred  matters,  Mr  Lorimer  has 
judiciously  limited  himself  to  a  brief  exposition  of  principles,  ac- 
companied by  a  summary  of  the  results  of  recent  legislation.  This 
is  probably  as  much  as  the  popular  reader  is  caplable  of  assimilating 
— as  much  perhaps  as  he  is  likely  to  wish  to  acquire. 

On  the  other  hand,  the  law  of  the  family  relations  and  mercan- 
tile law  are  treated  by  Mr  Lorimer  in  a  very  complete  and  satisfac- 
tory manner ;  and  on  questions  connected  with  these  subjects  his  work 
will  be  much  consulted,  and  will,  we  doubt  not,  prove  very  useful. 

On  some  topics,  with  which  Mr  Lorimer  is  understood  to  be 
conversant,  he  has  aimed  at  a  greater  degree  of  completeness  than 
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would  have  been  consistent  with  the  general  plan  of  the  work.  As 
an  example  of  this,  we  may  cite  the  chapter,  at  p.  441,  on  the  juris- 
diction of  the  Lyon  King  at  Arms,  where,  among  other  knotty 
points  connected  with  genealogy  and  precedence,  he  discusses  a 
question  which  Mr  Roebuck  has  lately  taken  under  his  special 
protection, — ^the  right  of  the  subject  to  change  his  name  without 
license  or  leave  of  the  Court*  On  this  topic  we  should  have  ex-* 
pected  greater  accuracy  from  a  gentleman  holding  the  official 
position  which  Mr  Lorimer  occupies*  Mr  Lorimer  throws  doubt 
on  the  competency  of  the  proceedings  in  Mr  Inglis'  case  (29 
Nov.  1837),  where  the  petitioner,  a  Writer  to  the  Signet,  received 
authority  from  the  Court  to  change  his  name ;  the  ground  of  the 
doubt  being  the  refusal  to  comply  with  a  simUar  application  in  the 
earlier  case  of  Kettle  (14  Jan.  1835)*  But  he  omits  to  notice  a 
more  recent  case  than  either, — ^we  are  not  sure  that  it  has  been 
reported, — ^where  authority  was  given  to  a  member  of  the  bar,  novr 
occupying  a  distinguished  public  position,  to  assume  an  additional 
surname.  In  the  case  we  refer  to,  the  decree  was  made  an  act  of 
Court,  and  entered  in  the  books  of  sederunt ;  and  the  ground  oq 
which  the  authority  of  the  Court  was  interponed  was,  that  the 
applicant  was  a  member  of  the  College  of  Justice,  and  the  expe- 
diency of  giving  official  sanction  to  the  change  in  the  case  of  a  per« 
son  so  situated. 

An  interesting  feature  of  Mr  Lorimer^s  treatise  is  the  concluding 
part,  on  '  The  Machinery  of  the  Law,'  into  which  he  has  intro« 
dnced  some  historical  notices  respecting  the  different  judicatories 
of  the  country,  civil,  criminal,  and  ecclesiastical.  As  an  example 
of  the  pleasing  manner  in  which  the  author  can  handle  such  sab* 
jects,  we  select  the  following  passages  on  the  history  of  the  office  of 
Sheriff  (p.  428):— 


*  From  these  enactmentB  it  ^p^ffs,  Tl.)  tliat  the  King's  Sheriff,  as  distm* 
guiahed  from  the  Sheriffs  or  Bailies  ot  uie  Lords  of  Regality,  was  an  officer 
appointed  bj  the  Crown,  and  (2.)  that  though  in  some  respects  subject  to  tbe 
authori^  of  the  King^s  Lieutenant  or  Warden  (1581,  c.  81),  he  was  not  his  de* 
pute.  The  Lord-Lieutenant,  like  the  old  GommissionerB  of  Amy  in  £nglaa<i, 
was  perhaps  only  a  temporary  officer  constituted  in  times  of  danger,  or  placed 
over  districts  which  were  actually  disturbed ;  and  it  seems  certain  that  his 
functions,  like  those  of  the  Great  Constable,  and  the  constabks  ol  the  Kin^^s 
castles,  were  executive  rather  than  judicial,  though,  like  them  (Jeffrey^  Rox« 
burffhshire,  toI.  ii.,  pp.  45, 47, 48),  he  may  occasionally  have  exercised  Uie  powers 
of  the  Sheriff,  or  overruled  lus  decisions.  When  the  King  had  oooaaion  to  ap-> 
pdnt  a  Lieutenant  for  a  particular  shire,  it  is  natural  to  suppose  that  he  woiiM 
generally  choose  the  comes,  or  lord  of  the  district ;  and  the  term  vice  comes^  by 
which  our  Latin  writers  alwajs  designate  the  Shiarill,  woaM  ■eem  to  •tHpraJs 
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ih&t  a  more  intimate  relation  than  that  which  afterwarda  preTaOed,  Buhosted 
originally  between  the  officeB  of  Lord-lieutenant  and  Sheriff.  At  present  they 
are  entirely  independent.' 

^  Sheriff- Depute, — ^The  office  of  Sheriff  haying  yeiy  early  become  hereditary 
(Ryley'8  Placita,  504 ;  Chalmers*  Caled.,  i.  715  ;  Innes*  Sketches  of  Early  Scot- 
tish History,  pp.  899  and  465),  and  continuing  to  be  so  notwithstanding  the 
provisions  of  tne  Act  1455,  c.  44,  it  became  necessary  to  provide,  that  if  any 
Sheriff  was  unable  or  unapt  to  use  and  exercise  his  office  in  persou,  he  should 
present  to  the  King  ^*  ane  sufficient  depute,**  for  whom  he  shall  be  answerable. 
(Skene,  de  YerbG^um  sienificatione,  and  Acts  quoted,  voce  Schireff.)  These 
deputes,  as  well  as  their  ckrks,  the  Sheriffs  were  enjoined  to  send  yearly,  on  Ist 
November,  to  the  Lords  of  the  Session,  to  be  examined  and  admitted  by  them. 
It  thus  appears  that  the  office  of  the  original  Sheriff -depute  corresponded  very 
nearly  to  that  of  the  modem  Sheriff -substitute ;  and  in  this  position  matters 
remained  till  the  passing  of  the  Heritable  Jurisdictions  Act  in  1747. 

^  Bv  that  enactment  (20  Geo.  IL,  c.  43)  the  hereditary  Sheriffs  were  abo- 
lished^ and  their  judicial  powers  transferred  to  officers  to  be  appointed  by  the 
down.  These  newly  created  Sheriffs  were  to  hold  their  offices  at  first  for  a 
period  of  sevoi  years,  and  afterwards  ad  vitam  aut  culpam.  But  the  Crown 
retained  the  power  of  appointing  Sheriffs  for  one  year  (sec.  5),  who  should  exercise 
no  jurisdiction  (sec,  30),  but  who  were  to  be  known  by  the  name  of  Principal  or 
High  Sheriff,  tiUes  previously  unknown  to  the  judicial  nomenclature  of  Scotland.* 


The  Law  and  Fractiee  of  Citation  and  Diligence*     On  the  baeis  of 
the  late  Mr  Darlings  book  on  Hie  Powers  and  Duties  of  Messengers^ 
at'Arms^  and  other  Ojfvcers  of  the  Law.   By  Robert  Campbell^ 
M.A.9  Advocate,  Fellow  of  Trinity  Hall,  Cambridge.  Edinburgh 
T.  and  T.  Clark.     1862. 

Few  branches  of  law  are  so  uninviting  as  that  on  which  Mr  Camp- 
bell has  just  produced  a  treatise.  It  is  wholly  diy  and  technical, 
like  a  mathematical  calculus ;  and  if  it  has  anything  to  be  said  for 
it,  it  is  that,  like  a  calculus,  its  rules  are  rigid  and  precise,  and 
luilike  those  of  some  branches  of  law  which  in  their  shadowyness 
frequently  defy  the  grasp.  Perhaps  its  principal  interest,  however, 
is  the  way  in  which  its  various  rules  present  themselves  as  coming 
out  of  the  past  with  modifications  answering  to  changes  in  the  social 
state.  Most  of  them  can  only  be  fully  understood  through  their 
history,  to  which,  in  every  question  of  doubt,  appeal  must  be  made 
more  directly  than  in  the  case  of  general  legal  principles.  The 
historical  development  of  a  principle  must,  perhaps,  in  every  case  be 
understood,  before  we  can  rely  with  certainty  on  the  range  of  its  ap- 
plicability ;  but  in  regard  to  forms,  it  may  be  said  more  especially, 
that  a  lawyer  can  only  comprehend  them  clearly  and  intelligently  in 
proportion  as  he  knows  exactly  how  they  came  to  be  what  they  are. 
In  the  latest  are  left  traces— often  vexy  minute— of  the  language  or 
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usages  ]H*evaIent  when  the  earliest  came  into  existence ;  and  these 
are  certain  to  be  soorces  of  perplexity  to  all  who  are  unacquainted 
with  their  growth.  This  connection  between  old  and  new  forms 
gives  a  work  on  citation  and  diligence  a  peculiar  interest  at  once 
for  the  antiquary  and  historian.  The  treatment  of  every  division 
of  the  subject  is,  with  a  view  to  its  proper  exposition,  necessarily 
historical.  Starting  from  rude  times,  when  buglers  warned  the 
people  that  the  judges  were  in  open  air  to  hold  their  courts,  and 
that  all  who  had  questions  for  judgment  should  bring  their  adver- 
saries thither,  we  arrive  at  the  nineteenth  century  with  its  rules  for 
citation  and  execution  fixed  by  Statute  and  Act  of  Sederunt,  with 
official  persons  to  perform  them,  and  the  most  rigid  system  of 
written  instructions  to  be  complied  with.  In  another  field  we  leave 
behind  the  messenger  with  his  blazon,  horn,  and  wand,  active  in 
converting  loving  subjects  of  Majesty  into  rebels,  in  compliance 
with  a  legal  fiction — ^  making  believe,'  with  his  horn  to  ^  raise  the 
country'  against  some  miserable  small  debtor  wringing  his  hands  in 
his  ingle-cheek — and  arrive  at  a  quiet  gentleman  in  plain  clothes, 
executing  a  diligence  quietly,  without  blazon  or  bugle.  No  doubt 
jt  might  be  possible  to  produce  a  book  on  the  law  and  practice  of 
citation  and  diligence,  which  would  contain  no  more  than  a  state- 
ment of  what  is  settled  as  law  and  recognised  as  form, — the  one  part 
a  mass  of  rules  rested  on  Statute,  Act  of  Sederunt,  and  decisions, 
taken  apart  from  their  historical  connection ;  the  other  an  appendix 
of  styles.  But  such  a  work  would  be  of  inferior  interest  and  value, 
— would  not,  in  fact,  for  the  members  of  the  higher  grades  of  the  pro- 
fession, be  of  great  use ;  for  many  of  the  rules  are  such  as  cannot  be 
made  to  stand  out  clear  apart  from  their  derivation.  Mr  Campbell 
has  attempted  the  historical  treatment,  and  what  he  has  attempted 
is  what  has  long  been  wanted.  The  exposition  of  the  law  of  dili- 
gence has  been  in  arrear  of  the  law,  no  work  on  the  subject  having 
appeared  since  Mr  Darling's ;  nowhere  could  the  practitioner  find 
brought  together  the  new  rules.  It  is  likely  enough  that  the  nature 
of  the  subject,  and  the  formidableness  of  the  difficulties  to  be  over- 
come in  treating  it,  may  have  deterred  many  who  thought  of  it 
from  attempting  its  execution ;  many  may  have  tried  and  despaired. 
Mr  Campbell  merits  the  thanks  of  the  profession  in  having  faced 
the  task,  and  accomplished  it,  on  the  whole,  well — perfection  is 
nowhere  to  be  expected.  All  we  propose  here  to  do  is  to  give  an 
idea  of  the  contents  of  the  work,  and  such  an  opinion  of  its  execu- 


NEW  BOOKS.  361 

tion  as  one  may  form  on  a  rapid  perusal.  Every  book  of  this  kind 
must  ultimately  stand  or  fail  according  as  it  bears  the  test  of  ^  work- 
ing it/  which  the  profession  is  never  slow  to  apply. 

The  work  opens  with  an  introduction,  in  two  chapters,  in  which 
are  signs  of  some  scholarship  and  research.  The  first  contains  a 
glance  at  the  old  form  of  citation  in  use  in  Rome,  followed  by  an- 
other at  a  still  ruder  system  of  legal  procedure,  which  not  very  long 
ago  prevailed  in  England.    This  we  are  tempted  to  quote : — 

*•  In  the  Comedy  of  Errors^  act*iY.,  scene  2,  there  is  a  scene  cited  by  Lord 
Campbell^  in  evidence  of  Shakspeare^a  legal  education,  which  affords  the  Eng- 
lish counterpart  to  the  passage  of  Horace  already  given.  Antipholus  of  Ephesus 
is  arrested  at  the  writ  of  a  merchant  for  the  price  of  a  gold  chain,  which  he  de- 
nies haying  received.  He  sends  Dromio  to  nis  house  for  a  purse  of  ducats,  to 
bail  him  with ;  and  Dromio,  in  answer  to  the  question  from  Adriana,  ^*  Where 
is  thy  master,  Dromio?  is  he  well?"  answers, — 

' "  No ;  he*s  in  Tartar  limbo,  worse  than  hell : 

A  devil  in  an  everlasting  garment  hath  him. 

One  whose  bard  heart  is  buttoned  up  with  steel ; 

A  fiend,  a  fairy  pitiless  and  rough ; 

A  wolf ;  nay,  worse,  a  fellow  all  in  buff ; 

A  back  friend,  a  shoulder-clapper ;  one  that  countermands 

The  passages  and  alleys,  creexs  and  narrow  lands ; 

A  hound  that  runs  counter,  and  yet  draws  dry-foot  well ; 

One  that,  be/ore  the  Judgment^  carries  poor  souk  to  helL 
• "  Adr.  Why,  man,  what  is  the  matter? 
'  *^  Dro,  I  do  not  know  the  matter :  he*s  Vested  on  the  case,^* 

*  '^  Here,*'  says  Lord  Campbell,  *^  we  have  a  most  circumstantial  and  graphic 
aoooont  of  an  English  arrest  on  mesne  process  [before  judgment]  in  an  action 
on  ihe  case^  for  the  price  of  a  gold  chain,  by  a  sheriff-officer  or  bum-bailiff,  in 
his  buff-costume,  and  carrying  his  prisoner  to  a  sponging-house, — a  spectacle 
which  might  often  have  been  seen  by  an  attomey^s  clerk.  A  fellow-student  of 
mine  (since  an  eminent  judge)  being  sent  to  an  attomey^s  office,  as  part  of  his 
legal  education,  used  to  accompany  the  sheriff -officer  when  making  captions  on 
mesne  process,  that  he  might  enjoy  the  whole  feast  of  a  law-suit  from  the  egg  to 
the  apples ;  and  he  was  fond  of  giving  a  similar  account  of  lus  proceeding,  wmch 
iras  then  constantly  occurring,  but  which,  like  ^  trial  by  battle,*  may  now  be 
considered  obsolete."  *  ^ 

A  notice  is  then  given  of  peculiarities  in  procedure  in  Jersey ; 
after  which  there  follows  a  sketch  of  our  own  early  practice,— on 
which,  by  the  way,  we  may  say,  that  we  wish  some  learned  anti- 
quary would  give  us  some  more  light  than  we  possess.  To  a  great 
extent,  it  is  still  an  unexplored  region  of  inquiry.  The  second 
chapter  gives  a  history  of  the  office  of  messenger-at-arms,  and  of  the 
jurisdiction  and  forms  of  the  Lyon  Court.  The  way  now  being  so 
£ur  clear,  the  work  thenceforth  follows  very  nearly  the  arrangement 
of  Mr  Darling's  book  on  the  powers  and  duties  of  messengers-at- 

^  '  Shakspeare's  Legal  Acquirements,'  by  Lord  Campbell,  p.  89. 
vou  VI.— KO.  ixvii.  JUI.Y  1862.  2  z 
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arras,  with  the  addition  of  some  chapters  on  subjects  not  treated  by 
Mr  Darling  at  all,  as  that  of  jurisdiction.    So  far  as  Mr  Darlings 
book  is  familiar  to  the  profession,  it  may  be  needless  to  be  more  spe- 
cific.   The  chief  di^erences  in  arrangement,  and  which  may  require 
notice,  are  in  regard  to  citations, — which  are  here  treated  of  in  greater 
detail,  the  chapter  relating  to  them  being  made  a  basis  for  the 
treatment  of  service  of  every  kind  of  legal  process, — and  in  regard  to 
personal  diligence.    The  formal  arrangement  of  the  work  seems  to 
have  been  somewhat  interrupted,  in  order  to  treat  consecutively  the 
proceedings  regulated  by  the  Personal  Diligence*  Act,  1  and  2  Vict., 
cap.  14.    This  Act  was  previous  in  date  to  Mr  Darling's  book,  but 
had  not  then  been  well  considered ;  and  Mr  Campbell  has  gone  into 
detail  in  considering  the  bearing  of  the  Act  upon  the  forms  previ- 
ously in  use,  and  its  failure,  in  certain  cases,  to  supersede  the  old 
forms^with  practical  advantage.    The  chapters  on  personal  diligence 
«— 12-17  inclusive — starting  from  the  discussion  of  the  changes 
effected  by  the  Act,  proceed  to  follow  out  the  consequences  of  an 
ordinary  debt,  to  poinding  of  the  goods  and  imprisonment  of  the 
person,  and  till  liberation  in  due  course  of  law.     After  this,  there  is 
a  falling  back  on  the  subject  of  charges  other  than  those  necessary 
for  enforcing  payment  of  an  ordinary  debt.     So  iar,  the  personal 
diligence  chapters  operate  an  interruption ;  but  we  think  more  has 
been  gained  through  bringing  their  conteiits  together  than  has  been 
lost  through  the  interruption. 

With  regard  to  the  execution  of  the  work,  we  have  already  com- 
mitted ourselves  to  the  view,  that  Mr  Campbell  has,  on  the  whole, 
performed  his  task  well.  So  far  as  we  can  see,  the  recent  decisions 
have  been  carefully  studied  and  fully  noted,  though  it  is  impossible 
but  there  must  be  omissions.  The  chapter  on  citations  we  think 
excellent ;  it  is  perhaps  the  most  carefully  executed  and  completest 
in  the  book.  For  the  rest,  we  might  find  faults  here  arid  there,  if 
so  disposed ;  but  what  work  is  without  them  f  Even  Mr  Dickson's 
valuable  work  on  Evidence  does  not  on  all  points  stand  the  bard 
test  applied  to  it  by  the  working  lawyer.  Perhaps  Mr  Campbell 
might  have  devoted  more  space  and  labour  to  the  subject  of  arrest- 
ments ;  we  think  he  might.  There  are  some  omissions,  too,  which 
ought  to  be  supplied  in  any  future  edition  ;  for  instance,  when  on 
the  subject  of  caution  in  process  of  advocation,  some  informatioii 
should  have  been  given  regarding  advocation  on  juratory  caution. 
But,  on  the  whole,  ly^  think  the  profession  will  be  satisfied  that  a 
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Taluable  addition  has  been  made  to  the  law  library.  We  have  said 
nothing  as  yet  of  the  forms  which  are  contained  in  separate  chapters 
following  the  chapters  of  the  text  to  which  they  belong, — ^an  arrange- 
ment which  we  can  hardly  say  we  approve,  though  it  is  that  fol« 
lowed  by  Mr  Darling.  The  whole,  we  think,  would  have  been 
better  in  an  appendix,  leaving  the  text  clear*  As  regards  the  forms 
themselves,  we  observe,  from  the  prefatoiy  note,  that  they  have  been 
furnished  almost  entirely  from  the  portfolio  of  Mr  Drysdale,  mes* 
senger-at*anns,  who  has  also  assisted  the  author  in  revising  most  of 
the  proofs  of  the  work.  This  is  a  guarantee,  the  value  of  which 
will  be  at  once  understood,  that  the  practical  part  of  the  book  is 
up  to  the  highest  mark, — Mr  Drysdale  being,  in  regard  to  such 
matters,  an  authority.  His  whole  portfolio  of  forms  seems  to  be 
printed  here;  and  they  may  be  followed  with  confidence,  in  the 
knowledge  that  they  have  all  ^  stood  fire'  more  than  once  success* 
fully. 

THE  MONTH. 

Sheriff  Russell^  and  the  Procurator-fiscal  of  Wick, — Those  who 
are  interested  in  the  maintenance  of  the  system  of  the  double 
Sherifl&hips  have  found  it  a  rather  difficult  matter,  of  late  years,  to 
persuade  the  public  of  the  necessity  for  perpetuating  that  ancient 
institution.  In  the  prospect  of  a  revival  of  the  agitation  for  its 
abolition.  Sheriff  Russell,  of  Wick,  has  rushed  into  the  gap  to  furnish 
bis  superiors  with  an  argument  for  the  continuance  of  the  system. 

The  old  political  cry  was,  that  Sheriffs-substitutes  were  inferior 
men,  and  therefore  it  was  necessary  that  they  should  be  subject  to 
correction  by  the  superior  wisdom  of  a  jndge  who  was,  by  courtesy 
at  least,  a  practising  advocate  in  the  Parliament  House.  An  im- 
pression, however,  had  been  gaining  ground,  that  family  influence 
more  than  merit,  or  even  political  services,  was  the  avenue  to 
success  in  the  higher  walks  of  the  law,  so  far  as  that  success  de- 
pended on,  or  was  assisted  by  pubUc  patronage ;  and,  as  a  conse- 
quence, that  many  of  the  members  of  the  bar  who,  for  want  of  the 
necessary^influence,  had  been  induced  to  accept  appointments  to  the 
local  Sheriffships,  were  equal  or  superior  in  attainments  to  their 
Jodicial  superiors.  This  pernicious  heresy  had  actually  takep  so 
firai  a  hold  of  the  public  mind,  that  the  office  of  Sheriff  has  been 
thought  by  some  to  be  again  in  danger ;  a  danger  which  could  only 
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be  averted  by  the  immediate  exhibition  of  a  Sheriff-sabstitate  of  the 
genuine  archaic  pattern,  and  comporting  himself  in  a  manner  suit- 
able to  the  character  which  he  was  to  assume, — ^that  of  an  example, 
not  to  inspire,  but  to  repel  the  confidence  of  the  public. 

Mr  Russell  has  performed  the  part  which  party  convenience,  we 
hope,  rather  than  natural  aptitude  had  assigned  to  him,  in  a  way 
that  is  not  unusual  with  amateur  performers  of  broad  comedy ;  in 
short,  he  has  overacted  it.    The  occasion  was  judiciously  chosen  for 
the  object  in  view,  that  of  provoking  public  criticism ;  and  the  sub- 
ject of  his  tirade,  an  attack  upon  his  judicial  superior,  was  calculated 
to  disarm  suspicion  as  to  possible  complicity  with  the  Sherifi^-princi- 
pal,  to  whose  faded  lustre  he  was  willing  to  serve  as  a  foil.     If 
additional  proof  were  wanting  to  demonstrate  the  real  nature  and 
motive  of  the  escapade,  it  is  found  in  the  circumstance  that  Mr 
Bussell  himself,  as  we  have  been  informed  on  reliable  authority, 
actually  wrote  out  and  sent  to  the  local  newspapers  a  report  of  his 
speech,  in  the  terms  which  we  shall  now  quote,  and  from  which  the 
reader  may  judge  for  himself  whether  our  observations  are  not  well- 
founded  : — 

Mr  Malcolm  Maclennan,  recently  appointed  Procurator-fiecal  of  the  county  of 
Caithnefls,  appeared  at  the  ordinary  Sneriff  Court  on  Tuesday  Isjst  (17th  June), 
and  presented  his  commifision  appointing  him  to  the  office.  Sheriff  Rufisell,  in 
accepting  the  commission,  addressed  Mr  Maclennan  from  the  bench  to  the  fol- 
lowing effect  :^^^  Mr  Maclennan — I  cannot  give  the  word  welcome  to  you  here. 
For  the  last  six  years  and  more  the  very  serious  criminal  business  of  this  county 
has  been  conducted  with  the  utmost  sobriety,  steadiness,  and  thorough  experience 
and  skill ;  and  I  must  say  tiiat  it  does  surprise  me  it  should  be  considered  proper 
to  supersede  the  eminently  efficient  official  whom  we  have  employed  during  toat 
time,  or  to  suppose  that  the  bar  of  Caithness  could  not  have  supplied  another. 
While,  therefore,  I  cannot  give  you  a  welcome,  I  think  it  due  to  myself  to  state 
that  whilst  the  whole  practical  work  of  the  county  is  confided  to  me,  the  patron- 
age is  given  to  another ;  and  when  I  can  tell  you  that  my  practical  experience 
of  the  discretion  and  ability  of  Mr  Sutherland  are  such  as  1  have  stated,  I  can 
give  you  something  more  than  my  welcome.  I  shall  pledse  myself  to  give  you 
my  official  and  moral  respect  and  support  so  long  as  you  deserve  it.  xou  have 
had  nothing  to  do  in  the  derangement  of  our  proceedings  beyond  the  acceptance 
« of  the  high  and  lucrative  appointment,  the  comnuasion  to  which  you  have  pre- 
sented. Let  me  assure  you,  at  the  same  time,  that  if  you  suppose  that  your 
appointment,  while  highly  honourable  and  lucrative,  is  not  to  oe  obnoxious  and 
invidious,  you  must  lie  in  a  more  pleasant  bed  of  roses  and  tread  a  more  easy 
path  than  your  predeceasors  have  done ;  but  it  is  in  l^ese  times,  when  obloq^ay 
IS  raised  against  you,  that  you  will  feel  the  benefit  of  my  support.' 

It  is  quite  conceivable  that  Sheriff  Russell,  actuated  bj  motiTes 
of  personal  pique,  or  by  the  desire  of  ingratiating  himself  with  the 
<  bar  of  Caithness,'  may  have  uttered  something  as  foolish,  or  even  as 
ill-natured,  as  the  words  he  has  here  attributed  to  hin^self.    The 
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difficulty  is,  how  to  account  for  his  having  published  them.  The 
supposition  of  complicity  in  a  plan  to  make  the  office  of  Sheriff- 
substitute  contemptible  in  the  eyes  of  the  public,  absurd  as  it  may 
appear,  is  at  least  more  easy  of  belief  than  the  inevitable  alternative, 
which  is,  that  Mr  Russell,  in  publishing  the  tirade,  believed  that  he 
was  doing  something  which  gave  him  a  claim  to  public  sympathy 
and  respect. 

It  is  perhaps  superfluous  to  say  that  no  grounds  exist  for  the  re-> 
flections  that  Mr  Kussell  has  chosen  to  make  upon  the  appointment 
of  Mr  Madennan  to  the  office  of  Procurator-fiscal.  Mr  Madennan 
is  well  known  in  the  profession  as  an  influential  and  much  respected 
practitioner  in  Inverness.  For  several  years  he  held  a  commission 
as  Procurator-fiscal  in  that  county.  For  a  portion  of  that  time,  he 
discharged  the  duties  of  the  office  without  any  assistance  firom  his 
principal,  and  with  great  efficiency ;  and  on  the  retirement  of  the 
late  Fiscal,  it  was  generally  expected  that  he  would  have  been  pro- 
moted to  the  vacant  office.  On  the  present  occasion,  we  believe  the 
appointment  was  offered  to  Mr  Madennan  without  solicitation ;  and 
the  fact  that,  in  accepting  the  office,  he  necessarily  relinquished  a 
more  lucrative  practice  in  his  own  county,  is  alone  sufficient  to  rebut 
the  insinuation  that  the  rights  of  patronage  had  in  this  instance  been 
unfairly  exercised. 

In  accepting  that  view  of  Mr  Russell's  unfortunate  attack  which 
is  least  disparaging  to  his  understanding,  may  we  venture  to  express 
a  doubt  whether  it  was  necessary  for  the  learned  gentleman  to 
descend  so  far,  in  order  to  convince  the  public  that  there  are  Sheriffs- 
substitutes  extant  whom  it  would  not  be  safe  or  expedient  to  invest 
with  a  higher  responsibility?  The  spectacle  of  a  judicial  functionary 
converting  the  bench  into  a  rostrum  for  the  fulmination  of  diatribes 
upon  patronage  would  have  been  sufficiently  painful  and  alarming, 
even  had  the  opinion  of  the  censor  been  delivered  in  the  language  of 
moderation  and  courtesy.  But  Mr  Russell,  it  would  seem,  is  not 
content  to  leave  anything  to  inference.  Like  a  certain  personage, 
he  must  ^^  write  himself  down  an  ass,"  in  legible  characters,  lest  no 
one  else  should  be  found  to  do  him  the  favour.  It  must  be  satis- 
factory to  the  learned  Sheriff  to  be  informed,  that  the  three  honorary 
letters  which  he  insists  on  conjoining  with  his  name  have  seldom 
iband  a  more  appropriate  resting-place ;  and  he  may  rest  assured 
that  no  one  will  be  incline  to  dispute  with  him  the  possesion  of 
the  monogram* 
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Agents  for  the  Poor, — ^If  there  is  one  class  more  abased  than 
another,  it  may  fairly  be  said  to  be  the  legal  firatemity.  The  doctor 
is  lauded  highly  for  his  humane  and  philanthropic  feelings.  ^  Be 
kind  to  the  doctor,  for  he  is  kind  to  the  poor/  is  qmte  a  common 
saying.  Whether  that  good  opinion  is  reciprocal  on  the  part  of  the 
medical  profession  toward  their  patients,  is  another  thing ;  probably 
the  statement  of  one  distinguished  member  of  that  body  may  be 
conclusive :  ^  They  call  us  in  like  angels  when  they  are  sick,  but 
they  kick  us  out  like  devils  when  they  are  well/  The  lawyer  may 
sometimes  be  disposed  to  entertain  a  similar  idea  of  the  gratitude 
of  his  client ;  but  who  ever  heard  of  the  legal  profession  being  com- 
mended for  their  humanity  ?  And  yet,  next  to  the  doctor,  no  class 
does  more  for  the  poor. 

By  that  quaint  old  statute,  1424,  c.  24,  eveiy  ^  pure  creature '  is 
entitled  to  the  benefit  of  counsel ;  and  by  Acts  of  Sederunt,  the  latest 
of  which  is  21  Dec.  1842,  agents  are  appointed  annually  to  con- 
duct or  defend  suits  in  behalf  of  indigent  persons.  It  is  to  two  or 
three  hardships  that  the  agents  so  appointed  are  subjected,  that  we 
wish  for  a  moment  to  call  attention.  Before  doing  so,  we  may  be 
permitted  to  say,  that  the  agents  for  the  poor  invariably  discharge 
their  duty  as  faithfully  and  ungrudgingly  as  if  they  were  paid  for 
their  labour.  It  is  not  in  regard  to  their  time  or  skill  that  we  now 
speak ;  these  are  given  cheerfully.  But  in  prosecuting  the  claims 
of  the  poor,  they  are  obliged  to  pay  sometimes  a  great  deal  of  hard 
cash  out  of  their  own  pockets. 

Let  it  be  supposed  that  a  case  is  remitted  to  one  of  the  agents ; 
it  involves  a  question  of  title  to  property.  He  finds  that  his  first 
duty  is  to  search  the  records ;  but  although  he  offers  his  own  ser* 
vices,  he  is  not  permitted  to  proceed  with  the  search,  until  he  has 
paid,  or  undertakes  to  pay,  the  usual  fees.  By  1  wd  2  Vict,  c.  118, 
persons  pursuing  or  defending  in  forma  pauperis  are  exempt  from 
the  usual  dues  to  the  clerks  and  officers  of  Court.  If  the  Court 
cannot  exempt  the  agents  from  outlay  beyond  the  fees  of  those  ov^ 
whom  they  have  a  control,  then,  why  should  other  outlays  not  be 
provided  for  otherwise  f  Why  should  they  not  come  out  of  the  fee 
fund,  which  yields  a  revenue  to  the  Government  af^er  paying  all  the 
expenses  exigible  from  it!  But  suppose  the  case  proceeds,  and 
ultimately  is  sent  to  a  juiy,  the  agent  must  cite  witnesses,  pay 
them,  pay  for  their  citation,  and  (we  shall  suppose  the  case  is  lost) 
pay  the  jury,  and  also  for  citing  them,    This  appears  really  to  Jbe 
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too  hard  upon  the  poor  agent.    If  he  contributes  his  skill  and 
time,  and  the  services  of  his  clerks,  that  should  be  enough. 

It  is  perhaps  easier  to  state  this  grievance  than  to  suggest  a  mode 
whereby  it  may  be  obviated.  But  we  do  not  see  why  the  officers 
who  cite  the  witnesses  and  jury  should,  in  the  circumstances,  be 
entitled  to  payment  at  all.  They  are  officers  of  Court,  and  ought  to 
&11  within  the  Act  above  cited.  As  regards  the  jury,  a  more  diffi- 
cult question  arises.  They  might,  in  one  sense,  be  considered  ^  offi- 
cers of  Court'  as  soon  as  they  were  empannelled,  and  so,  in  the 
event  of  their  deciding  against  the  poor  litigant,  should  receive  no 
pay.  If  they  decided  the  other  way,  some  censorious  individual 
would  immediately  say  they  (a  British  jury!)  had  given  the  verdict 
for  the  pauper,  in  order  to  get  their  pay  I  WeU,  with  the  view  of 
avoiding  any  such  insinuation,  let  the  jury  give  their  services 
gratis,  where  either  of  the  parties  is  on  the  poor's  roll.  If  profes- 
sional men  are  to  have  their  time  and  talents  taxed  for  behoof  of  the 
poor,  it  is  impossible  to  conceive  what  good  objection  could  be 
stated  by  the  merchant,  farmer,  or  country  gentleman  sitting  one 
day  in  the  jury-box.  Should  they  consider  it  too  great  a  sacrifice, 
what  will  they  say  to  the  law  agent,  a  young  man  beginning 
business, — because  the  appointment  devolves  upon  the  junior  mem- 
bers of  the  body — to  have  his  services,  and  these  are  often  labori- 
ous, crowned  with  having  to  defray  the  whole  costs  of  a  jury  trial  ? 
There  is  only  one  thing  that  can  be  said  in  defence  of  holding  the 
poor's  agent  liable  for  these  expenses ;  to  put  it  in  the  strongest  way, 
it  is  a  wholesome  check  upon  him  against  reckless  litigation.  This 
might  be  urged  with  some  plausibility;  but  it  would  require  first  to 
be  shown  that,  as  a  general  rule,  there  was  any  necessity  for  such  a 
check.  ^That  there  have  been  instances  of  reckless  litigation  on 
the  part  of  agents,  cannot  be  denied.  You  find  also  reckless  mer- 
chants and  bankers ;  and  it  appears  to  be  nothing  short  of  an  un- 
justifiable affront  to  the  profession  to  say  that  the  young  legal 
practitioner  must  be  curbed  by  such  a  legal  penalty.  If  he  is 
disposed  to  speculate  in  lawsuits,  he  will  find  little  difficulty,  we 
dare  say,  in  gratifying  his  propensity  without  resorting  to  clients  on 
the  poor's  roll.  But,  after  all,  this  suggestion  has  little  applicability, 
when  it  is  remembered  that  the  cause  is  remitted  to  the  agent,  not 
to  consider  whether  there  is  a  good  case  or  not,  but  to  proceed,  so 
that  he  has  no  alternative  but  to  cany  on  the  suit  to  an  issue,  what- 
ever that  may  be. 
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Burdens  of  a  pecaniary  nature  are  also  laid  on  agents  for  the 
poor  in  criminal  business.  They  have  often  to  travel  into  the  coun- 
tiy  some  distance  to  precognosce  witnesses,  pay  their  expenses,  and 
also  the  witnesses  for  attendance.  We  refer  not  merely  to  agents 
here,  but  throughout  Scotland ;  and  the  expense  of  attending  cir- 
cuit, and  bringing  witnesses,  is  firequently  no  trifle.  This  deserves 
the  attention  of  the  Crown. 

Tjegal  Appointments. — The  professional  appointments  that  have 
fallen  to  the  disposal  of  the  Government  during  the  past  six  weeks 
of  the  session,  have  been,  if  not  very  important,  sufficiently  nume- 
rous, we  should  think,  to  satisfy  the  demands  of  the  class  who,  in 
Edinburgh  circles,  are  considered  to  have  a  vested  interest  in  the 
distribution  of  patronage.  We  shall  merely  enumerate  them. 
First  in  importance,  is  the  appointment  of  Lord  Jerviswoode  to  the 
highly  responsible,  but  not  lucrative  office  of  one  of  the  Lords 
Commissioners  of  Justiciary.  This  appointment  is  consequent  upon 
the  retirement  of  Lord  Ivoiy  from  the  bench  of  the  Criminal  Court, 
in  consequence,  w^e  regret  to  learn,  of  continued  indisposition. 
Lord  Jerviswoode  had  considerable  experience  in  criminal  practice, 
first  as  an  advocate-depute,  afterwards  as  Sheriff  of  Stirlingshire! 
and  ultimately  as  Lord  Advocate.  As  a  judicious  and  sound  cri- 
minal lawyer  he  has  few  equals  on  the  bench ;  and  we  feel  assured 
that  the  appointment  will  prove  a  most  satisfactory  one.  The  ap- 
pointment of  Mr  Wilson  to  the  substitute  Sherifiship  of  Kincardine, 
and  of  Mr  Sheriff  to  Haddington,  have  been  already  noticed.  The 
appointment  of  standing  counsel  to  the  Commissioners  of  Woods 
and  Forests,  etc.,  has  been  given  to  Mr  Thomas  Ivory.  The 
vacancy  in  the  Sheriffship  of  Ayr,  we  believe,  has  not  yet  been 
filled  up :  it  is  understood  to  lie  between  Mr  William  Ivory,  the 
senior  Advocate-Depute,  and  Mr  N.  C.  Campbell ;  but  we  hare 
good  reason  to  believe  that  Mr  Campbell,  whose  appointment,  we 
believe,  would  be  veiy  acceptable  to  the  county,  will  be  selected. 
The  retirement  of  Mr  Swinton  firom  the  chair  of  Civil  Law  in 
Edinburgh  created  a  vacancy  in  that  office,  which  has  been  filled 
by  the  election  of  Mr  Muirhead, — a  high,  and,  we  think,  a  merited 
compliment  to  an  accomplished  member  of  the  junior  bar. 
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FIRST  DIVISION. 
Monro  v.  Easter  Ross  Union,  etc. — 3fat/  28. 

Contract — Liquidate  Damages, 

Tbe  pursuer,  Donald  Munro,  builder  and  contractor,  Tain,  sues  the 
defenders  for  certain  sums  alleged  to  be  due  to  him  under  a  building 
contract  between  him  and  the  board  of  management  of  the  £ast.er  Ross 
Union,  dated  17th  August  1848.     By  the  contract,  the  pursuer  under- 
took to  erect,  by  the  1st  September  1849,  a  common  poorhouse  for  the 
nine  parishes  comprised  within  the  Union.     The  contract  price  was 
L.2475,  payable  by  fixed  instalments,  on  certain  stages  of  the  work  being 
completed,  and  the  balance  being  payable  on  the  completion  of  the  work 
to  the  satisfaction  of  the  inspector.    The  contract  contained  a  clause  in 
these  terms,  viz. :  '  And  the  said  Donald  Munro  engages  to  complete  the 
work  within  the  period  aforesaid,  under  a  penalty  which  it  is  hereby 
agreed  shall  be  considered  stipulated  damages,  not  subject  to  modifica- 
tion, of  L.5  sterling  for  each  week  after  the  said  date  (9th  September 
J  849)  until  the  completion  of  the  work.'     On  completion  of  the  works, 
on  15th  May  1850,  the  balance  due  to  the  pursuer  was  L.744,  18s.  lid., 
payment  of  which  was  ofifered  under  reduction  of  L.175,  as  liquidate 
damages  due  by  the  pursuer  for  .thirty-five  weeks'  delay  in  completing  his 
contract,  being  at  the  rate  of  L.5  per  week.     The  pursuer,  although  he  at 
first  declined,  ultimately  accepted  payment  in  September  following,  under 
deduction  of  the  penalty,  but  with  a  reserFation  of  his  legal  claim  to  fall 
payment,  the  Board  having  refused  to  adopt  the  recommendation  of  the 
Parochial  Boards  of  six  of  the  nine  parishes  within  the  union,  that  the 
penalty  should  be  remitted,  or  at  least  mitigated.     The  present  action 
was  therefore  brought  against  the  Board  of  Management  and  their  con- 
stitaents,  the  Parochial  Boards  of  the  several  parishes,  to  recover  payment 
of  the  L.175  deducted  as  damages,  and  interest  thereon,  besides  interest 
GO  the  third  instalment  for  the  period  between  26th  November  1849, 
when  due,  to  18th  January  1850,  when  paid.     The  pursuer's  averments 
on  record  were  in  substance  as  follows : — The  contract  restricted  him  to 
a  qaarry  in  Caithness  for  the  flagstones  required  in  connection  with  the 
foundations,  and  that  in  consequence  of  the  difficulty  and  delay  in  procar- 
ing  these  flags,  he  at  first  declined  to  sign  the  contract,  but  was  Indaced 
to  do  so  by  the  assurance  of  the  Board  that  ^  he  had  nothing  to  fear,  as 
he  was  dealing  with  gentlemen,'  which  was  meant  as  an  engagement  not 
to  exact  the  penalty  for  delay  not  arising  from  the  pursuer's  fault.     In 
the  winter  1848-49  the  building  was  delayed  in  consequence  of  a  vessel 
having  been  lost  when  carryhig  stones  for  the  purposes  of  the  building. 
The  pursuer  then  commenced  and  carried  on  the  works  without  delay 
until  15th  May  1850,  when  they  were  delivered  over  to  the  Board's  in- 
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spector  of  works.     The  poorboase  was  not  occapied  until  October  1850, 
five  montbs  after  its  completion  (a  fact  admitted  by  the  defenders),  aod 
no  loss  or  damage  had  been  sustained  by  them  in  consequence  of  the 
works  not  being  completed  until  May  1850.     The  pursuer  maintwnedin 
point  of  law  (1)  That  having  been  prevented  by  inevitable  accident,  and 
other  causes  over  which  he  had  no  control,  he  was  not  liable  in  penalty ; 
(2)  That  no  loss  or  damage  having  been  sustained  by  the  defenders,  no 
penalty  was  exigible ;  (3)  That  in  any  view  the  penalty  was  excessive, 
and  should  be  restricted  to  the  actual  loss  sustained ;  (4)  That  the  de- 
fenders were  not  entitled  to  exact  the  contract  penalty  in  consequence  of 
the  verbal  agreement  not  to  do  so  if  the  delay  was  not  imputable  to  the 
pursuer's  fault. 

The  Lord  Ordinary  allowed  issues ;  but  the  Court  recalled  the  inter- 
locutor, holding  that  the  pursuer  was  bound  by  his  agreement,  and  that 
proof  of  a  verbal  agreement  not  to  enforce  was  inadmissible. 

Pisf.— Andrew  Sbeills,  for  Discharge — May  30. 

Bankruptcy — Discharge, 

This  was  a  petition  for  the  discharge  of  a  sequestrated  bankrupt.    He 
was  sequestrated  on  his  own  petition,  with  concurrence  of  John  Sheills, 
farmer,  Myles,  near  Tranent,  his  father,  on  18th  March  1859.    After  the 
lapse  of  three  years,  he  applied  for  his  discharge.    This  was  opposed  by 
five  of  his  creditors  out  of  twenty-one.    The  gross  amount  of  the  debts 
was  stated  to  be  L.1150.    They  opposed  on  the  grounds  that  the  bank- 
rupt had  not  made  a  fair  surrender  and  discovery  of  his  estate.    From 
his  examination,  it  appeared  he  had  been  a  potato  merchant,  buying  in 
Haddington  and  selling  at  Newcastle,  and  he  stated  that  his  bankruptcy 
was  caused  by  his  brother,  who  sold  for  him  in  Newcastle,  refusing  to 
pay  him  a  debt  of  L.1010,  due  to  him  upon  the  whole  business  transac- 
tions down  to  his  sequestration.     From  another  part  of  his  examination, 
it  appeared  that  he  ceased  to  have  business  transactions  with  his  brother 
in  February  1858,  and  at  that  time  a  state  was  made  up  showing  that 
L.426  was  divisible  between  him  and  his  brother.     The  examination  did 
not  disclose  how  the  difference  between  the  half  of  the  last  sum  and  the 
larger  sum  of  L.J 010  was  to  be  accounted  for.    It  was  stated  that  the 
trustee  had  been  unable  to  make  anything  of  this  debt,  and  that  his 
brother  denied  that  it  was  due.    Another  ground  of  objection  was  that 
the  only  asset  on  the  estate  was  L.d,  16s.,  and  the  expense  to  which  the 
trustee  had  been  put  was  L.4,  5s.     There  had  been  no  dividend,  and  no 
composition  offered ;  but  the  trustee  upon  his  estate  had  given  a  favoor- 
able  report  to  the  bankrupt.    In  these  circumstances.  Lord  Ormidale  had 
found  the  bankrupt  entitled  to  his  discharge,  stating  that  nothing  sniS- 
ciently  tangible  to  support  these  objections  could  be  found  by  him  in  the 
examination  of  the  bankrupt  and  in  the  sequestration  proceedings. 

To-day,  the  Court  unanimously  recalled  this  judgment,  the  Lord- 
President  stating  that  the  grounds  of  the  application  were  not  satisfactory, 
while  those  of  the  opposition  were ;  that  the  bankrupt's  motive  for  setting 
up  the  large  debt  alleged  to  be  due  by  his  brother  was  that  he  had  to 
balance  the  claims  against  him  and  to  account  for  the  loss  of  his  creditors' 
money. 
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Dingwall's  Trustees  v.  Eduond — June  4. 
Reduction — Bankrupts/, 
The  defender  is  Francis  Edmond,  advocate  in  Aberdeen,  and.  trustee 
for  behoof  of  Lord  Kintore's  creditors,  and  the  pursuer  is  the  trustee  on 
the  sequestrated  estate  of  Walter  Dingwall,  sometime  factor  to  Lord 
Bantore,  and  tenant  of  the  farms  of  Dumforbes  and  Honeyhive,  on  Lord 
Kintore's  estate  of  Haulkerton.    The  object  of  the  action  is  to  reduce  op 
j^Te  redress,  by  way  of  damages,  for  a  renunciation  by  Dingwall  of  the 
lease  of  these  farms  in  favour  of  Lord  Kintore  and  his  creditors.     The 
grounds  of  action  are  very  indistinct  and  obscure,  owing  to  the  unsatis- 
factory state  of  the  record,  which  was  remarked  on  by  the  Court  both 
during  the  debate  and  at  the  advising,  Lord  Deas  observing  that  neither 
party  at  the  writing  of  the  record  seemed  to  have  had  any  idea  of  the 
case  they  were  to  maintain  before  the  Court.     Two  issues  were  proposed ; 
the  first  alleging  that  the  defender,  Francis  Edmond,  fraudulently  pro- 
cured the  renunciation  from  Dingwall  when  he  was  insolvent,  and  the 
second  alleging  that  the  said  defender  purchased  the  renunciation  by 
Dingwall  within  sixty  days  of  bankruptcy,  in  violation  of  the  Act  1696, 
cap.  5,  to  the  injury  of  DingwalFs  creditors.     These  were  the  grounds  of 
action  mainly  insfsted  on.    The  Court  unanimously  disallowed  the  issue, 
under  the  Act  1696,  cap.  5,  as  there  was  no  averment  that  the  renuncia- 
tion  was  for  a  prior  debt,  but,  on  the  contrary,  that  it  was  gratuitously  ^ 
and  they  allowed  the  pursuer  to  giv&  in  another  issue  as  to  fraud. 

Lord  Deas  ibdicated  an  opinion  that  the  pursuer's  only  remedy  was  not 
damages,  but  the  reduction  of  the  renunciation,  and  of  the  new  lease,  sa 
as  to  reinstate  him  in  Dingwall's  place ;  also  that  the  allegation  that 
Edmond  had,  in  the  position  of  trustee  for  Dingwall's  creditors  and  Lore) 
Kintore's  creditors,  sacrificed  the  former  to  the  latter  in  regard  to  this 
lease,  was  a  ground  of  action  against  him  personally,  but  not  as  trustee 
for  Lord  Kintore  and  his  creditors. 

Walls  r.  Connell  and  Bell — June  5. 

Arliiration — Reduction  of  Decree, 

This  was  an  action  of  reduction  of  an  interim  decree-arbitral  on  the 
groond  of  corruption.  The  pursuer,  William  Walls,  merchant  in  Olas^ 
govr,  in  February  1858,  bought  from  the  defender,  Mr  Connell,  accountant 
in  Glasgow,  a  house  in  Glasgow  then  in  course  of  erection.  The  price 
was  to  be  paid  by  instalments  of  not  less  than  L.100  '  as  the  work  pro- 
ceeds to  the  satisfaction  of  Mr  William  Wylie,  builder,  Glasgow,  and  aa 
the  same  shall  be  authorised  by  Mr  George  Bell,  architect  in  Glasgow 
(the  other  defender),  but  under  deduction  always  of  such  sums  of  penalty 
as  shall  be  awarded  by  the  said  George  Bell  under  the  reference  herein* 
after  expressed.'  By  the  contract,  it  is  declared,  '  any  difference  that  may 
occur  between  the  parties  as  to  the  finishing,  or  generally  under  these 
presents,  is  hereby  referred  to  the  amicable  decision  and  final  sentence  of 
the  said  George  Bell  as  arbiter,  mutually  chosen  between  the  parties.' 
After  the  work  had  proceeded  a  certain  way,  and  various  payments  to 
account  had  been  made,  the  pursuer  judged  it  necessary  to  resort  to  the 
Biibmission  clause  of  the  contract.  On  29th  June  1858,  he  lodged  a 
minnte,  praying  the  arbiter  to  award  him  certain  penalties  for  the  delay 
in  completing  the  house.    Afterwards  the  arbiter  ordained  the  pursuer  to 
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make  certain  pajmeDts  to  Connell;    and  by  interlocutor,  dated  24{li 
AngQst  1858,  ordained  bim  fortbwith  to  pay  Connell  L.120.     This  action 
of  reduction  wa£  thereafter  brought  of  this  interim  award,  and  of  the 
submission  itself,  but  the  pursuer  restricted  his  conclusions  to  reduction 
of  the  interim  award.    He  proposed  two  issues,  one  raising  the  question 
of  ultra  vires,  the  other  of  corruption.     His  grounds  for  the  first  were, 
that  the  award  was  pronounced  without  the  arbiter  inquiring  whether  the 
work  was  proceeding  to  the  satisfaction  of  Mr  Wylie,  and  without  con- 
sidering the  pursuer's  claim  for  penalties,  and  therefore  was  tdtra  vires. 
The  alleged  corruption  consisted  of  the  arbiter  having  transacted  with 
Connell  without  the  pursuer's  knowledge,  and  having  become  guarantee 
for  the  price  of  the  marble  chimney-pieces,  amounting  to  L.17,  10s., 
whereby,  it  Was  alleged,  the  arbiter  acquired  an  interest  to  award  money 
to  Council  to  pay  the  marbles,  and  thus  discharge  his  own  guarantee. 

The  defenders  consented  to  a  proof  on  commission  before  answer,  bat 
the  pursuer  refused  to  consent,  and  craved  approval  of  his  issues.  The 
Lord  Ordinary  reported  the  case,  intimating  an  opinion  that  the  pursuer 
was  not  entitled  to  an  issue  of  ultra  vires^  and  expressing  doubts  how  far 
he  was  entitled  to  one  on  the  ground  of  corruption. 

To-day,  the  Court  unanimously  dismissed  the  action  as  irrelevant.  It 
was  a  very  peculiar  action.  It  sought  to  cut  out  and  reduce  an  interim 
award  from  a  submission,  while  leaving  the  submission  itself  subsisting. 
This  was  not  actually  incompetent; 'but  it  would  require  very  precise 
averments  to  support  such  an  action.  All  the  averments  here  were  vague 
and  indefinite.  It  would  never  do  to  expose  submissions  to  challenge  on 
such  grounds.  The  alleged  guarantee  of  the  arbiter  was  only  to  accele- 
rate the  execution  of  the  contract,  and  the  amount  was  such  a  trifle  as  to 
make  the  whole  affair  ridiculous  as  a  ground  on  which  to  establish  a  case 
of  corruption. 

LeITH  v.  LlEUTENAKT-COLOMEL  B.  W.  D.  LeTTH  AND  OtHERS.— J«»«  5. 

Entail — Aberdeen  Act — Shootings, 

The  questions  here  arise  as  to  bonds  of  provision  under  the  Aberdeen 
Act  5  Geo.  IV.,  cap.  87,  burdening  the  entailed  estates  of  Freefield  and 
Olenkindie  to  the  extent  of  L.7000,  or  at  least  three  years'  rent ;  and  the 
following  points  for  opinion  were  sent  by  the  First  Division  to  the  whole 
Court : — 

^  Whether,  in  calculating  the  amount  of  the  provisions  in  fayoiir  of  the 
younger  children,  the  yearly  rents  or  values  of  the  following  subjects,  or 
any,  and  which  of  them,  are  to  be  taken  into  computation,  viz. : — 

*  1st,  The  mansion-house,  offices,  garden,  and  policies  situated  on  Free- 
field,  and  the  mansion-house,  offices,  garden,  and  policies,  sitnated  on 
Glenkindie,  or  either  of  them? 

'  2d,  The  right  of  shooting  on  the  estate  of  Glenkindie  ? 
8d,  The  right  of  shooting  on  the  estate  of  Freefield  1 
4th,  The  fishing  on  the  river  Don  ?' 

All  the  Judges  were  of  opinion  that  the  mansion-houses,  etc,  ought 
not  to  be  taken  into  computation,  and  that  the  salmon-fishing  onghtto  be. 
As  to  the  shootings,  which  were  unlet  but  valuable,  there  was  a  difference 
of  opinion.  The  Lord  Justice-Clerk,  Lord  Benholme,  and  Lord  Neaves, 
with  whom  agreed  the  Lord  President  and  Lord  Curriehill,  thought  they 
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coald  not  be  iocladed  in  the  yearly  rents  or  Takes ;  bnt  the  majority, 
consisting  of  Lords  Cowan,  Ardmillan,  Mackenzie,  Kinloch,  Jeryiswoode, 
and  Ormidale,  with  whom  Lord  Deas  concurred,  held  that  they  ought  to 
be  included.  The  substantial  ground  of  the  majority  was  the  large 
money  value  of  rights  of  shooting  when  let.  The  ground  of  the  minority 
was  that  the  right  of  shooting  is  not  a  right  of  property. 

Pet, — Campbell  v.  Beck. — June  11. 

Sequestration — Competition — Trust. 

This  was  a  petition  by  creditors  of  Alexander  M'Farlane,  sometime  of 
the  Caledonian  Hotel,  Glasgow,  for  seqaestration  of  his  estates.  M'Far- 
lane  opposed  the  application  on  the  ground  that  so  far  back  as  October 
1860,  he  had  executed  a  trust-deed  conveying  his  whole  estates  to  James 
Torreus  and  others,  as  trustees  for  behoof  of  his  creditors,  and  that  these 
trustees  had  entered  into  possession  of  the  estate  and  carried  on  the 
business  of  the  hotel,  and  that  the  petitioners  were  acceding  creditors  to 
this  trust,  as  well  as  all  the  other  creditors,  with  the  exception  of  two 
heritable  creditors.  The  reason  given  by  the  petitioners  for  now  craving 
sequestration  was  that  these  heritable  creditors  had  executed  a  poinding 
of  the  ground,  and  would  carry  off  the  moveable  effects  on  it  if  they  were 
not  stopped  by  a  sequestration.  The  Lord  Ordinary  (Ormidale)  held  that 
by  acceding  to  the  trust-deed  the  creditors  had  barred  themselves  from 
demanding  sequestration,  and  that  it  seemed  most  inequitable  Hhat 
the  petitioners  and  other  creditors  who  acceded  to  the  trust  who  had 
taken  and  kept  possession  of  the  respondent's  whole  means  and  effects 
since  October  1860,  during  which  "they  speculated  and  traded  with  the 
same  for  their  own  advantage  and  according  to  their  own  views,  without 
any  control  or  interference  whatever  on  the  part  of  the  respondent,  should 
now  be  allowed,  when  they  find  that  the  heritable  creditors  are  not  to 
delay  longer  in  taking  the  ordinary  and  necessary  measures  available  to 
them  to  make  their  claims  effectual,  to  throw  the  trust  arrangement 
entirely  aside,  and  thereby  destroy  the  rights  acquired  by  the  respondent 
under  that  arrangement  just  as  if  it  had  never  been  entered  into.* 

The  Lord  President  said  that  the  petition  for  sequestration  was  one  in 
itself  competent,  and  that  the  Lord  Ordinary  was  bound  to  grant  it  except 
it  was  opposed  on  cause  shown.  M'Farlane  had  appeared  to  show  cause 
why  it  should  not  be  granted.  The  reason  was  that  a  trust-deed  had  been 
granted ;  but  this  trust-deed  did  not  bind  those  who  acceded  to  it,  unless 
the  other  creditors  agreed.  It  would  be  unjust  to  allow  the  heritable 
creditors  who  had  not  acceded,  to  carry  off  the  moveables,  by  preventing 
sequestration ;  besides  the  trust  deed  itself  contemplated  the  possibility  of 
sequestration  being  necessary  to  carry  out  its  object.  The  other  Judges 
concurred. — Interlocutor  altered. 

TuBKER  V.  M'Lellands  AND  Others. — June  12. 

Arrestment — Landlord  and  Tenant 

The  petitioners  for  recall  of  arrestments  are  trustees  for  the  Monkland 
Iron  and  Steel  Company,  and  the  creditors  of  that  company.  They  were 
appointed  in  1861,  after  this  company  had  suspended  payment,  to  wind 
np  its  affairs.  The  respondent  is  the  proprietor  of  Barbauchlaw,  of  which 
estate  the  minerals  were  leased  by  the  Monkland  Iron  and  Steel  Company 
in  1854,  before  the  respondent  became  proprietor.    By  the  lease,  assignees 
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were  excladed,  bat  not  sab-tenants,  it  being  stipulated  that  in  the  case 
of  a  snb-lease,  the  principal  tenants  shoald  still  remain  bonnd  for  the  rent 
and  other  prestations.  A  sab-tack  was  granted  in  faroor  of  the  Messrs 
M^Lelland,  for  behoof  of  the  company  and  its  creditors,  the  principal 
tacksman  being  to  be  retrocessed  on  fall  payment.  Mr  Tamer  has  raised 
an  action  conclading  (1),  for  redaction  of  the  sab-tack  to  the  M^Lellands, 
as  being,  in  fact,  an  assignation,  and  contrary  to  the  lease;  (2),  for 
declarator  that,  by  the  insolvency  of  the  company,  the  principal  tack  had 
terminated,  and  the  minerals  had  reverted  to  him ;  and  (3),  for  L.50,000 
of  damages  for  the  illegal  working  of  the  minerals  since  4th  December 
1861.  The  present  petition  is  for  recal  of  arrestments,  which  have  been 
used  on  the  dependence  of  this  action.  The  Lord  Ordinary  (Kinloch)ha8 
recalled  the  arrestments,  on  cantion  being  found  to  the  extent  of  L.2000. 
Mr  Tnrner  reclaimed,  contending  that  caution  should  be  found  to  the  fall 
extent  of  L.50,000,  or  at  least,  to  a  larger  extent  than  L.2000.  The  Court 
unanimously  refused  the  reclaiming  note,  with  expenses,  holding  that,  in 
the  circnmstanoes,  the  Lord  Ordinary  had  exercised  a  sound  discretion. 

Duff  v.  Trikitt  House  of  Leith  asd  othkb  Incobporahoks. — Jum  14. 

Church — Stipend, 
The  pursuer  of  this  action  is  the  Rev.  Henry  Duff,  minister  of  the 
second  charge  of  South  Leith,  and  as  the  seat-rents  of  the  Church  are 
not  sufficient  to  pay  him  his  stipend,  he  has  sued  the  corporations  of 
Leith  as  the  parties  primarily  and  permanently  liable ;  and  the  Court  has 
now  found  that  they  are  so  liable  to  him.  Their  obligations  commenced 
in  Roman  Catholic  times,  when  each^eorporation  had  an  altar  and  sup- 
ported a  chaplain.  When  Protestantism  was  introduced,  the  corpora- 
tions appointed  one  chaplain,  and  seated  the  church,  and  let  the  pews. 
By-and-bye  the  church  was  made  the  parish  church,  and  the  parish  minis- 
ter transferred  as  first  minister,  while  the  chaplain  became  second  minister. 
The  Court  held  that  the  second  charge  thus  became  a  benefice  and  an 
ecclesiastical  corporation.  Augmentations  from  time  to  time  were  then 
made  to  the  benefice,  and  up  to  1846,  the  stipend,  as  so  augmented, 
was  paid  by  the  defenders.  In  that  year  an  Act  was  passed  taking  the 
seat-rents  from  the  incorporations,  and  giving  them  to  the  kirk-session  to 
pay  the  stipend  of  the  minister  of  the  second  charge ;  but  this  arrange- 
ment was  in  the  Act  itself  declared  only  to  be  in  farther  security  of  the 
stipend.  The  Court  have  held  that  the  obligation  originally  imposed  was 
in  no  way  affected  by  this  Act  of  Parliament ;  and  that  as  the  additional 
security  it  had  afforded  was  inadequate,  the  primary  obligants  mast  make 
up  the  difference  to  Mr  Duff.  As  there  are  matters  of  accounting  in- 
volved, the  case  was  remitted  back  to  Lord  Jerviswoode,  as  Ordinary,  and 
the  pursuer  found  entitled  to  his  expenses  since  the  date  of  the  interlocu- 
tor reclaimed  against. 

SECOND  DIVISION. 

m 

Hume  v.  Hume. — Mc^  27. 

Divorce — Pr<Hif, 
This  was  an  action  of  divorce,  in  which  a  question  had  arisen  as  to 
whether  the  defender  was  subject  to  the  jurisdiction  of  the  Court.     The 
pursuer  moved  for  a  proof  of  the  jurisdiction^  which  the  Court  were  will- 
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ing  to  grant,  bat  a  doabt  arose  as  to  whether  the  proof  shoald  be  taken 
on  commission  or  bj  the  Lord  Ordinary  nndei'  the  Conjogal  Rights  Act. 
Their  Lordships,  therefore,  took  time  to  consider  the  point. 

To-day,  the  Lord  Justice-Clerk  said  the  Court  were  of  opinion  that 
the  proof  shoald  be  taken  on  commission,  and  not  by  the  Lord  Ordinary. 
The  cases  of  Tnlloch  v.  Tulloch,  23  I).,  and  Shaw  v.  Shaw  in  1850, 
settled  that  proof  of  jurisdiction  was  to  be  taken  on  commission,  and  not 
before  the  Sheriff-Commissaries,  who  took  the  proof  on  the  merits  in  con- 
sistorial  canses.  The  Conjugal  Rights  Act  had  substituted  the  Lord 
Ordinary  for  the  Sheriff-Commissaries,  but  had  done  nothing  more.  The 
proof  at  present  asked,  therefore,  should  be  taken  on  Commission. 

Susp. — ^M*Gregor  v.  Lord  STRAtnAXLAN. — Mat/  27. 
Suspension — Decree  of  Absolvitor, 

The  suspender  was  tenant  of  Lord  Strathallan's  farm  of  Mossend.  In 
Febmary  1858  his  Lordship  presented  a  petition  to  the  Sheriff  of  Perth- 
shire to  have  M'Gregor  interdicted  from  pasturing  his  sheep  and  cutting 
brambles  on  his  plantations.  McGregor  then  presented  a  petition  to  hare 
the  fences  on  his  farm  inspected  and  put  in  proper  repair.  The  Sheriff 
conjoined  the  petitions  and  allowed  a  proof,  after  which  he  assoilzied 
Lord  Strathallan  from  the  conclusions  of  McGregor's  petition,  and  granted 
the  interdict  prayed  for  by  his  Lordship.  McGregor  was  also  found  liable 
in  expenses,  which  were  taken  and  decerned  for  at  the  sum  of  L.52, 14s.  dd. 
M^regor  then  presented,  on  juratory  caution,  this  suspension,  in  which 
he  prayed  the  Court  to  '  suspend  the  said  pretended  decree  and  charge, 
and  whole  grounds  and  warrants  thereof.'  Answers  were  given  in,  both  on 
the  merits  and  with  a  plea  that  the  suspension  was  incompetent.  The 
Lord  Ordinary  on  the  Bills  (Jerviswoode)  refused  the  note,  holding  that 
in  so  far  as  it  related  to  the  petition  at  McGregor's  instance,  it  was  in* 
competent,  and  in  so  far  as  it  related  to  the  petition  at  Lord  Strathallan's 
instance,  no  sufficient  grounds  for  passing  it  had  been  made  out. 

M'Gregor  reclaimed,  and  counsel  were  heard. 

The  Lord  Justice-Clerk  said  there  could  be  no  doubt  that  a  decree  of 
absolvitor  pronounced  inforo  in  an  inferior  Court  could  not  be  suspended, 
and  that  the  same  would  hold  in  regard  to  a  decree  for  expenses  pro- 
nounced m  faro  following  a  decree  of  absolvitor,  where  such  decree  was 
sooght  to  be  suspended  on  grounds  involving  the  merits  of  the  decree  of 
absolvitor.  Whether  such  a  decree  for  expenses  could  be  suspended  on 
grounds  not  involving  the  merits  of  the  decree  of  absolvitor,  was  a  different 
question,  on  which  he  gave  no  opinion.  In  the  present  case,  however, 
there  was  this  peculiarity  :  that  these  were  conjoined  actions,  in  one  of 
which  it  was  true,  decree  of  absolvitor  had  been  pronounced,  but  in  the 
other  interdict  had  been  granted.  Such  a  suspension,  he  thought,  was 
not  incompetent,  and  the  remedy  sought  might  have  been  given,  whether 
in  whole  or  in  part  he  (Lord  Justice-Clerk)  would  not  say,  had  the  note 
been  presented  on  caution.  It  had,  however,  been  presented  on  juratory 
caution  only,  and  he  was  satisfied  that  sufficient  grounds  had  not  been 
stated  for  passing  the  note  on  such  caution  only.  The  proof  sufficiently 
showed  that  the  suspender  had  accepted  the  fences  in  the  state  in  which 
he  found  them  withont  any  objection.  It  was  also  proved  that  his  sheep 
were  trespassing  on  Lord  Strathalian's  plantations,  and  that  he  was  cut- 
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ting  the  briars  and  brambles  there  withoat  right  to  do  so.  The  Sheriff's 
jadgment  was,  therefore,  quite  rights  and,  on  the  whole,  he  (Lord  Justice- 
Clerk)  was  for  adhering  substantially  to  the  interlocutor  of  the  Lord 
Ordinary,  refusing  the  note,  with  expenses. 

Lords  Cowan,  Benholme,  and  Neaves,  concurred. 

Lord  Advocate  t?.  M'Doxald. — May  28. 

Succession-Dufy — Annuity, 

This  was  an  information  bj  the  Lord  Advocate  claiming  L.795, 4s.  9d. 
as  succession-dutj  from  Mr  McDonald  of  St  Martin's.  The  late  Mr 
McDonald  of  St  Martin's  executed  a  trust-deed  conveying  his  large  herit- 
able and  moveable  estate  to  trustees  for  certain  purposes — one  of  which 
was  the  payment  of  an  annuity  of  L.IOOO  to  his  widow.  He  died  in 
1841,  and  the  trustees,  in  execution  of  their  powers,  made  over  the  trust 
estate  to  the  present  I^Ir  McDonald,  he  becoming  bound  to  pay  the 
widow's  annuity  as  long  as  she  lived.  In  1855  she  died ;  and  it  is  not 
disputed  that  he,  in  consequence,  had  '  an  increase  of  benefit'  to  the  ex- 
tent of  L.  1000  a  year.  The  Crown  claim  succession-duty  on  said  increase, 
under  the  5th  section  of  the  16th  and  ITthYict.,  cap.  51.  Mr  McDonald 
maintained  that  the  duty  was  not  due  in  respect  that  the  termination  of 
the  annuity  to  which  the  widow  was  entitled  was  not  a  succession  in  the 
sense  of  the  statute ;  and  farther,  that  the  annuity  was  not  a  charge, 
estate,  or  interest  on  the  property  of  the  defender  nor  a  burden  thereon, 
in  the  sense  of  the  statute.  The  Lord  Ordinary  in  Exchequer  ( Ardmillan) 
repelled  the  defences,  and  decerned  against  the  defender  for  the  daty 
claimed,  on  the  ground  that  the  increase  of  benefit  derived  by  him  from 
the  termination  of  the  widow's  annuity  was  a  succession  in  the  sense  of 
the  statute.  The  defender  reclaimed,  and  irithout  calling  on  the  counsel 
for  the  Crown,  the  Court  adhered. 

Susp, — HuxTER  V,  MiiXER. — Moy  30. 

Landlord  and  Tenant — Eolation  of  Crops* 

Mr  Hunter  of  Thurston  presented  a  note  of  suspension  and  interdict 
against  Mr  Miller,  one  of  his  tenants  taking  away  a  way-going  crop, 
other  than  a  white  crop,  to  an  extent  of  300  acres.  The  tenant  contended 
that  in  addition  to  a  white  crop  of  300  acres,  he  is  entitled  to  take  away 
a  way-going  black  crop  of  100  acres,  to  consist  of  potatoes,  beans,  etc, 
or  such  like.  The  lease  under  which  the  present  question  arises  was 
executed  in  1839  between  the  late  Mr  Hunter  of  Thurston  and  the  re- 
spondent's father,  and  superseded  a  previous  lease  between  the  same 
parties  during  it«  currency.  The  lease  stipulates  that  the  tenant,  besides 
observing  the  rules  of  good  husbandry,  shall  be  bound  '  never  to  have 
more  than  one-half  of  the  arable  land  in  white  crop  in  the  same  season, 
nor  to  take  two  white  crops  off  the  same  field  without  a  green  or  a  black 
crop  intervening,  and  to  take  only  one  black  crop,  such  as  hay,  beana, 
potatoes,  and  the  like,  between  grass  and  grass."  The  tenant  was  also 
bound  *•  to  leave  at  the  end  of  the  lease  the  turnip  or  fallow  breaks  oiM*e 
ploughed  for  the  incoming  tenant.'  Until  the  last  year  of  the  lease,  tlie 
tenant  adopted  the  four^shifc  or  five-shift  rotation,  and  for  that  year  he 
adopted  the  six-shift  The  landlord  contended  that  he  was  not  entitied 
to  alter  the  system  of  cultivation  during  the  last  year  of  the  leaaoi  to  the 
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effect  of  carrying  away  a  larger  way-going  crop  than  he  wonid  have  got 
under  the  system  previously  adopted.  On  a  remit  by  the  Court  to  Mr 
Hope,  Fentonbams,  he  reported  that  if  the  lease  prevented  a  six-shift 
rotation,  the  landlord's  interest  would  be  prejudicially  affected  by  the 
farm  being  left  under  that  course  of  cropping ;  as,  at  the  Whitsunday  of 
the  tenant's  removal,  the  landlord  would  only  receive  and  enter  to  100 
acres  of  grass  and  100  acres  of  fallow,  while  under  a  four-course  shift  he 
would  be  entitled  to  150  acres  of  grass  and  150  acres  of  fallow,  and  under 
a  fiye-course  shift  to  240  acres  of  grass  and  120  acres  of  fallow.  If  the 
lease  allowed  a  six-shift  rotation,  the  landlord's  interest  would  not  be  pre- 
judicially affected  by  the  tenant  following  a  four -shift  or  five-shift  rotation 
during  the  whole  years  of  the  lease  till  the  last,  and  then  laying  out  and 
dividing  the  farm  for  the  last  crop  as  under  a  six-shift  rotation. 

The  Court  to-day,  affirming  the  judgment  of  the  Lord  Ordinary  (Ard- 
millan),  held  that  there  being  nothing  in  the  lease  to  prevent  the  tenant 
adopting  throughout  the  six-shift  rotation,  and  Mr  Hope  having  reported 
that  the  landlord  was  not  prejudiced  by  a  different  course  having  been 
followed  in  the  previous  years,  and  the  six-shift  adopted  in  the  last,  the 
landlord  was  not  entitled  to  prohibit  the  tenant  from  taking  the  advantage 
the  six-shift  might  give  him  if  adopted  in  the  last  year.  The  clause  in 
the  lease  binding  the  tenant  *  to  leave  the  turnip  or  fallow  breaks,'  must 
be  held  to  refer  to  that  proportion  of  the  farm  which,  according  to  the 
six-shift  rotation,  the  tenant  would  have  in  turnip  or  fallow.  The  ^  tur- 
nip or  fallow'  must  be  held  to  mean  turnip  or  bare  fallow,  and  it  would 
be  inconsistent  with  the  terms  of  the  lease,  which  contrasted  turnip  and 
black  crop,  and  with  the  previous  leases  between  the  parties,  to  include 
black  crop  under  the  general  words  '  turnip  or  fallow  breaks.' 

Advn. — Sim  v.  Grant  and  Others. — June  2. 
Sale — MerccofUile  Law  Amendment  Act — Reputed  Possession. 

On  15th  June  1859,  William  Sim,  carpenter,  Grantown,  purchased 
from  John  Grant,  Westend,  Grantown,  a  mare,  cart,  wheels,  and  har- 
ness, at  the  price  of  L.11,  183.  9d.    Prior  to  this  sale,  the  mare  and 
effects  had  been  poinded  by  a  creditor  of  the  seller,  and  on  the  date  of 
the  purchase  the  price  was  paid  by  Sim,  at  Grant's  request,  to  the  poind- 
ing creditor.    Sim  did  not  take  delivery  of  the  mare,  but  allowed  her  to 
remain  in  the  possession  of  Grant,  who,  by  the  minute  of  sale,  became 
bound  to  deliver  her  to  him  at  any  time  when  required.    Grant,  the  seller, 
not  only  retained  the  possession  of  the  articles,  but  was  also  allowed,  and, 
in  point  of  fact,  used  and  enjoyed  them  as  his  own.    In  the  beginning  of 
I>eceinber  1859,  while  the  mare  was  still. in  the  possession  of  Grant,  she 
vrsA  poinded  by  the  Rev.  W.  Grant,  Duthill,  one  of  his  creditors.    Imme- 
diately after  this  poinding,  Sim  intimated  to  the  messenger  that  having 
purchased  the  mare,  he  was  entitled  to  delivery.     Notwithstanding  this 
intimation,  the  Rev.  W.  Grant  advertised  a  sale  of  the  mare  under  his 
diligence,  whereupon   Sim  presented  an  application  to  the  Sheriff  of 
JnTemess-shire  for  interdict  against  the  sale.     A  proof  having  been 
a.lloi¥ed,  the  Sheriff-substitute  granted  the  interdict;  but  this  was  re- 
called by  the  Sheriff.    Sim  then  presented  a  note  of  advocation,  and  the 
Ix>rd  Ordinary  (Mackenzie)  reversed  the  judgment  of  the  Sheriff;  and 
VOL.  VI. — vo.  Lxvn.  JULY  1862.  8  b 
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holding  that  ander  the  first  section  of  the  Mercantile  Law  Amendment 
Act,  19  and  20  Vict.,  cap.  60,  the  mare,  at  the  date  of  the  poinding 
complained  of,  was  not  liable  to  be  poinded  at  the  instance  of  the  Rev. 
W.  Grant  for  any  debts  alleged  to  be  dne  to  him  by  John  Grant,  to 
the  effect  of  preventing  Sim,  as  purchaser  of  the  mare,  from  enforcing 
delivery  thereof,  granted  interdict  against  the  sale.  The  Rev.  W.  Grant 
having  reclaimed,  the  Conrt  were  of  opinion  that  no  proper  question  of 
reputed  ownership  was  raised  in  the  case ;  and  farther,  that  the  Mercan- 
tite  Law  Amendment  Act,  sec.  I.,  did  not  apply  to  a  transaction  where 
not  the  bare  custody  only,  but  the  use  and  enjoyment  of  the  subjects 
sold,  remained  with  the  seller.  They  therefore  held  that  it  was  qoite 
competent  for  John  Grant's  creditors  to  poind  the  mare,  and  that  the 
interdict  against  the  sale  most  be  refused. 

Charles  Gray  v.  M'Hardt  and  Others,  MEaiBERS  and  Managers  of 
THE  Trades'  Widows  Supplementary  Fund  of  Aberdeen. — June  4. 

Res  JwScaia. 

This  is  an  action  of  declarator  and  reduction,  at  the  instance  of  a  mem- 
ber of  the  society,  to  have  the  minutes  and  resolutions  authorizmg  the 
dissolution  of  the  society,  and  payment  of  the  attendant  expenses,  judicial 
and  extra-judicial,  out  of  the  society's  funds,  reduced,  and  the  appropria- 
tion of  the  funds  to  pay  such  expenses  declared  to  be  illegal  and  ultra 
viresj  and  for  repetition  from  the  defenders  of  sums  so  expended.  The 
defenders  pled,  inter  alia,  res  judicata,  in  respect  the  pursuer  was  bound 
by  a  final  judgment  of  the  Court  in  1859,  by  which  the  defenders  were 
assoilzied  from  conclusions  of  declarator  and  reduction  precisely  the  same 
as  those  in  the  present  action. 

The  previous  action  was  at  the  instance  of  Alexander  Milne,  a  mem- 
ber of  the  society,  and  was  directed  against  the  members  and  managers. 
Its  conclusions  were  for  reduction  of  resolutions  of  the  society,  authorizing 
its  dissolution,  and  the  appropriation  of  funds  for  that  object,  and  for 
declarator^  that  it  was  uUra  vires  of  the  defenders  to  apply  any  of  the 
society's  funds  towards  payment  of  any  expenses  incurred  with  regard  to 
the  illegal  attempt  made  to  dissolve  the  society,  and  for  repetition  to  the 
society  of  sums  so  disbursed.  In  that  action,  the  Court  (adhering  to 
Lord  Mackenzie's  interlocutor)  assoilzied  the  defenders,  and  sustained 
their  plea,  to  the  effect  that  these  expenses  formed  correct  and  proper 
charges  against  the  fund.  In  the  present  action,  the  Lord  Ordinary 
(Ardmillan)  did  not  think  it  necessary  to  dispose  of  the  plea  of  rtt 
judicata,  but  assoilzied  the  defenders,  in  respect  of  the  previous  decision, 
which  he  held  to  be  an  express  authority  in  point. 

The  Court  to-day  recalled  that  interlocutor,  and  sustained  the  plea  of 
res  judicata. 

The  Lord  Justice-Clerk  said  that  it  was  obvious  that  the  question 
raised  and  decided  in  the  previous  action  was,  whether  the  society  or  its 
members  were  entitled  to  pay  out  of  the  society's  funds  the  expenses  in- 
curred in  attempting  to  dissolve  the  society,  whether  in  Coart  or  out  of 
it.  The  present  action  was  an  attempt  to  raise  precisely  the  same  point, 
and  the  only  question  was,  Are  the  parties  to  the  two  actions  so  idttdtified 
as  to  make  the  plea  of  res  judicata  applicable  T  In  the  preyioas  action, 
the  pursuer  was  a  member  or  contributor,  and  sued  in  that  chanctor ; 
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and  the  action  was  directed  against  the  managers  and  members.  In  the 
present  action  the  parsuer  was  a  manager  and  contributor,  and  sned  in 
respect  of  his  interest  in  the  association ;  and  thus  the  same  interest  was 
represented  by  the  pnrsner  in  the  one  action  as  by  the  pnfsner  in  the 
other,  and  the  defenders  were  the  same.  There  were,  therefore,  termini 
habilea  for  sustaining  the  plea  of  res  judicata. 

Lord  Cowan  concurred. 

Lord  Benholme  said  three  things  must  combine  to  admit  the  plea  of 
res  judicata — ^identity  of  parties,  of  matter  judged,  and  of  grounds  of 
judgment.  Here  the  ground  of  decision,  and  the  thing  to  be  decided, 
were  identical  with  those  in  the  prcTious  action.  The  pursuer,  although 
not  the  same  person  as  the  pursuer  in  the  other  action,  was  identified  in 
interest  with  him ;  and  it  was  identity  of  interest,  not  of  person,  that 
must  be  looked  to. 

Lord  Neares  also  concurred.  Instead  of  identity  of  ground  of  deci- 
sion, he  would  substitute  identity  of  medium  conchidendi^  as  one  of  the 
three  things  requisite  to  support  the  plea  of  res  judicata* 

M.P. — Monjeath's  Trustees. — June  b. 
Trust — A  dministratkm. 

The  Misses  Monteath  left  their  property  to  trustees,  for  the  purchase 
of  an  estate,  to  be  called  Kepp,  and  to  be  entailed  on  Major  Archibald 
Monteath  and  his  heirs  male,  whom  failing,  his  brother,  James  Monteath 
Douglas.  Major  Monteath  at  his  death  bequeathed  the  sum  of  L.10,000t 
in  the  following  terms: — 'I  hereby  leave  and  bequeath  the  sum  of 
Li.10,000  for  the  purchase  of  lands  in  Perthshire,  to  be  caUed  Ammore^ 
and  to  be  added  to  the  entail  of  the  lands  to  be  called  Kepp,  but,  at  the 
same  time,  held  as  a  separate  estate.*  James  Monteath  Douglas,  who 
was  appointed  his  sole  executor  and  trustee,  confirmed  himself  executor, 
and  served  himself  heir  to  the  Major's  whole  estate,  heritable  and  move* 
able,  and  intromltted  therewith,  without  distinction  of  his  own  proper 
estate,  continuing  in  possession  of  the  joint-estate  till  his  death,  when  he 
left  his  whole  estate,  including  the  Major's  estate,  to  trustees,  who  raised 
the  present  multiplepouiding. 

The  Court,  in  January  1860,  appointed  a  jiudicial  factor  to  administer 
the  estate  of  Major  Monteath  separately  from  that  of  his  brother  James,, 
with  which  it  had  got  mixed  up.  The  judicial  factor,  as  coming  in  the 
place  of  James  Monteath  Douglas,  in  his  character  of  trustee  on  the 
Major's  estate,  claims  the  sum  of  L.  10,000  bequeathed  by  the  above 
codicil  The  competing  claimants  are  the  present  trustees  of  Misses 
Monteath,  who  contend  that  they  are  entitled  to  insist  oa  this  sum 
(which  was  bequeathed  for  the  purchase  of  lands  to  be  added  to  the 
entail  of  Kepp),  being  paid  to  them,  in  order  to  its  being  aj^plied  in  the 
manner  directed  by  the  settlement  and  codicil. 

The  Lord  Ordinary  ( Jerriswoode)  preferred  the  judicial  faetor,  hold- 
ing that  the  duty  of  applying  the  bequest  of  L*10,000  in  the  purchase  of 
lands  was  imposed  on  him  as  representing  the  Major's  trustee.  His 
Lordship  held  that  the  direction  contained  in  the  eodicil  must  be  held  to 
be  addressed  to  the  Major's  own  executor  and  trustee,  as  the  bequest 
was  made  with  a  view  to 'carry  out  special  purposes ;  uid  no  authority 
was  given  to  the  executor  or  trustee  to  pay  or  make  over  the  fund  to* 
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any  other  person  or  persons.  Misses  Monieath's  trustees  haying  re- 
claimed, the  Conrt  to-day,  without  calling  on  counsel  for  the  respondents, 
adhered.  They  held  that  the  words  of  the  codicil,  being  words  of  be* 
quest,  if  a  legatee  had  been  named,  the  executor  would  have  had  to  pay 
the  sum  over  to  the  legatee ;  and  no  legatee  having  been  mentioned,  bat 
only  a  purpose,  it  must  be  held  one  of  the  purposes  of  the  trust  to  be 
carried  out  by  the  trustee  or  executors.  A  legacy  to  the  trustees  under 
another  settlement,  qua  trustees,  was  an  entire  novelty;  and  it  was 
doubtful  whether  trustees  had  power,  in  that  cUaracter,  to  accept  a  be- 
quest made  by  a  person  other  than  the  truster. 

Anderson  and  Others  v.  Lord  Morton's  Trusters.— >/«««  6. 

Process — A  handonment. 

In  this  case,  which  involves  a  right  of  way,  a  minute,  departing  from 
certain  conclusions  of  the  summons,  was  lodged  in  1851  before  the  record 
was  closed.  The  record  was  subsequently  closed,  issues  were  adjusted, 
and  decree  given  for  the  pursuers  in  terms  of  the  issues.  The  Court,  a 
short  time  ago,  ordered  the  minute  of  abandonment  to  be  withdrawn  as 
incompetent.  The  pursuers  now  proposed  to  put  in  another  minute  of 
abandonment,  in  similar  terms,  departing  from  the  conclusions  of  the 
summons  on  which  issues  had  not  been  taken,  and  reserving  right  to 
bring  a  new  action  on  the  grounds  departed  from.  They  also  asked 
expenses. 

Lord  Cowan  held,  that  issues  having  been  adjusted  and  approved  of, 
there  was  an  end  of  the  whole  cause  embraced  in  the  summons,  and  there 
remained  nothing  beyond  the  issues  for  judicial  investigation  and  deter- 
mination, and  therefore  nothing  to  abandon.  With  regard  to  exp)en8eSy 
the  pursuers  were  entitled  to  them,  subject  to  modification,  up  till  the 
date  when  the  line  of  road  was  finally  adjusted.  Since  that  date,  ex- 
penses would  be  given  to  neither  party.    The  other  Judges  concurred. 

Knox  and  Others  r.  Cra>vford. — June  6. 
Loan  or  Donatiofi-^Issiie — Proof. 

This  was  an  action  by  the  executors  of  the  late  Mr  Bum  for  payment 
of  certain  sums  alleged  to  have  been  advanced  by  them  in  loan  to  the 
defender.  The  conclusion  is  simply  for  payment  of  the  sums  lent.  For 
two  of  the  loans,  written  acknowledgments  had  been  given  to  the  de^ 
ceased  by  the  defender ;  but  these  acknowledgments  are  in  the  defender's 
hands.  The  case  came  before  the  Court  on  the  question  what  was  the 
appropriate  form  of  issue,  and  whether  it  could  be  granted  in  this  action. 

The  Lord  Justice*Clerk  said  that  the*  pursuers  would  first  have  to 
establish,  with  reference  to  these  two  loans,  that  the  documents  of  ac- 
knowledgment ought  to  be  in  their  possession,  and  not  in  that  of  the 
defender,  the  alleged  debtor.  He  had  some  doubts  whether  this  was  & 
proper  form  of  action  to  try  such  a  question ;  but  he  did  not  wish,  if 
possible,  to  put  the  pursuers  to  the  expense  of  raising  another  action, 
more  especially  as  the  defender  made  no  objection.  He  therefore  thought 
the  Court  might  allow  issues  to  try  this  question.  That  was  the  only 
question  as  to  these  two  loans ;  because,  if  the  documents  ought  to  be 
in  the  possession  of  the  pursuer,  the  constitution  of  the  debt  was  ad* 
mitted  by  the  defender,  and  it  was  not  alleged  to  have  been  paid.    He 
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would  suggest  an  issue  for  the  pursuers,  putting  it  to  the  jury  whether 
the  defender  granted  the  acknowledgments,  and  afterwards  obtained  pos- 
session of  them  without  the  debt  being  paid  or  otherwise  extinguished. 
Under  this  issue  the  defender  might  prove  donation  without  a  counter- 
issue.    The  other  Judges  concurred. 

Buchanan  r.  Cullen. — June  6. 

AdvocaJt/6 — Action  for  Fees — Relevancy — Jury  Ti'ial, 

A  summons  was  raised,  at  the  instance  of  Mr  John  Cullen,' W.S., 
against  Mr  William  Buchanan,  advocate,  and  his  two  sons,  in  which  he 
concluded  for  L.2195,  as  the  balance  of  a  sum  of  L.2600  due  under  an 
agreement  between  the  parties  dated  in  1857.  This  action  was  defended 
by  Mr  Buchanan,  and  a  counter  action  was  immediately  raised  by  him, 
in  which  he  concludes  for  count  and  reckoning  for  all  sums  received  by 
the  defender  from  his  clients,  or  their  opposing  litigants,  on  account  of 
fees  charged  by  the  defender  as  having  been  paid  to  the  pursuer  for  pro- 
fessional services  in  the  causes  in  which  he  was  employed  by  the  defender 
as  counsel  for  the  defender's  clients  between  1837  and  1859.  The  pur- 
suer states  that  about  two  months  before  the  institution  of  the  present 
action,  he  ascertained  that  sums  of  money  to  a  very  large  amount  had 
been  received  by  the  defender  from  his  clients,  or  their  opposing  litigants, 
as  fees  paid  by  him  to  the  pursuer,  which  have  never  been  so  paid  or 
accounted  for ;  and  that  in  almost  all  the  causes  in  which  the  pursuer 
was  employed  as  counsel  by  the  defender  from  1837  to  1859,  the  sums 
sent  to  the  pursuer  as  fees  were  fewer  and  of  less  amount  than  those  that 
were  charged  and  were  actually  received  by  the  defender  on  his  account 
as  fees  paid  to  the  pursuer.  Mr  Buchanan  goes  on  to  give  detailed  in- 
stances in  support  of  this  general  averment.  He  asks  for  an  exhibition 
of  accounts,  and  for  payment  of  the  sums  charged  by  the  defender  as 
fees,  deducting  those  actually  paid  to  the  pursuer ;  and,  anticipating  a 
defence  founded  on  the  deed  of  agreement,  he  adds  reductive  conclusions 
as  applicable  to  that  deed,  on  the  ground  that  he  was  induced  to  enter 
into  it  by  the  fraudulent  concealment  and  false  and  fraudulent  representa- 
tion of  the  defender,  and  that  he  was  under  essential  error  as  to  the  ex- 
istence oT  the  balance  of  fees  due  to  him. 

The  defender  having  contended  that  the  action  should  be  dismissed  as 
irrelevant,  counsel  were  heard  on  that  point. 

The  Lord  Ordinary  (Jerviswoode)  was  of  opinion  that  the  important 
and  delicate  questions  involved  could  not  be  decided  on  the  statements 
on  record  without  investigation  into  the  facts,  and  therefore  ordered 
Ifisaes. 

Mr  Cullen  reclaimed. 

At  advising,  the  Lord  Justice-Clerk  said  that  if  the  conclusions  for 
count  and  reckoning  depended  entirely  on  the  pursuer's  success  in  his 
redactive  conclusions  the  natural  order  for  the  Court  to  follow  would  be 
to  consider  the  reasons  of  reduction  first.  But  it  was  conceded  by  the 
defender  that  although  the  reduction  was  unsuccessful,  the  conclusions 
for  coont  and  reckoning  would  still  apply  to  the  two  last  years  of  the 
period  in  which  Mr  Buchanan  and  Mr  Cullen  stood  in  the  relation  of 
connsel  and  agent,  the  agreement  sought  to  be  reduced  being  dated  in 
1857.    It  was  therefore  necessary  to  consider,  in  the  first  place,  that 
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part  of  the  conclasion  for  count  and  reckoning  which  did  not  depend 
upon  the  redaction,  and  that  involyed  the  qaestion  whether  Mr  Bnchknan 
was  entitled,  on  the  grounds  libelled,  to  sne  for  coansel's  fees.  The 
qaestion  raised  was  novel  and  very  important,  and  his  Lordship  was 
most  anwilling  to  determine  it  without  being  quite  clear  on  the  facts  to 
which  the  law  was  to  be  applied.  He  would  give  no  opinion  or  indication 
of  opinion  on  the  law  till  he  knew  the  exact  state  of  the  facts.  He  came 
substantially  to  the  same  conclusion  as  the  Lord  Ordinary,  that  an  in- 
vestigation was  necessary,  but  he  did  not  agree  with  him  as  to  the  mode 
of  investigation  to  be  followed,  being  decidedly  of  opinion  that  this  was 
not  a  case  to  be  submitted  to  a  jury.  It  was  a  common  opinion  that 
questions  of  fraud  should  properly  be  left  to  a  jury.  This  was  very  true 
in  some  cases  of  fraud,  such  as  fraud  in  mercantile  matters,  where  the 
question  submitted  to  the  jury  was  one  as  to  fair  dealiog.  Bat  there 
were  other  cases  of  legal  fraud,  or  fraud  in  the  eyes  of  the  law,  which 
depended  more  on  a  nice  discrimination  of  legal  principles  than  on  a 
balance  of  evidence,  and  to  which  jury  trial  was  inappropriate. 
The  other  judges  concurred. 

Declr.y  Wilson  v.  Stewart  ob  HAGAjtT  and  Othebs. — June  6. 

Bight  of  Way — Issue, 

This  is  an  action  of  declarator  of  a  right  of  public  way  through  the 
lands  of  West  Forth,  in  the  parish  of  Carnwath.  The  pursuer  proposed 
an  issue  describing  the  course  of  the  road  in  so  far  as  it  is  within  the 
property  of  the  defender,,  and  as  proceeding  from  thence  to  the  public 
road  leading  to  Mid-Calder.  The  defender  contended  that  the  pursuer 
was  bound  to  state  more  specifically  the  course  of  the  footpath  after  it 
leaves  the  diefender's  lands.  The  Court  gave  effect  to  this  contention, 
and  adjusted  the  following  issue : — 

*•  Whether^,  for  forty  years  and  upwards,  or  for  time  immemorial,  there 
has  existed  a  public  right  of  way  for  foot  passengers  from  the  vilLage  of 
Mid  Forth,  or  from  a  part  of  the  public  road  known  as  the  Carluke  Road, 
at  or  near  the  said  village,  leading  in  a  north-westerly  direction  through 
two  fields,  forming  part  of  the  said  lands  of  West  Forth,  and  respectively 
known  as  Cant's  Moss  Park,  and  the  Mid  Park,  to  a  point  212  yards,  or 
thereby,  eastward  from  the  north  west  corner  of  the  said  Mid  Park,  and 
from  thence  proceeding  through  the  farms  ofAhhey^  Bimeyhallt  and  otkerSf 
to  apoint  about  eqid'distant  from  the  farm  houses  of  Brow  and  Bowantrtej  of 
the  public  road  leading  from  the  villages  of  Daviesdykes  and  Boncle  by 
Headless  Cross  to  the  town  of  Mid-Caldei  t' 

The  italics  show  the  additions  made  by  the  Court  to  the  issue  as  pro^ 
posed  by  the  pursuer. 

Pet,,  Ktle  and  Others. — Jum  10. 

Summary  Petition — Inn^r  or  Outer  House. 

This  was  a  petition  for  the  recall  of  the  appointment  of  a  curator  brnns 
to  a  lunatic,  for  bis  exoneration  and  discharge,  and  for  the  appointmeiit 
of  a  new  curator  in  his  coom.  The  curator  was  appointed  by  the  Junior 
Lord  Ordinary  in  I860,,  and  he  asks  his  recall  because  he  is  about  to 
leave  the  jurisdiction  of  the  Scotch  courts.  The  petition  was  presented 
to  the.  Inner  House  on  the  ground  tha^  th^  Distribotion  of  BasiBfies  Jkct 
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00  and  21  Vict.,  c.  56),  to  the  Janior  Lord  Ordinary,  which  transferred 
petitions  for  appointment  of  judicial  factors,  and  for  their  exoneration 
and  discbarge,  omitted  to  make  any  provision  for  the  transference  of 
petitions  for  the  recall  of  their  appointments.  The  Court,  however,  held 
that  a  petition,  in  the  circnmstances  of  the  present  case,  ought  to  go  in 
the  first  instance  to  the  Junior  Lord  Ordinary.  Their  Lordships  held 
that  the  recall  was  only  incidental  to  the  exoneration  and  discharge,  and, 
therefore,  that  it  was  covered  by  the  fourth  head  of  the  fourth  section  of 
the  statute.  Their  Lordships  at  the  same  time  indicated  an  opinion  that 
whenever  an  appointment  had  been  made  by  the  Inner  House,  or  when- 
ever it  was  sought  to  remove  the  factor  on  the  ground  of  malversation, 
or  to  recall  his  appointment  on  the  ground  that  the  alleged  lunatic  was 
sane  at  the  date  when  it  was  made,  the  petition  to  recall  must  be  pre- 
sented to  the  Inner  House. 

Susp,,  WiNTON  AND  Co.,  AND  THOMSON  AND  Co* — June  10. 

Evidence — Brference  to  0<xtL 

This  was  a  suspension  of  a  charge  on  a  bill  in  which  the  Court  refused 
the  suspension,  held  the  letters  orderly  proceeded,  and  found  the  sus- 
penders liable  in  expenses.  The  suspenders  have  now  addressed  a  note 
to  the  Lord  Justice-Clerk  asking  his  Lordship  to  move  the  Court  to 
sustain  a  reference  to  the  oath  of  the  charges  contained  in  a  minute  of 
reference  of  same  date  with  the  note.  The  suspenders  maintained,  on 
the  authority  of  the  case  of  Scott  t^.  Livingstone,  22d  December  1831, 
10  S.  174,  that  the  minute  of  reference  was  incompetent,  and  that  the 
reference  could  only  be  made  in  the  form  of  an  incidental  petition  to  the 
Court. 

The  Lard  Justice-Clerk  stated  that,  after  consultation  with  the  judges 
of  the  First  Division,  the  Court  were  of  opinion  that  the  ininute  of  re- 
ference was  competent. 

Bayne  t;.  M'Greoor. — June  14* 
RqKoraJtion — Slander, 

This  IS  an  action  of  damages  for  slander,  at  the  instance  of  James 
fiayne,  S.S.C.,  against  Malcolm  McGregor,  S.S.C.,  on  allegations  which 
are  sufficiently  brought  out  in  the  issues  approved  of  by  the  Court.     On 
record  it  was,  by  a  clerical  error,  stated  that  the  slander  was  utterd  on 
loth  January  1860  instead  of  10th  January  1861,  but  the  Court  allowed 
the  error  to  be  corrected.    The  following  are  the  issues : — 
'It  being  admitted  that  Jean  M'Dougall  or  M'Call,  wife  of  Peter  M'Call, 
clothier,  Comrie,  and  the  said  Peter  M'Call  presented  a  petition  to 
the  Court  of  Session  for  the  appointment  of  a  curator  bonis  to  William 
McLaren,  residing  in  Comrie : 
*  It  being  further  admitted  that  John  Bamet,  Esq.,  advocate,  acted  as 
coausel,  and  the  defender  as  agent,  for  the  said  petitioners,  and  that 
the  petition  depended  before  Lord  Jerviswoode,  as  Ordinary : — 
'Whether  on  or  about  10th  January  1861,  and  within  the  Parliament 
House,  the  said  John  Burnet,  as  counsel  for  the  petitioners,  in  con- 
formity with  the  instructions  of  the  defender,  maliciously  given,  did, 
in  the  presence  of  a  gneat  number  of  persons,  then  in  the  Court- 
Koom,  and,  among  others,  in  presence  and  hearing  of  Charles  Scott, 
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Francis  William  Clarke,  and  William  Lndovic  Miur,  Esqmres,  ad- 
Tocates,  or  one  or  more  of  them,  make  to  the  Lord  Ordinary  a  false 
and  calamnioas  statement  that  the  pursuer  had  procured  the  indorsa- 
tion of  William  McLaren,  a  lunatic,  to  a  deposit-receipt ;  that  he  then 
went  to  the  Commercial  Bank,  and,  bj  means  of  protests  and  threats 
of  actions  of  damages,  attempted  to  get  the  money  contained  in  the 
said  deposit-receipt ;  and  that  his  conduct  was  such  as  would  justify 
a  complaint  to  the  Court,  so  that  he  might  be  censured — meaning 
thereby  that  the  pursuer  had  procured  or  obtained,  from  a  msD 
whom  he  knew  to  be  a  lunatic,  an  indorsation  to  a  deposit-receipt 
in  the  lunatic's  favour,  for  the  purpose  of  fraudulently  obtaiomg 
payment  thereof;  and  that  he  fraudulently  attempted  to  use  the  said 
indorsation  as  a  valid  indorsation,  by  attempting  to  procure  by 
virtue  of  it,  and  by  means  of  protests  and  threats  of  actions  of 
damages,  payment  from  the  bank  of  the  contents  of  the  said  deposit- 
receipt — ^to  the  loss,  injury,  &nd  damage  of  the  pursuer?' 
Damages  laid  at  L.IOOO. 

MciB  r.  B.  CoLLETT. — June  17. 

Partnership  ^^LiaXnlUy — Jurisdiction. 

This  is  an  action  for  L.106,  being  the  price  of  certain  goods  for- 
nished  by  the  pursuers  to  the  firm  of  Hubbard,  CoUett,  and  Co.,  in 
Bombay,  about  the  year  1845,  and  is  directed  against  Mr  CoUett,  as  a 
partner  of  the  said  firm  and  as  an  individual.  The  firm  of  Hubbard, 
Collett,  and  Co.,  was  composed  of  (he  defender  ami  one  other  partner,  Mr 
Hubbard,  who  is  not  subject  to  the  jurisdiction  of  the  Scotch  Courts. 
The  partnership' was  dissolved  in  1847.  The  defender  pied  two  pre- 
liminary defences — 1.  No  jurisdiction;  and  2.  '  That  the  said  action  is 
incompetent  as  laid,  in  respect  the  pursuers  have  made  no  demand  upon 
the  firm  alleged  to  be  their  proper  debtor,  and  have  neither  called  the 
said  firm,  nor  any  partner  thereof  other  than  the  defender,  and  that  the 
debt  neither  has  been  constituted  nor  is  sought  to  be  constituted  against 
said  firm.' 

After  a  proof,  the  first  plea  of  want  of  jurisdiction  was  repelled. 

The  Lord  Ordinary  (Jerviswoode)  sustained  the  second  plea,  but  the 
Court  altered. 

The  Lord  Justice-Clerk  said  that  this  second  defence  embraced  two  sepa- 
rate pleas — 1.  That  the  action  was  directed  against  a  partner  for  a  debt 
not  constituted  against  the  company ;  and  2.  That  all  t}ie  partners  were 
not  called.  To  determine  whether  these  pleas  were  applicable,  the  state- 
ments upon  record  must  be  looked  to.  The  defender  admitted  on  record 
that  the  goods  were,  on  his  order,  consigned  to  his  firm  in  Bombay,  and 
received  by  them,  and  that  he  and  Mr  Hubbard  were  the  sole  partners  of 
that  firm,  which  was  dissolved  in  1847.  His  Lordship  was  of  opinion 
that  the  preliminary  defence  could  not  be  sustained,  upon  two  grounds — 
1.  That  ,the  company  was  a  foreign  company,  whose  domicOe  was  in 
India,  and  whose  partners  were  connected  with  Lidia;  and  2.  That 
the  company  was  finally  dissolved  in  1847.  Hie  objection  that  the 
debt  had  not  been  constituted  against  the  society  did  not  apply  to 
the  present  case,  as  it  did  not  appear,  and  was  not  averred,  that,  accord- 
ing  to  the  law  of  Bombay,  a  company  had  a  person  against  which  debt 
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coold  b^  confiitQted.  With  reference  to  the  second  objection,  that  all 
parties  were  not  called,  the  parsner  was  no  doubt  bound  to  caU  all  the 
partners  if  he  could ;  bat  he  was  not  bound  to  do  what  was  impossible. 
The  only  partner  subject  to  the  jurisdiction  of  the  Scotch  Court  had 
been  called ;  and  16  require  that  the  partner  not  subject  to  the  jurisdic- 
tion should  alfio  be  called  would  be  to  require  an  impossibility.  Another 
consideration  which  strengthened  his  Lordship's  yiew  that  this  second 
plea  could  not  be  sustained  was,  that  this  was  a  dissolved  company.  In 
giving  effect  to  the  plea  that  all  parties  were  not  called — a  plea  founded 
on  principles  of  equity — it  would  be  strange  to  hold  that  a  claim  against 
a  company  which  had  been  dissolved  for  nearly  twenty  years  could  not  be 
made  effectud  unless  all  the  partners  could  be  found  in  one  jurisdiction. 

NoUfor  John  Keknedt,  W.S. — Jum  19. 

Diligence — Messenger, 

The  petitioner  is  about  to  raise  an  action  in  the  Court  of  Session,  and 
being  desirous  of  arresting  funds  belonging  to  the  defenders,  in  the  Island 
of  Lewis,  for  the  purpose  of  founding  jurisdiction,  and  also  on  the  de- 
pendence, presented  two  bills  praying  for  warrant  to  any  of  the  sheriff- 
officers  in  Lewis  to  execute  letters  of  arrestment  jurisdictionia  Jiffukmdag 
cetuaoy  and  thereafter  to  execute  the  warrant  of  arrestment  contained  in 
the  Bommons  about  to  be  raised. 

The  grounds  upon  which  it  was  asked  that  the  arrestments  should  be 
executed  by  sheriff-officers,  instead  of  messenger-at-arms,  were,  that  there 
is  no  messenger-at-arms  in  the  island  of  Lewis,  and  that  the  expense  of 
taking  a  messenger  from  the  mainland — 1st,  to  execute  the  arrestment 
jurMiciimue  Jitndandce  causa ;  and  2d,  to  arrest  on  the  dependence  would 
be  very  great,  and  that  the  delay  occasioned  by  doing  so  would  be 
hazardous,  in  respect  there  was  reason  to  believe  that  the  debtors  in- 
tended to  uplift  the  funds  immediately,  and  thereby  defeat  the  pursuer's 
claim,  or  compel  him  to  resort  to  a  foreign  jurisdiction.  The  Lord  Ordi- 
nary, on  the  Bills,  having  reported  to  the  Division,  their  Lordships  to-day, 
in  respect  of  the  circumstances  stated,  granted  warrant  as  craved. 

R,  N. — A.  C.  Douglas  in  Cokjoined  Processes  of  Multiplepoindikg 
AXD  Exoneration,  James  Douglas'  Trustees  v.  General  Douglas, 
AND  Declarator  General  Douglas'  v.  Tuem. — June  20. 

TrustSlectian. 

The  question  here  is  whether  or  not  the  claimant.  General  Monteath 
Douglas,  his  daughters  and  sister,  or  any  of  them,  have,  by  exercising 
their  rights  under  the  settlements  of  Major  Archibald  Monteath  Douglas, 
forfeited  all  right  to  take  benefit  under  the  settlements  of  James  Monteath 
Douglas,  in  which  he  dealt  with  the  residue  of  the  estate  of  the  said 
Major  Douglas,  on  the  footing  that  he  had  power  to  revoke  or  alter  the 
disposal  thereof,  as  contained  in  the  Major's  own  settlements.  Major 
Douglas  predeceased  his  brother  James,  and  left  deeds  and  testamentary 
writings  appointing  James  his  sole  trustee,  and  directing  him  to  invest  the 
residue  of  his  estates  in  land,  to  be  entailed  on  James  and  his  issue,  failing 
whom,  certain  other  persons.  One  of  the  Major's  codicils  is  in  these 
terms : — '  I  am  aware  how  very  incorrect  all  these  writings  are,  and  I 
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hereby  empower  my  brother  to  alter  any  part  of  them  he  may  deem 
proper.'  The  Major  having  died  in  1842,  James  made  ap  titles  to  his 
whole  estate  as  executor  and  heir-at-law,  and  intromitted  with  it  as  his 
own  daring  his  life.  At  death,  James  disposed  of  it  by  a  deed,  in  which 
he  directed  his  trustees  to  invest  the  residue  of  his  whole  estate  (includ- 
ing the  Major's  estate)  in  land  to  be  entailed  on  precisely  the  same  heirs 
(with  one  exception)  as  the  Major  had  directed  his  estate  to  be  entailed 
upon.  James  died  in  1850,  and  his  trustees  entered  upon  the  management 
of  the  estate  under  the  trust-deed.  In  1853,  General  Monteath  Douglas 
raised  a  declarator,  concluding  inter  aUa^  that  it  was  ultra  vires  of  James  to 
revoke  or  alter  the  Major*8  disposal  of  his  estate ;  and  the  Court,  in  1859, 
found,  in  terms  of  the  declarator,  that  the  trust  created  by  the  Major 
came  into  operation  at  his  death,  and  that  James  had  no  power  to  revoke 
or  alter  the  disposal  of  the  estate  made  by  the  Major's  settlement.  Mr 
A.  G.  Douglas,  who  is  the  person  entitled,  under  James'  settlement,  to 
succeed  next  after  General  Douglas  and  the  other  pursuers  of  the  de- 
clarator, now  contends  that  they,  having  defeated  the  settlement  of  James, 
and  elected  to  take  under  the  settlement  of  the  Major,  have  forfeited  all 
right  to  take  any  benefit  under  James'  settlement,  on  the  principle  of 
approbate  and  reprobate. 

The  Lord  Ordinary  (Jerviswoode)  found  that  General  Monteath 
Douglas  and  the  other  pursuers  of  the  declarator  had  not,  by  exercising 
the  rights  competent  to  them  under  the  Major's  settlement,  forfeited  their 
right  to  take  benefit  under  James'  settlement. 

The  other  Judges  concurred. 

The  Court  adhered,  holding  that  the  circumstances  of  the  case  did  not 
raise  a  question  of  approbate  and  reprobate,  or  put  the  General  and 
others  to  their  election,  and  that  their  conduct  could  not  be  regarded  as 
an  act  of  reprobation  of  James'  settlement,  or  have  the  effect  of  depriving 
them  of  benefit  under  it. 


OUTER   HOUSE. 

(Before  Lord  Ormidale.) 

PeL — Gardner,  for  Recall  of  Seql^stration. — June  6. 

This  was  a  petition  for  recall  of  a  sequestration  at  the  instance  of  the 
alleged  bankrupt  himself,  upon  the  ground  chiefly  that  there  was  no  estate 
to  sequestrate.  The  original  petition  for  sequestration  was  at  the  instance 
of  the  landlord  of  the  party  applying  for  recall,  against  whom  an  action  of 
damages  was  going  on  in  the  Court  of  Session,  at  the  instance  of  the 
alleged  bankrupt,  and  the  present  petition  for  recall  was  opposed  by  the 
landlord  and  the  trustee  in  the  sequestration.  As  the  case  is  one  of  some 
importance,  the  interlocutor  of  the  Lord  Ordinary,  as  well  as  the  note 
explaining  the  grounds  of  his  Lordship's  judgment,  are  given  below  at 
length. 

Edinburgh^  June  4,  1862. — The  Lord  Ordinary  having  heard  conns^el 
for  the  parties  and  considered  the  record,  debate,  and  whole  proceedings, 
recalls  the  sequestration  of  the  estates  of  the  petitioner  James  Gardner ; 
appoints  the  recall  to  be  entered  in  the  Register  of  Sequestrations  and  on 
the  margin  of  the  Register  of  Inhibitions,  in  terms  of  section  81  of  the 
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<  Bankraptcj  (Scotland)  Act,  1856  :'  Fiods  the  petitioner  entitled  to  ex- 
penses, allows  an  account  thereof  to  be  lodged,  and  remits  the  same  to 
the  auditor  to  tax  and  report. 

(Signed)        R.  Macfablans. 

Note. — ^In  this  case,  the  petitioner  prays  for  recall  of  the  sequestration 
which  was  awarded  of  his  alleged  estates  on  7th  Febmarj  last,  at  the 
instance  of  Mr  Walker,  the  landlord  of  flax  and  grain  mills  situated  near 
Airdrie,  of  which  the  petitioner  is  tenant. 

Mr  Walker,  the  landlord,  as  also  the  trustee  in  the  sequestration,  have 
appeared  and  opposed  the  recall.    They  are  the  respondents  in  the  petition. 

It  is  not  said  that  the  sequestration  was  wrongouslj  awarded  in  respect 
of  any  technical  or  statutory  defect  or  informality.  There  is  no  dispute 
that  Mr  Walker,  by  whom  the  sequestration  was  applied  for,  was  a 
creditor  to  the  extent  required  by  law,  or  that  the  present  petitioner  was 
a  notour  bankrupt. 

The  ground  on  which  the  application  for  a  recall  of  the  sequestration  is 
rested  is,  that  it  was  resorted  to  by  Mr  Walker  in  bad  faith,  and  for  no 
other  purpose  than  preventing  the  petitioner  from  prosecuting  an  action 
of  damages  against  him  then,  as  still,  depending  in  this  Court.  The 
motives  of  Mr  Walker  in  applying  for  sequestration  might  probably  be  of 
little  consequence  if  the  proceedings  were  in  themselves  unassailable.  But 
it  now  appears  plainly  enough  that  at  the  time  when  the  sequestration 
was  applied  for  and  awarded  the  petitioner  had  not  any  estate  whatever 
to  come  under  the  operation  of  a  sequestration,  and  the  respondents,  when 
pressed  on  the  point  by  the  Lord  Ordinary  during  the  discussion,  acknow- 
ledged that  they  knew  of  no  means  or  estate  of  any  kind,  or  to  any  extent, 
belonging  to  the  petitioner  which  either  has  been  or  could  be  sequestrated. 
Accordingly,  it  appears  from  the  Sederunt  Book  that  the  trustee  in  the 
sequestration  made  a  report  to  the  creditors,  dated  15th  March  last,  in 
which  he  refers  to  certain  litigations  in  which  the  petitioner  is  involved, 
and  to  a  state  of  affairs  consisting  wholly  of  claims  of  creditors,  but  in 
which  there  is  no  allusion  to  any  assets  or  estate.  On  the  contrary,  the 
trustee  reports  that  he  <  sent  out  a  party  to  Brownyside  to  ascertain  if  the 
bankrupt  had  any  assets,  when  he  was  informed  that  the  landlord  had 
sold  off  the  whole  stock  and  household  furniture.'  This,  although  not 
expressly  admitted  in  the  record,  was  not  denied  to  be  correct  in  the 
discussion  before  the  Lord  Ordinary. 

In  regard  to  the  litigations  in  which  the  petitioner  is  involved,  and 
which  are  referred  to  in  the  report  of  the  trustees,  as  well  as  in  the  record, 
the  respondents  cannot,  it  is  thought,  be  heard  to  say  that  they  are  cal- 
culated to  yield  any  estate  which  will  fall  under  the  sequestration.  There 
is  a  process  of  interdict  in  the  Sheriff  Court,  at  the  instance  of  the  peti- 
tioner, against  a  person  of  the  name  of  Donald,  to  prevent  him  wrong- 
ously  interfering  with  the  water  or  stream  which  drives  the  mills ;  but  an 
interdict  process  can  yield  in  itself  no  funds  or  estate.  There  is  also  an 
action  of  damages,  already  adverted  to  as  depending  in  this  Court,  at  the 
petitioner's  instance,  against  his  landlord,  the  respondent  Walker.  But 
in  regard  to  this  latter  action,  it  is  impossible  for  the  respondent  to  plead 
that  it  may  be  the  foundation  of  an  available  fund  or  estate  to  be  re- 
covered and  administered  under  the  sequestration ;  for,  at  the  discussion 
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before  the  Lord  Ordinary,  they  were  onmeasnred  in  their  denunciation  of 
that  action  as  being  utterly  preposterous  and  groundless.  In  the  record, 
also  (Ans.  2),  they  refer  to  it  as  '  altogether  groundless ;'  and,  again  (Ass. 
11),  they  expressly  deny  that  the  petitioner  ^has  any  well-founded  claim 
against  either  the  respondent  Mr  Walker,  or  Mr  Donald,  under  his  action 
of  declarator  and  damages  here  mentioned.' 

The  result,  then,  clearly  is,  that  neither  at  the  date  of  the  seqnestration 
nor  yet  was  there  or  is  there  any  indication  or  trace  of  any  means  or  estate 
belonging  to  the  petitioner  to  be  adndnistered  under  a  sequestration. 

The  object  of  the  Bankrupt  Act  is  the  sequestration  of  estates,  not  the 
punishment  of  persons.  Section  XIII.  of  the  Act  1856,  on  which  the 
respondents  seemed  very  much  to  rely,  expressly  bears  that  ^sequestration 
may  be  awarded  of  the  egtaies  of  any  person  in  the  following  cases.'  That 
there  is  an  estate  to  be  sequestrated  and  administered  under  the  statute 
is  assumed  not  only  in  this  clause,  but  throughout  the  whole  Act ;  and 
the  petition  for  the  sequestration,  in  the  present  instance,  and  all  the 
judicial  acts  and  proceedings  which  followed,  proceeded  on  the  same 
assumption.  The  petition  expressly  bears,  *  That  in  order  to  realize  the 
estate  of  the  said  James  Gardner,  for  behoof  of  the  creditors,  the  peti- 
tioner is  under  the  necessity  of  applying  to  your  Lordships  for  sequestra^ 
tion  of  his,  the  said  James  Gardner's,  estates,  in  terms  of  the  Bankruptcy 
(Scotland)  Act  1856,  and  Acts  explaining  or  amending  the  same.'  Tie 
prayer  of  the  petition,  as  well  as  the  deliverance  thereon,  and  the  statutory 
advertisements,  are  all  to  the  same  eflject. 

Having  regard,  then,  to  the  object  of  the  Bankruptcy  Acts,  to  the 
terms  of  the  statutory  provisions,  and  to  the  circnmstancea  of  this  case, 
the  Lord  Ordinary  is  not  prepared  to  hold  that  the  present  sequestration, 
applied  for  and  ol>tained  by  the  respondent  Walker  in  the  perfect  know- 
ledge that  the  debtor  had  no  estate  whatever,  is  unchallengable,  and 
cannot  now  be  recalled.  On  the  contrary,  he  is  of  opinion  that  the 
sequestration  was  not  applied  for,  and  is  not  sought  to  be  maintained  for 
any  legitimate  purpose,  but  in  order  to  aid  the  respondent  Walker  in 
resisting  a  personal  action  of  damages.  If  the  respondent  Walker  had, 
in  his  petition  for  the  sequestration,  stated  that  tliere  was  no  estate  to 
sequestrate,  and  that  the  debtor  had  nothing  of  the  nature  of  an  asset, 
but  merely  a  worthless  claim  of  damages  against  himself,  it  cannot  be 
supposed  that  upon  such  a  medium  sequestration  would  have  been 
awarded ;  and  if  so,  the  Lord  Ordinary  does  not  see  why  the  sequestra- 
tion which  was  awarded  on  a  representation  of  a  state  of  things  which, 
although  necessary  to  make  the  application  relevant  and  competent,  had, 
in  the  applicant's  perfect  knowledge  at  the  time,  no  foundation  in  truth, 
should  not  now  be  recalled.  The  Lord  Ordinary  considers  he  is  entitled 
and  called  upon  to  prevent  the  Bankrupt  Act  being  perverted  from  its 
proper  object,  and  made  the  engine  of  oppression  and  injustiooy  ^pM  md 
Husband  v.  Stirton,  June  10,  1850,  12  D.  985. 

It  appears  from  documents  produced,  and  was  not  disputed  at  the 
debate,  that  a  large  majority  of  the  petitioner's  creditors,  both  in  number 
and  in  value,  concurred  with  him  in  desiring  that  the  sequestration  should 
be  recaUed.  ^nitd.)        R  M. 
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f  ngliall  €u.ts. 


Daiuios. — ^Declaration  that  defendanto  wongfully  railed,  xnade,  and  oonr 
tiniMd  an  embankment  of  eaith*  near  plaintifTs  dweUiog-hooie,  by  reason 
wiieneof  large  quantities  of  water  flowed  down  to  the  house,  readering  it  damp 
and  km  fit  for  habitation.  Plea,  that  the  embankment,  was  raised  wad  eoa- 
tinued  by  defendants  under  the  powers  of  certain  Acts  of  Parliament.  RepUca- 
tion^  that  although  the  embankment  was  raised  and  continued  under  the  Acts, 
yet  it  is  no  bar,  because  the  flowing  of  the  water  down  to  plaintiff's  house  was 
ooeasioned  br  the  wrougful  construction,  negligent  and  improper  raising  and 
making  of  the  embankment,  and  the  want  of  proper  and  sumcient  drams  to 
the  same,  and  continuing  it  so  wrongfully  constructed  and  insufliciently  drained, 
By  reason  whereof,  after  the  completion  of  the  embankment,  the  flowing  of  the 
water  against  plaintifTs  house  took  place.  It  was  held  the  replication  was 
good,  and  do  departure,  by  Crompton,  J.,  and  MeUor,  J. ;  Cockburu,  G.  J^,  dis- 
senting. Crompton,  J. :  The  plaintiff  was  not  called  upon  to  anticipate  the 
defence  by  showing  that  the  works  were  not  justified  by  reason  of  Acts  of  Par- 
liament which  might  never  be  set  up.  Such  mode  of  pleading  would  probably 
be  improper,  and  the  matter  alleged  would  probably  have  no  effect  on  the 
subsequent  pleadings,  and  be  treated  as  mer^y  idle ;  as  in  the  case  where  a 
plaintiff  alleges  in  his  declaration  that  a  defendant,  from  whom  he  expects  a 
plea  of  infancy,  was  of  full  age  when  he  executed  the  instrument  declared  on. 
buch  pleading  is  what  has  been  called  leaping  before  you  come  to  the  hedge. — 
(Brine  ▼,  Great  Western  Railway  Co,,  81  L.  J.,  Q.  B.  101.) 

Counsel — Company. — ^A  counsel  cannot  be  heard  to  argue  his  own  case 
with  another;  he  must  either  appear  in  person  or  by  coun^.  If  an  incor- 
porated company  acting  by  an  agent  induces  a  person  to  enter  into  a  con- 
tract for  the  benefit  of  the  company,  that  company  can  no  more  repudiate 
their  fraudulent  agent  than  an  individual  can  repudiate  his ;  consequently  the 
companyare  bound  by  the  misrepresentation  of  tneir  agent.  The  Lord  Chan- 
cellor :  Whenever  an  application  was  made  to  a  court  of  equity  to  set  aside  a 
conveyance  that  had  been  made,  the  jurisdiction  of  the  court  of  eauity  for  the 
purpose  must  be  foxmded  on  something  amounting  to  fraud ;  and  if  the  ground 
alleged  was  misrepresentation,  either  by  the  statement  of  what  was  false,  or  by 
the  suppression  of  something  that  ought  to  have  been  disclosed,  and  so  pro- 
ducing a  false  impression  and  conclusion,  the  case  so  alleged  must  be  ^own, 
accor£ng  to  the  language  of  Lord  Eldon,  to  amount  to  that  which  a  court  of 
equity  holds  to  be  fraud.  But  it  was  most  essential  in  the  administration  of 
justice  in  a  court  of  equity,  that  the  nature  of  the  case,  when  it  was  constituted 
of  frand,  should  be  most  accurately  and  fully  stated  in  the  bill  of  the  plaintiff. 
-^New  Brunswick  and  Canada  kail,  and  Land  Co.  v.  Conybeare  (House  of 
Lords),  31  L.  J.,  Ch.  297.) 

Shareholder. — ^A  person  may  be  a  shareholder  of  a  company  within  the 
meaning  of  section  27  of  8  &  9  Vict.,  c.  16,  without  there  being  a  register  of 
shareholders  duly  authenticated  by  the  seal  of  the  company,  provided  he  is 
entered  in  a  book  analogous  to  a  register,  as  the  holder  of  shares  numbered  and 
specifically  appropriated  to  him.  nightman,  J. :  It  may  be  that  the  sealing 
of  the  register  may  be  requisite  in  certain  cases  to  make  it  evidence ;  but  it  is 
not  necessary  that  it.  should  be  sealed  in  ordei:  to  make  the  defendant  a  i^ace- 
holder. — {Wolverhampton  New  Waterworks  Co.  .v.  Hawkesford  (Ex.  Ch-)„  dl 
L.  J.,  C.  P.  184.) 

CoMBTRUcrrrB  Trust. — ^Although  deibenturee  issued  by  a ' joint-Btock  company 
49  a  director  in  payment  for  work  contracted  to  be  done  |>y  him  for  the  com* 
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pany  are  inralid  in  hiB  hands,  under  7  &  8  Vict.,  c.  110,  8.  29,  their  invalidity 
will  not  affect  a  honajide  assignee  for  valuable  consideration  without  notice,  if 
the  conipany  have  encouraged  him  in  the  belief  that  they  were  valid.  Wood, 
V.  0. :  The  29th  section  of  the  Joint-Stock  Companies  Kegistration  Act,  7  & 
8  Vict.,  c.  110,  expressly  says,  that  all  contracts  of  a  joint-stock  company  with 
a  direct  or  shall  be  void  unless  certain  formalities  are  complied  with,  and  I  have 
alreadv  held  that  an  honorary  director,  such  as  Mr  Stears  is  said  to  have  been, 
is  in  the  same  position  as  an  ordinary  director.  But  Mr  Holett,  to  whom  the 
debentures  were  assigned,  had  no  knowledge  that  Stears  was  a  director  at  alL 
His  name  was  not  returned  as  such  ;  and  I  think,  looking  to  that  fact,  and  the 
fact  of  the  contract  being  entered  into  with  the  company,  Hulett  is  entitled  to 
say  he  was  not  a  director  at  all.  There  is  a  question,  on  the  construction  of 
the  deed  of  settlement,  whether  debentures  could  be  given  only  for  loans ;  but  I 
think  this  not  very  important,  for  I  think  they  could  be  given  for  a  debt  due 
on  contract ;  but  whether  they  were  given  for  loans  or  for  work  done,  as  r^ards 
Stears  himself,  they  would  be  equallv  invalid. — (lU  the  South  Essex  G€uH^ 
and  Coke  Company^  HuUtCs  case,  31  L.  J.,  Gh.  293.) 

Will. — A.  and  B.,  sisters  living  together,  by  a  testamentary  paper  duly 
executed  by  both,  directed  that  upon  the  death  of  either  whatever  remained  ol 
their  joint  savings  should  go  to  the  survivor,  and  that  at  the  death  of  the  sur- 
vivor whatever  remained,  as  also  their  furniture,  plate,  etc.,  should  be  divided 
amongst  certain  specified  persons.  Upon  the  death  of  B.,  who  survived  A.,  the 
Court  granted  administration  with  this  paper  annexed  as  the  will  of  B.---(7n 
the  goods  of  Lovegrote,  31  L.  J.,  Pr.  87.) 

Insurance  on  Life. — ^A  life  policy  was  headed  *  The  Annual  premium  L.S3. 
Whole  term,  payable  by  quarterly  instalments  of  L.8,  58.  each.*  The  policy 
was  dated  the  2d  of  August  1856,  and  recited  a  payment  up  to  the  2d  of 
November  of  that  year,  and  declared  that  if  the  life  insured  should  die  *■  before 
the  expiration  of  twelve  calendar  months  from  the  date  hereof,*  and  the  assured 
should,  *ou  or  before  that  period,  or  on  or  before  the  expiration  of  every  suc- 
ceeding twelve  calendar  months,  pay  the  annual  amount  of  premium,'  the  insur- 
ance office  should  be  liable.  If  the  life  should  die  *  before  the  whole  of  tlie 
quarterly  payments'  were  payable,  the  directors  might  deduct  from  the  sum  in- 
sured what  would  be  *  sufficient  to  'satisfy  the  whole  of  the  said  premiums  for 
that  year.'  If  the  life  died  before  ^  having  been  assured  fifteen  months  and 
made  two  annual  payments,'  the  policy  was  to  be  void.  The  life  died  within 
twelve  months  after  the  third  quarterly  payment  became  due,  but  before  it  was 
paid.  It  was  held  by  the  House  of  Lords,  the  policy  must  be  construed  to  have 
become  void  on  non-payment  of  any  quarterly  nremium,  the  payment  of  all  the 
quarterly  instalments  being  a  condition  precedent  to  the  continuance  of  the 
policy  for  the  current  year. — {The  Official  Manager  of  the  Phoaiix  Life  Assurance 
Co,  V.  Sheridan,  31  L.  J.,  Q.  B.  91.) 

Bills  and  Notes. — ^An  action  may  be  brought  by  the  holder  of  a  banker's 
cheque  payable  to  the  bearer  against  the  drawer,  by  the  holder  and  indoiBee 
against  the  maker  and  indorser  of  a  promissory  note,  and  by  the  holder  against 
the  acceptor  of  a  bill  of  exchange,  in  the  name  of  a  third  person  who  has  no  in- 
terest in  any  of  these  securities,  and  who  has  given  no  authority  for  the  use  of 
his  name,  and  who  is  ignorant,  at  the  time  of  his  name  being  so  used,  of  its  use 
for  that  purpose, — if  the  holder  indorse  the  promissory  note  and  bill  of  exchange 
with  the  name  of  such  third  person ;  and,  if  such  third  person  after  action 
brought  adopt  and  ratify  the  proceedings  taken  in  his  name,  the  defendant  in 
Buch  action  cannot  dispute  his  liability  on  the  cround  that  the  plaintiff  was  not 
the  bearer  of  the  cheque,  the  indorsee  or  lawful  holder  of  the  note,  or  the  own^ 
or  lawful  holder  of  the  bill.    Wilde,  B. :  In  the  judgment  in  the  case  c^  Wiison 
V.  Tumman,  to  which  I  have  already  referred,  the  law  ia  very  distinctly  laid 
down  at  p.  242  in  the  report  in  6  Man.  and  G.,  *  That  an  act  done,  for  anodker^ 
by  a  person  not  assuming  to  act  for  himself,  but  for  such  other  person,  thoogjb 
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without  any  precedent  authority  whatever,  becomes  the  act  of  the  principal,  if 
Bubeequently  ratified  by  hiir,  isthe  well-known  and  well-established  rule  of  law. 
In  that  case  the  principal  is  bound  by  the  act,  whether  it  be  for  his  detriment 
or  his  advantage,  and  whether  it  be  founded  on  a  tort  or  a  contract,  to  the  same 
extent  as  by  and  with  all  the  consequences  which  follow  from  the  same  act  done 
by  )na  previous  authority.' — {Ancona  v.  Marks,  31  L.  J.,  Ex.  163.) 

Will. — Testator  on  his  deathbed  gave  instructions  for  a  wiU  to  a  person  who 
was  unknown  to  him,  and  who,  in  preparing  the  will,  omitted  the  testator's  sur- 
name, and  also  introduced  the  name  and  description  of  an  executor  who  was 
totally  unknown  to  the  testator  or  any  of  his  friends  or  relations,  and  who 
oouM  not  therefore  be  identified.  With  the  consent  of  all  the  parties  interested, 
the  Court  granted  administration  with  the  will  annexed,  to  one  of  the  residuary 
legatees,  under  the  73d  section  of  the  Probate  Act,  1857. — (In  the  goods  of 
SawteU  (deceased),  31  L.  J.,  Pr.  65.) 

FRAt7D. — A  trader,  when  involved  in  difficulties  and  hopelessly  insolvent,  depo- 
sited the  title-deeds  of  property  of  which  he  was  the  surviving  trustee  with  nis 
brother,  who  was  entitled  to  the  same  property  for  life  under  the  will  of  which 
the  bankrupt  was  such  trustee,  as  secunty  for  a  debt  owing  to  the  brother.  One 
of  the  Ck)mmi8BionerB  held  that  this  was  a  fraudulent  preference,  and  refused 
any  certificate,  and  withheld  protection.  On  appeal,  the  decision  was  affirmed ; 
but  protection,  under  the  circumstances  of  the  case,  was  granted  vakat  quan^ 
turn, — (In  re  Barton,  31 L.  J.,  Bank.  7.) 

Marine  Insurance. — R.,  the  owner  of  a  cargo  of  wheat  shipped  at  Odessa 
for  England,  valued  at  L.7000,  effected  two  poScies,  one  for  L.4000,  and  the 
other  for  L.3000.  The  cargo  fell  in  value,  and  was  agreed,  on  the  8th  of  March, 
to  be  sold  to  an  agent  of  B.  for  L.5358  by  a  contract  for  sale  of  cargo,  includ- 
ing all  shipping  documents,  freight  and  insurance,  and  the  documents  were 
accordingly  delivered ;  and  B.,  on  the  13th,  gave  an  order  for  the  amount, 
which  was  paid  on  the  following  day.     R.  indorsed  on  the  policy  for  L.3000, 

*'  We  transfer  this  policy  to  Messrs to  the  extent  of  L.1700,'  and  the  same 

was  delivered  to  the  aeent  of  B.  The  ship  and  cargo  were  totally  lost  on  the 
16tJi  of  the  same  montn.  The  insurance  companypaid  L.1300,  the  remainder 
of  ^e  L.3000,  into  Court ;  and  yice-Chancellor  Wood  decided  that  the  same 
belonged  to  R.,  for  that  B.,  under  his  contract,  was  not  entitled  to  an  assign- 
ment of  all  existing  policies  effected  on  the  cargo,  but  merely  to  have  the  cargo 
sufficiently  insureoT;  and  that  a  provision  in  his  contract,  that  the  price  was  to 
be  paid  in  exchange  for  bills  of  lading  and  policies  of  insurance,  dfid  not  alter 
the  case.  From  tlus  decision  B.  appetSed ;  and  it  was  held,  reversing  that  deci- 
sion, that  R.  was  not  so  entitled,  but  that  the  whole  L.3000  secured  by  the 
policy  belonged  to  B.,  the  wheat  having  been  sold  as  insured  at  the  price  set 
upon  it  by  the  vendors  in  the  policies,  and  not  at  the  price  to  which  it  had 
a/terwar(&  fidlen.  Yice-Chancellor  Wood  had  ordered  a  fund  in  Court  to  be 
paid  to  R. ;  and  upon  the  reversal  of  that  decree,  R.  moved  that  that  part  of  the 
decree  of  the  ApT>ieal  Court  which  ordered  the  fund  in  Court  to  be  paid  to  B. 
should  be  suspended  pending  the  appeal  of  R.  to  the  House  of  Lords ;  but  the 
horda  Justices  declined,  B.  not  objecting  to  give  security  to  abide  by  any  order 
of  the  House  of  Lords  on  the  hearing  of  the  appeal. — (RalU  v.  ike  Universal 
Marine  Insurance  Co,,  31  L.  J.,  Ch.  313.) 

Fraud. — ^A  solicitor  was  co- trustee  under  a  settlement  of  a  sum  of  L.3000 
charged  upon  certain  property.  He  borrowed  a  sum  of  L.300,  and,  as  security, 
deposited  the  title-deeds  of  the  above-named  property,  without  the  knowledge 
of  his  CO- trustee,  and  without  informing  the  lender  of  the  fact  of  the  L.3000 
charge.  The  solicitor  was  adjudged  bankrupt,  and  one  of  the  Commissioners 
ref ui^d  him  any  certificate,  on  the  ground  that  the  above  was  a  fraud  both  on 
the  cestuis  que  trust  and  on  the  lender  of  the  L.300.  On  appeal,  the  Lords 
^Justices,  considering  that  wilful  fraud  could  not  necessarily  be  implied  from  the 
facta  of  the  case,  mitigated  the  sentence  by  the  grant  of  a  certificate  of  the 
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BBoond  daas,  after  a  Bospenaion  ol  two  yean  from  the  date  of  the  adjiidicatioa, 
and  said  that  their  invanable  role  was  nerer  to  alter  an  order  of  a  CommiB- 
sioner  refosing  a  certificate,  where  fraud  waa  eBtaUiahed.^/a  re  PreaUm^  31  L. 
J.,  Bank  1.) 

Macter  Ain)  Servaht. — In  order  to  give  Justices  jurisdiction  to  hear  a  com- 
plaint as  to  the  non-payment  of  wages,  under  20  Geo.  II.,  c.  19,  sec.  1 ,  it  is  only 
necesBary  that  the  relation  of  master  and  servant  should  exist  between  the 
parties,  and  the  contract  of  service  need  not  be  for  any  specific  time. — {Taylor 
V.  Carr,  31  L.  J.,  M.  Ca.  111.) 

Factor. — Defendants,  bankers,  having  at  the  request  of  J.  L.  made  advances 
to  S.  L.,  and  having  a  lien  on  certain  goods  in  their  possession  in  respect 
thereof,  it  was  agreed  between  the  bankers  and  J.  L.,  that  in  consideration  of 
the  delivery  of  those  goods  to  J.  L.,  the  lattershould  deliver  to  the  bankers  cer- 
tain other  goods  intrusted  to  J.  L.  by  plaintiff,  his  principal,  to  be  held  as  a  Hen 
by  defendants  in  place  of  the  otiier  goods,  and  uso  in  respect  of  any  future 
advances  to  be  maae  to  J.  L.,  and  which  J.  L.  then  requested  the  baiikerB  to 
make,  and  which  agreement  was  canied  out,  and  further  advances  made  to 
J.  L.  in  pursuance  of  such  request.  It  was  held,  that  the  bankem  having  no 
notice  of  plaintiff's  title,  the  transaction  Was  protected  by  the  Factors  Act,  5  1^ 
6  Vict.,  c.  39.  To  a  plea  setting  up  the  aboTe  facts  to  an  aotion  of  detinue  hj 
the  owner  against  the  bankers,  plaintiff  replied — ^First,  that  he  was  induced  to 
intrust  J.  L.  with  the  possession  of  the  goods  by  the  fraud  o£  J.  L. ;  secondly, 
that  the  agreement  by  J.  L.  to  deliver  the  goods  by  way  of  pledge  was  not 
made,  nor  were  the  goods  delivered  to  the  defendants  in  the  usual  and  ordinazy 
course  of  business ;  Uiirdly,  that  the  goods  first  deposited  with  defoidanto  were 
not  J.  L.*s  goods,  nor  had  the  defendants  any  lien  thereon  from  J.  L.  It  was 
held,  the  facts  disdoaed  by  the  j^ea  constituted  an  answer  to  the  action  unda 
the  Factors  Act,  and  that  neither  replication  avoided  the  piea. — (^Skeppard  v. 
the  Union  Bank  of  London,  31  L.  J.,  Ex.  154.) 

Rate. — ^By  a  local  Act  the  council  of  L.  were  empowered  to  make  a  rate  for 
the  purpose  of  defraying  the  expenses  of  a  library  and  museum  established 
under  the  Act,  and  it  was  provided  the  amount  to  be  levied  should  *  not  in  any 
one  year  exceed  Id.  in  the  pound  unon  the  rateable  value  of  the  property  vrithin 
the  borough  liable  to  such  rate.^  It  was  held,  the  amoiint  must  not  exceed  Id. 
in  the  pound  upon  the  rateable  Talue  of  the  property  within  the  borough  actu- 
ally capable  of  producing  and  vielding  the  amount.  Cockbum,  0.  J. :  Upott 
the  words  of  the  statute,  it  is  puin  that  the  intention  was,  that  the  occupier  of 
each  house  should  be  assessable  at  a  rate  not  exceeding  Id.  in  the  pouna  upon 
the  rateable  value  of  his  house  ;  and  it  is  not  because  some  houses  are  unfmit- 
f  al  in  consequence  of  being  unoccupied,  or  something  of  that  sort,  that  he  can 
be  called  upon  to  pay  at  a  hisher  rate  than  Id.  in  the  pound. — (In  re  the  Cor-- 
poration  of  Liverpool,  31  L.  J.,  M.  Ca.  108.) 

Will. — By  a  will,  made  subaeqaently  to  the  Willa  Act,  1  Vict.  c«  26,  testa- 
tor, after  directing  his  debts  and  funeral  and  testamentary  expenses  to  be  paid 
by  his  executors  as  soon  as  conveniently  might  be  after  his  deoease,  devised  to 
the  perK>ns  whom  he  afterwards  iqppointed  executon  certain  freehold  premiBM; 
in  trust  to  pay  the  rents  and  proceeds  thereof  unto  the  testator's  son,  J.  S.,  Idr 
his  natural  life,  but  vrithout  power  of  anticipation,  and  from  and  after  the  death 
of  J.  S.  in  trust  for  the  right  heirs  of  him  the  said  J.  S.  for  ever.  It  was  heM, 
the  executors  took  the  l^gal  estate  in  fee  in  the  said  f i^hold  premises,  and 
therefore,  as  both  the  estate  to  J.  S.  for  life  and  also  the  estate  to  the  heirs  of 
J.  S.  were  equitable,  the  rule  in  Shelley's  case  apolied^  and  J.  S.  had  an  eqm* 
table  estate  m  fee.--(5/»ence  v.  Spence^  31  L.  J.,  C.  P.  189.) 
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Some  things  attain  a  magnitude  and  importance  which  they  do  not 
deserve.     This  case,  for  example,  hais  acquired  a  celebrity  to  which 
it  was  not  entitled,  whether  we  consider  it  in  its  origin  or  its  results. 
It  has  now  come  to  a  conclusion,  unless  there  is  an  appeal  taken 
against  the  judgment  to  the  House  of  Lords ;  or  unless  the  pursuer, 
the  Rev.  Mr  McMillan,  profiting  by  the  views  of  the  majority  of  the 
judges  in  pronouncing  an  adverse  decision — ^but  without  disturbing 
it — ^proceed  to  raise  a  new  action,  calling  the  proper  parties  into  the 
field.     If  he  does  move  further  in  his  unfortunate  career,  it  is  lij^ely 
he  will  adopt  the  latter  course.    In  the  meantime,  we  cannot  help 
expressing  our  opinion,  in  which  the  profession  and  the  public  at 
large  will  concur,  that  nothing  could  be  more  unfortunate  than  the 
erratic  nature  of  the  procedure  the  case  was  allowed  to  take,  and 
that  notliing  could  be  less  satisfactory  than  the  result  arrived  at 
by  the  Court.     There  was  one  great  principle  involved  in  the 
cause,  and  that  was  disposed  of  long  ago.    We  refer  to  the  prin- 
dple  which  was  established  when  the  preliminary  pleas  were  re- 
pelled,  that  the  Civil  Court '  can  competently  interfere  and  set 
aside  a  sentence  of  an  Ecclesiastical   Court — though  it  be  of  a 
voluntary  association  of  Christians — if  it  can  be  shown  that  the  sei^- 
tence  was  pronounced  irregularly  and  in  violation  of  the  rules  or 
constitution  of  the  Church,  and  provided  also  the  civil  interests  of 
the  poraoer  have  been  affected.    It  was  against  that  vjew  of  the  law 
that  the  defenders  in  this  case  contended  with  so  much,  tenacity ; 
but,  since  then,  they  have  confined  their  arguments  io  a  muph  safej 
pointy  Yiz*,  that  as  spiritual  privileges  confer  no  civil  right,  th^  de- 

VOL.  VI. — ^SO.  LXVm.  AUQUST  1862.  3  D 
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privation  of  them  cannot  affect  civil  rights  or  interests.  If  they  had 
satisfied  prodaction  at  first,  and  admitted  the  jurisdiction  to  inquire.^ 
as  had  been  done  by  other  voluntary  bodies  of  Dissenters,  we  ven- 
ture to  say  this  litigation  would  have  been  terminated  before  it  had 
well  been  in  Court  But,  instead  of  that,  they  put  on  record  certain 
pleas  which  had  better  not  have  been  stated;  and,  in  the  words  of 
Lord  Curriehill,  '  after  years  have  been  wasted  in  discussing  and 
disposing  of  these  pleas,  the  parties  have  at  last  met  each  other 
fairly  on  the  merits  of  the  pufsuer^s  claims  bf  damages.' 

Four  years  of  firuitless  litigation, — ^and  what  is  the  result?    Ano- 
malous as  it  must  appear,  the  pursuer  has,  like  Don  Quixote,  been 
fighting  with  some  unreal  or  windmill  antagonist;  and  so  he  has 
been  informed  by  the  learned  judges,  that  no  proper  defenders  were 
ever  in  Court  to  join  issue  with  him.    At  the  same  time,  nothing 
new  has  been  decided.    Everybody  knew  that  the  Free  Church  was 
not  a  corporation,  and  therefore  could  not  be  called  into  Court  like  a 
corporation.  Every  voluntary  bodj  of  Christians  must  be  called  into 
Court  like  any  other  voluntary  association,  whether  for  the  promotion 
of  the  Fine  Arts  or  for  mutual  assurance  among  the  members.  Now, 
the  first  action  at  McMillan's  instance  was  directed  against  the  Gene- 
ral Assembly  of  the  Free  Church  of  1858,  and  certain  of  its  office- 
bearers,— namely,  the  Moderator  and  Clerks,  as  representing  that 
Assembly ;  and  the  second  action  was  against  the  same  parties,  with 
the  addition  of  three  members  of  the  Assembly,  as  individuals.    We 
need  not  repeat  the  different  stages  through  which  the  case  went :  its 
progress  was  slow,  owing  chiefly  to  the  pleas  stated  by  the  defenders, 
which  had  the  effect  of  obstructing  procedure.  No  objection  was  taken 
to  the  instance  against  them.  They  pleaded  as  if  they  had  been  pro- 
perly called,  and  had  a  locus  standi  in  Court.    But,  at  a  very  early 
stage  of  the  cause.  Lord  Ivory  expressed  doubts  whether  the  defenders 
appeared  under  any  nomen  juris  which  the  Court  could  recognise. 

The  pursuer  was  thus  warned  of  a  serious  difficulty  in  the  way  of 
his  obtaining  judgment  against  the  defenders  called ;  and,  on  the 
other  hand,  it  was  suggested  to  the  defenders  that  they  might  avail 
themselves,  if  they  chose,  of  a  plea  which  would  have  the  efiect  of 
throwing  both  actions  out  of  Court.  Lord  Deas  at  the  same  time 
suggested  a  mode  of  obviating  the  difficulty  if  they  (the  defenders) 
did  not  wish  to  avail  themselves  of  the  plea ;  and  that  was  to  give 
in  a  minute,  explaining  more  specifically  who  were  the  parties  for 
whom  the  preliminary  pleas  were  maintained.    When  the  natnte  of 
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the  action  is  considered,  the  objection  suggested  by  Lord  Ivoiy  be- 
comes more  formidable  than  a  mere  technicality.    The  summons 
concluded  for  reduction  of  a  spiritual  sentence,  or  at  least  a  sentence 
proQpunced  by  a  voluntary  Church  Court,  in  the  exercise  of  disci- 
pline on  one  of  its  members.     If  the  reduction  had  stood  by  itself, 
it  would  have  been  incompetent,  because  it  would  virtually  be  seek- 
ing to  review  in  a  Civil  Court  an  ecclesiastical  sentence ;  hence  there 
were  also  petitory  conclusions  for  damages.    Indeed,  the  reductive 
conclusions  would  have  been  unnecessary,  except  to  clear  the  way 
to  award  damages  on  account  of  a  civil  wrong.   If,  then,  the  redress* 
sought  was  for  damages,  it  became  clear  that  the  parties  who  were 
liable  in  these  were  not  in  Court.    They  were  the  members  of 
the  Assembly  who  were  present  in  1858,  and  who  committed  the 
wrong  against  the  pursuer.    When  the  objection  was  mooted.  Lord 
Deas  made  some  remarks  strongly  supporting  this  view  of  the 
matter.     He  referred  to  the  well-known  case  of  Earl  Kinnoul  and 
the  Rev.  David  Young  v.  The  Presbytery  of  Auchterarder  (1  Beirs* 
App.,  p.  662),  where  the  parties  who  were  called  were  the  whole 
members  composing  the  majority  of  the  Presbytery  who  voted  for 
the  resolution  complained  «f ;  and  the  House  of  Lords  held  that 
they  were  the  proper  defenders.   His  Lordship  appears  to  have  then 
foreseen  in  a  strong  light  the  difficulty  the  Court  had  latterly  to 
contend  with.  It  was  this,  that  while  tlie  defenders,  the  Free  Church 
Assembly  of  1858,  were  willing  to  appear  and  oppose  tlie  action, 
they  denied  that  they  could  be  made  liable  in  damages.    How  were 
they  to  be  recovered?   Or,  to  put  it  in  Lord  Deas'  own  words,  *  The 
position  the  defenders  assume  is,  that  while  they  have  a  standing  tn. 
judicio  to  obtain  absolvitor  on  the  merits  on  behalf  of  those  inte- 
rested, they  claim  at  same  time  the  privilege  of  dissolving  into 
shadow,  if  by  any  chance  the  judgment  is  to  be  against  them.' 

If  it  was  para  judicis  to  state  this  objection,  it  should  then  have 
been  considered.  If  it  was  pars  judicia  to  sustain  this  objection  in 
spite  of  the  wishes  of  both  parties,  it  seems  trifling  with  them  to 
allow  them  to  proceed  further  in  the  cause.  There  can  be  no  doubt 
that  Lord  Ivory  was  right  in  stating  the  objection  to  the  defender's 
instance.  In  Bell  v.  Williameoria  Truateesy  8  July  1822  (1  Shaw, 
App.  220),  the  House  of  Lords  held,  that  it  was  para  judicia  to  see 
that  all  parties  appearing  to  be  interested  were  called,  and  remitted 
the  case  back  to  the  Court  of  Session  accordingly.  That  was  a  case 
arising  out  of  a  partnership ;  but  it  fixed  the  duty  of  the  Court., 
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And  the  Court  of  Session  acted  on  it  in  the  subsequent  case  of 
Bennet  and  M^Farlane  v.  BurgeM,  27  May  1828  (6  S.  and  D., 
p.  854).  Bat  here  both  parties  consented*  While  the  pursuer  was 
willing  to  take  the  decree  of  the  Court  for  what  it  was  worth 
against  the  parties  he  had  called,  they  were  not  only  willing  to  abide 
judgment,  but  repudiated  all  intention  of  pleading  the  objection, 
that  all  parties  had  not  been  called.  But  then,  it  is  a  fundamental 
principle  of  jurisprudence,  that  a  Court  should  not  pronounce  a  de* 
cree  unless  they  can  enforce  it ;  and  how  was  a  decree  against  the 
*  Oeneral  Assembly  of  the  Free  Church  of  1858  to  be  enforced?' 

In  a  matter  of  such  importance  to  the  regularity  of  judicial  pro- 
cedure, it  is  to  be  regretted  that  the  action  was  not  dismissed  in 
limine.  The  Court,  however,  having  discharged  its  duty  to  the 
parties  who  continued  to  plead  the  case  to  an  issue,  we  think  the 
view  adopted  by  Xiord  Deas,  in  delivering  his  opinion]at  advising  on 
the  matter  of  issues  or  no  issues,  the  more  consistent.  He  said, 
'  I  confess  I  am  not  anxious  to  thrust  upon  parties  the  benefit  of 
pleas  which  they  disclaim.  And  although  it  may  be  pars  judicis 
to  take  up  such  an  objection  when  the  ends  of  justice  seem  to  require 
it,  it  does  not  follow  that  the  same  coucse  is  to  be  taken  where  the 
parties  who  alone  have  an  interest  to  plead  the  objection,  deliberately 
waive,  and  expressly  repudiate  it.  In  no  view  could  we  go  fiirth^, 
in  such  cia&amstances,  than  to  require  the  pursuer  still  to  caU  any 
other  parties  interested.  To  dismiss  the  actions  simpUciter,  would  be 
a  course  wholly  unexampled.'  After  what  had  occurred,  we  take 
leave  to  say,  the  suggestion  here  made  would  have  met  the  justice 
of  the  case  better  than  the  course  followed  by  the  other  judges,  the 
Lord  President  and  Lord  CurriehiU,  who  dismissed  the  action  mn- 
plioiter.  In  regard  to  the  law,  as  laid  down  by  them,  as  to  how  the 
Courts  of  a  voluntary  association  of  Christians  ought  to  be  convened 
in  a  Civil  Court,  we  have  nothing  to  say.  If  there  was  any  room 
for  dubiety  or  uncertainty  before,  there  can  be  none  now.  The 
Lord  Pre^dent  stated  the  law  in  his  own  lucid  style.  After  refer- 
ring to  the  mode  in  which  die  defenders  were  called  in  the  second 
action,  he  said,  ^  I  am  of  opinion  that  it  is  not  competent  so  to  c<m- 
vene  that  body  or  t^regate  of  persons  in  an  action  of  damages. 
They  are  not  a  corporation ;  they  are  not  a  jcnnt  stock  company, 
that  are  to  be  sued  by  their  office-bearers.  They  are  a  certain 
selected  number  of  the  members  of  a  voluntary  association,— —mem- 
bers chosen  and  assembled  according  to  the  rules  of  the  associatioD> 
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to  transact  a  certain  part  of  its  business,  and  then  to  be  dissolved. 
It  was  said  they  met  as  a  Court,  and  in  their  collective  and  qua8tr> 
judicial  character  did  the  wrong  complained  of;  but  it  does  not 
from  thence  follow,  that  in  their  collective  capacity  they  can  be 
convened  in  an  action,  and  subjected  in  damages.  There  is  no- 
thing on  the  record  to  show  who  were  the  individuals  composing 
the  body,  or  composing  the  alleged  majority  in  the  division  which  is 
said  to  have  taken  place.  There  is  nothing  to  show  who  weife  the 
doers  of  the  wrong  complained  of.^ 

The  view  here  stated  by  the  Lord  President  is  so  obvious  and 
conclusive,  that  we  cannot  help  wondering  that  it  had  not  suggested 
itself  either  to  the  parties  or  to  the  Court  at  the  very  outset  of  the 
litigation.  The  real  party  liable  to  Mr  McMillan,  if  there  exist 
liability  at  all,  must  be  the  Free  Church — that  is,  the  association 
calling  itself  so — and  not  the  General  Assembly  of  1858.  That 
Assembly  existed  only  during  that  year,  and  its  acts  were  binding 
on  the  Free  Church,  Yet,  while  it  did  exist,  properly  speaking  it 
did  not  bind  itself,  as  it  was  only  the  organ  of  the  body  or  associa- 
tion. Hence  arises  any  difiSculty  there  may  be  in  suing  or  being 
sued  on  the  part  of  that  Church.  It  is  alleged  in  this  case,  that 
the  constitution  and  government  of  the  Free  Church  is  the  same, 
or  as  near  as  may  be,  to  that  of  the  Established  Church  of  Scotland. 
If  so,  then  we  should  have  an  easy  solution  of  the  difficulty,  because 
we  should  agree  with  Lord  Deas,  that  it  was  part  of  the  contract  or 
constitution  of  the  Church  that  the  Assembly,  or  Synod,  or  Presby- 
tery, should  be  called  in  Court  in  the  same  way  as  in  the  Estab- 
lished Church,  where  these  are  regarded  as  corporate  bodies. 
They  may  be  cited  in  the  descriptive  name,  it  having  been  decided 
in  a  well-known  case,  that  they  are  a  corporation  (Minister  and 
Kirh'Seaaion  of  Dairy y  Nov.  17,  1791).  But,  in  one  sense,  the 
Free  Assembly  of  1858  was  only  a  public  meeting  of  certain 
Christians  holding  particular  views;  and  as  soon  as  the  meeting 
dissolved,  or  even  while  it  was  yet  assembled,  it  could  not  have 
been  cited  in  the  Civil  Court  to  make  reparation  on  account  of 
any  of  its  resolutions.  In  another  view,  the  Assembly  of  1858 
stood  to  the  Free  Church  in  much  the  same  way  as  an  agent 
does  to  his  principal;  and  it  could  only  be  made  liable  in  that 
Hmited  class  of  cases  where  an  agent  binds  not  only  his  principal, 
bat  himself.  The  way  in  which  the  defenders  are  called,  however, 
was  not  the  only  ground  on  which  the  majority  of  the  Court  rested 
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their  decision.  We  shall  only  advert  for  a  moment  to  the  other 
ground; — ^it  was,  that  the  pursuer  had  not  put  the  element  of 
malice  into  his  issues. 

The  opinion  delivered  by  Lord  Curriehill  was  a  very  able  exposi- 
tion of  the  law  on  the  responsibility  of  voluntary  Church  Courts  in 
exercising  the  functions  conferred  on  them  by  the  Association,  and 
as  to  what  the  pursuer  requires  to  make  out  in  appealing  to  the  Civil 
Court  for  redress  against  an  ecclesiastical  sentence.    Mr  McMillan 
had  malice  in  his  summons,  but  sought  to  withdraw  it  from  the 
issues.     This  he  could  not  do.     The  immunity  from  liability  for 
errors  of  an  arbitrator,  is  as  extensive  as  that  of  any  civil  judge  in 
the  country ;  and  in  like  manner  an  Ecclesiastical  Court  of  a  volun- 
tary Church,  being  just  a  Court  of  arbitration  for  the  members,  has 
almost  an  equal  degree  of  immunity.     It  follows,  that  when  an  action 
is  brought  in  the  Civil  Court  for  damages  on  account  of  some  act  of 
such  a  tribunal,  its  members  are  privileged.     The  attempt  made  in 
this  case  to  get  quit  of  privilege,  must  have  been  because  the  act 
complained  of  was  not  a  bona  fide  exercise  of  the  functions  con- 
ferred on  the  Court ;  in  short,  that  it  was  lawless.     But  we  are  per- 
suaded the  Civil  Court  would  not  forego  a  principle  of  so  great 
importance  in  our  law  as  that,  on  mere  wild  assertion.    It  is  very 
easy  to  say  on  record  that  something  that  was  done  was  ultra  vires 
of  the  Court ;  but  when  one  comes  to  analyze  the  particulars  of  the 
statement  or  allegation,  it  will  be  found  that  it  is  simply  an  error  in 
judgment  after  all.     Church  Courts  are  naturally  very  jealous  of  the 
interference  of  the  Civil  Courts  with  their  sentences,  which  are  gene- 
rally affecting  spiritual  matters.    The  Free  Church  does  not  stand 
alone  in  this  respect.    It  was  only  lately  that  Lord  Jerviswoode  re- 
pelled a  plea  stated  on  behalf  of  the  Established  Church,  against 
satisfying  production  in  a  case  now  pending  before  him  at  the  in- 
stance of  the  Rev.  Dr  Lang  of  Sydney.    The  plea  there  was,  that 
the  sentence  complained  of  (which  deposed  Dr  Lang)  being  an 
ecclesiastical  sentence,  pronounced  in  a  proper  ecclesiastical  cause, 
could  not  be  reviewed  by  the  Civil  Court.    But  while  the  Civil  Court 
may,  and  sometimes  toill  interfere,  we  are  sure  it  is  as  jealous  and  as 
unwilling  to  exercise  its  powers  in  that  respect  as  the  Church  Courts 
themselves  can  possibly  be.     When  parties  aggrieved  do  come  before 
them  for  redress,  they  must  undertake  to  prove  malice  on  the  part  of 
the  Church  functionaries.     Were  it  not  so,  discipline  and  ecclesiasti- 
cal government  in  a  voluntary  Church  would  become  impracticaUe. 
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Ancient  Law :  its  Connection  with  the  Early  History  of  Society^  and 
its  Relation  to  Modem  Ideas.  By  Henry  Sumneb  Maine,  Reader 
on  Jarispradence  and  the  Civil  Law  at  the  Middle  Temple,  and 
formerly  Regius  Professor  of  the  Civil  Law  in  the  University  of 
Cambridge.    London:  John  Murray.     1861. 

As  the  parliamentary  session  draws  to  a  close,  our  readers  will 
naturally  seek  in  the  editorial  department  of  the  Journal  for  the 
usual  review  of  the  law  bills  of  the  session.  All  that  could  bo 
written  on  that  subject  might  be  conveyed  in  the  form  of  a  para- 
phrase of  a  well-known  chapter  from  an  unknown  work  on  the 
natural  history  of  a  northern  island.  In  short,  there  are  no  law  bills 
this  session.  With  the  exception,  perhaps,  of  measures  regarding 
police,  by  the  provisions  of  which,  it  is  understood  that  any  person 
who  chooses  to  consider  any  other  person,  animal,  or  thing,  ^a 
nuisance,'  may  forthwith,  without  any  form  of  law,  have  such 
nuisance  abated,  suppressed,  or  annihilated— the  statute*book  of 
1862  contains  no  enactment  affecting  Scotland  of  the  least  im- 
portance. The  ensuing  vacation  in  the  Supreme  Courts  will 
therefore  make  comparatively  light  the  work  belonging  to  the 
primary  design  of  this  journal — namely,  that  of  reviewing  the  prac- 
tical working  and  progress  of  the  laws  of  the  present  time;  and 
enable  us,  without  trespassing  on  tlie  space  allotted  to  more  practical 
matters,  to  invite  the  attention  of  our  readers  to  the  subject  discussed 
in  the  treatise  of  which  the  title  is  prefixed, — ^a  work  which,  from  its 
importance  in  the  philosophical  and  legal  literature  of  the  sister 
country,  deserves  a  more  detailed  notice  than  we  were  able  on  a 
former  occasion  to  give  it ;  and  which,  as  we  infer,  has  contributed 
to  secure  for  its  author  the  substantial  and  honourable  reward  of  an 
appointment  to  a  seat  in  one  of  the  governing  councils  in  India. 

Hitherto  die  field  to  which  Mr  Maine  has  devoted  himself,  has 
been  the  study  of  the  Roman  law  in  its  bearing  upon  the  law  of 
England ;  a  field  which,  until  taken  up  by  him,  was  entirely  un- 
occupied. Li  almost  all  other  civilised  countries,  there  is  a  recog- 
nised, though  not  always  correctly  understood,  historical  connection 
between  th6  civil  law  of  Rome  and  the  modern  legal  system.  In 
England,  until  traced  by  Mr  Maine,  that  connection  had  been  not 


400  ANCIENT  UkW. 

only  nnrecognised,  bat  disowned.  Yet  Mr  Maine  has  succeeded  in 
showing  most  incontestablj  that  the  somewhat  inelegant  bot  moct 
useful  fabric  of  English  law,  eren  that  part  of  it  which  appears  most 
modem,  rests,  equally  with  the  other  legal  systems  of  Europe,  and 
whether  wittingly  or  not,  upon  the  basis  of  the  structure  raised  by 
that  iron  nation,  which  has  left  its  impress  on  the  whole  organization 
of  modern  society.  Though  occupjring  hitherto  that  field  of  inquiry 
in  England  almost  exclusively,  i^Ir  Maine,  no  doubt,  owes  much  to 
the  German  writers  by  whom  a  similar  field  in  their  own  country 
had  been  already  most  thoroughly  worked ;  especially  to  Savigny, 
whose  investigations  into  the  archaic  shapes  of  legal  ideas  are  of 
equal  interest  for  all  civilised  nations. 

Distinguished  at  his  university  as  a  most  able  and  accomplished 
scholar,  Mr  Maine  entered  upon  the  work  above  indicated  in  full 
possession  of  the  only  key  to  a  discriminating  comprehension  of  the 
Homan  law,  which  was  the  first  requisite  for  its  performance.     The 
work  was  pursued  with  the  ardour  of  a  leader  in  an  original  research; 
and  the  interest  which  his  first  lectures  in  London  awakened  among 
law  students,  will  not  be  forgotten  by  the  more  cultivated  portion  of 
the  young  English  bar.     It  was  not,  however,  till  last  year  that 
any  considerable  work  of  Mr  Maine's  appeared  before  the  puUic ; 
although  an  able  essay  on  Roman  law  and  legal  education,  published 
in  the  Cambridge  Essays  of  1856,  had  made  his  name  known  beyond 
the  immediate  audience  of  his  lectures. 

The  scope  of  Mr  Maine's  work  upon  '  Ancient  Law,'  is  somewhat 
more  comprehensive  than  that  which  we  have  already  indicated  as 
the  main  subject  of  his  lectures.  It  aims  at  a  philosophic  investiga- 
tion of  the  growth  of  legal  ideas  known  to  the  civilised  world.  Such 
investigations,  where  previously  attempted,  have  been  very  loosely 
pursued,  at  least  in  England.  It  seems  as  if  legal  writers,  tied  doyim 
by  practice  and  precedent,  when  treating  of  the  institutes  of  the  law, 
have  thought  themselves  entitled  the  more  to  indulge  in  fency  when 
they  came  to  speculate  on  its  origin  and  history.  Mr  Maine,  on  the 
other  hand,  confines  himself  to  a  strict  method  of  induction,  gather- 
ing his  materials  partly  from  tradition  and  ancient  poetry,  partly 
fix>m  the  customs  and  laws  of  nations  with  whom  we  can  trace  a 
common  origin,  but  whose  institutions  have  received  a  separate  de- 
velopment ;  but  chiefly  from  the  remains  of  the  great  structure  of 
the  Roman  law,  which  contain  far  the  richest  material,  and  with 
which  the  author,  as  we  have  already  said,  is  most  fiimiliar.    In 
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apology  for  the  want  of  philosophical  treatment  of  this  subject  by 
previous  writers,  it  must  be  said  that  it  is  only  within  the  last  half 
century  that  some  of  the  best  materials  for  such  inquiries  have  been 
accessible.  The  discovery  of  the  Institutes  of  Gains,  made  in  1816 
by  Niebuhr  in  the  cathedral  library  at  Verona,  in  a  manuscript 
written  over  with  the  letters  of  St  Jerome,  has  nearly  doubled  our 
knowledge  of  the  archaic  forms  of  the  Boman  law.  The  researches 
of  Sanskrit  philologers  within  the  present  century,  have  established 
an  identity  of  origin  between  the  races  of  western  Europe  and  of 
India;  and  this  knowledge  again,  combined  with  recent  observation 
of  Hindoo  customs  and  study  of  their  literature,  has  opened  up  a 
new  and  valuable  source  for  forming  an  estimate  of  thd  growth  of 
ideas  which  precedes  the  development  of  western  civilisation. 

In  our  former  article,^  we  dwelt  in  some  detail  upon  the  general 
method  pursued  by  Mr  Maine,  and  upon  the  several  processes  by 
which,  as  he  shows,  the  general  development  of  law  has  been  effected 
at  different  periods  of  its  growth.  We  shall,  in  the  present  article, 
confine  ourselves  to  two  great  branches  of  the  subject,  namely,  the 
legal  history  of  personal  status,  and  the  history  of  property  and 
contract  law. 

In  a  chapter  upon  '  The  History  of  the  Law  of  Nature,'  Mr  Maine 
traces  with  great  ingenuity  the  varied  ramifications  into  which  the 
speculations  of  the  later  Roman  jurists  upon  the  ^  law  of  nature ' 
have  been  developed  in  modern  times.  Their  fruits  he  finds  in  the 
law  of  occupation  laid  down  by  Grotius,  in  the  *  Social  Compact'  of 
Locke,  and  in  the  '  Etat  de  Nateur'  of  Rousseau ;  and  he  recognises 
their  offspring  in  the  vast  claims  of  dominion  raised  by  Spain  upon 
the  good  fortune  of  a  few  navigators,  and  in  the  terms  of  the  cele- 
brated Declaration  of  Independence  of  the  American  States.  Very 
different  to  the  speculations  upon  the  law  of  nature  which  have  been 
so  widely  accepted,  is  the  picture  of  primitive  society  presented  by 
the  reliable  materials  already  alluded  to,  and  which  Mr  Maine  has 
collected  and  arranged  in  a  chapter  which  is  perhaps  the  most  able 
and  interesting  in  his  book. 

^  The  nidiments  of  the  social  state,  bo  far  as  they  are  known  to  us  at  all,  are 
known  through  testimony  of  three  sorts — accounts  by  cotemporary  obsenrers 
of  civilisations  less  advanced  than  their  own,  the  records  which  particular  raccR 
have  preserved  concerning  their  primitive  history,  and  ancient  law/  The  first 
kind  of  evidence  is  the  best  we  could  have  expected ;  the  best  example  of  it  is  the 
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*  Germany'  of  Tacitus ;  but  the  amount  of  this  sort  of  testimony  which  we  pos- 
sess is  exceedingly  small. 

'  The  lofty  contempt  which  a  civilised  people  entertains  for  barbarous  neigh- 
bours, has  caused  a  remarkable  negligence  m  observing  them ;  and  this  care- 
lessness has  been  aggravated  at  times  by  fear^  by  religious  prejudice,  and  even 
by  the  use  of  those  very  terms,  civilisation  and  ban)arism,  which  convey  to 
kuost  persons  the  impression  of  a  difference  not  merely  in  degree,  but  in  kind. 
Even  the  Germany  has  been  suspected  by  some  critics  of  sacrificing  fidelity  to 
poignancy  of  contrast  and  picturesqueness  of  narrative.  Other  histories,  too, 
which  have  been  handed  down  to  us  among  the  archives  of  the  people  to  whose 
infancy  they  relate,  have  been  thought  distorted  by  the  pride  of  nuce  or  by  the 
religious  sentiment  of  a  newer  age.^  *  But  such  suspicions,'  Mr  Maine  ohserveB, 
'^  do  not  apply  to  a  great  deal  of  aiichaic  law.  It  was  preserved  only  because  it 
was  old.  Those  who  practised  and  obeyed  it  did  not  understand  it^  and  could 
give  no  account  of  it,  except  that  it  had  come  down  to  them  from  their  ancestors. 
If  we  confine  our  attention  to  those  fragments  of  antient  institutions  which 
We  cannot  reasonably  suppose  to  have  been  tampered  with,  we  are  able  to  gain 
a  clear  conception  of  certain  great  characteristics  of  the  society  to  which  they 
originally  belonged ;  and  thus  obtain  a  key  aiding  us  at  once  to  discriminate  ana 
to  comprehend  the  traits  obtainable  from  other  sources  of  knowledge. 

'  The  effect  of  the  evidence  derived  from  comparative  jurisprudence,  is  to 
Establish  that  vieW  of  the  primeval  condition  of  the  human  race  which  is  known 
as  the  Patriarchal  Theory.  There  is  no  doubt,  of  course,  that  this  theory  was 
originally  based  on  the  scriptural  history  of  the  Hebrew  patriarchs  in  Cower 
Asia  ;  but,  as  has  been  explained  already,  its  connection  with  Scripture  rather 
militated  than  otherwise  against  its  reception  as  a  complete  theory,  since  the 
majority  of  the  inquirers  who  till  recently  addressed  themselves  with  most 
earnestness  to  the  colligation  of  social  phenomena,  were  either  influenced  by 
the  strongest  prejudice  against  Hebrew  antiquities,  or  by  the  strongest  desire  to 
construct  their  system  without  the  assistance  of  religious  records.  Ev^n  now 
there  is  perhaps  a  disposition  to  undervalue  these  accounts,  or  rather  to  decline 
generalizing  from  them,  as  forming  part  of  the  traditions  of  a  Semitic  people, 
it  is  to  be  noted,  however,  liiat  the  legal  testimony  comes  nearly  exclusively 
from  the  institutions  of  societies  belonging  to  the  Indo-European  stock— the 
Romans,  Hindoos,  and  Sclavonians  supplying  the  greater  part  of  it ;  and,  in- 
deed, the  difficulty,  at  the  present  stage  ol  the  inquiry,  is  to  know  where  to 
stop,  to  say  of  what  races  of  men  it  is  not  allowa.ble  to  lay  down  that  the  society 
in  which  tney  are  united  was  originally  organised  on  the  patriarchal  model.  The 
chief  lineaments  of  such  a  society,  as  collected  from  the  early  chapters  in  Gene»s, 
I  need  not  attempt  to  depict  with  any  minuteness,  both  because  they  are  familiar 
to  most  of  us  from  our  earliest  childhood,  and  because,  from  the  interest  once 
attaching  to  the  controversy  which  takes  its  name  from  the  debate  between 
liOcke  and  Filmer,  they  fill  a  whole  chapter,  though  not  a  very  profitable  one, 
Jn  English  literature.  The  points  which  lie  on  me  surface  of  the  history  are 
these : — The  eldest  male  parent-- the  eldest  ascendant— is  absolutely  supreme  in 
his  houselK^d.  His  dominion  extends  to  life  and  death,  and  is  as  unqualified 
over  his  children  and  their  houses  as  over  his  slaves ;  indeed,  the  relations  of 
sonship  and  serfdom  appear  to  differ  in  little  beyond  the  higher  capacity  which 
the  child  in  blood  possesses  of  becoming  one  day  the  h^td  of  a  family  himself. 
The  flocks  and  herds  of  the  children  are  the  flocks  and  herds  of  the  father ;  and 
the  possessionB  of  the  parent,  which  he  holds  in  a  representative  rather  than  in 
a  proprietary  character,  are  equally  divided  at  his  death  among  his  descendants 
in  the  first  degree,  the  eldest  son  sometimes  receiving  a  double  share  under  the 
name  of  birthright,  but  more  generally  endowed  with  no  hereditary  advantage 
beyond  an  honorary  precedence.  A  less  obvious  inference  from  scriptural 
accounts  is,  that  they  seem  to  plant  us  on  the  traces  of  the  breach  which  is  first 
effected  iu  the  empire  of  the  parent.  The  families  of  Jacob  and  Esau  separate, 
and  form  two  nations  ;  but  the  families  of  Jacobus  childrcn  hold  togeth^,  and 
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become  a  people.    This  looks  like  the  inunature  germ  of  a  state  or  common- 
wealth, and  of  an  order  of  rights  superior  to  the  cMms  of  family  relation^'  ^ 

But  when  we  go  forward,  and  find  family  groups  in  some  state  of 

wider  organization,  wliat  is  the  nature  of  this  union,  and  the  degree 

of  intimacy  which  it  involves  ? 

*"  It  is  just  here  that  archaic  law  renders  us  one  of  the  greatest  of  its  ser- 
vices, and  fills  up  a  gap  which  otherwise  could  only  have  been  bridged  by  con^ 
jecture.  It  is  nill  in  all  its  provinces  of  the  clearest  indications  that  society 
m  primitive  times  was  not  what  it  is  assumed  to  be  at  present — ^a  collection  of 
individuals.  In  fact,  and  in  the  view  of  the  m^  who  composed  it,  it  was  an 
aggregation  of  families.  The  contrast  may  be  inost  forcibly  expressed  by  saying, 
that  the  unit  ox  an  ancient  society  was  the  family, — of  a  modern  society,  tbe  in-p 
dividual.^ 

Bat  is  it  possible  from  ancient  law  also  to  trace  the  cause  of  the 

political  and  social  aggregation  of  families  ?     It  i3  here,  too,  that 

ancient  law  famishes  some  of  its  most  interesting  hints, 

'  In  most  of  the  Greek  st^ites,  and  in  Rome,  there  long  remained  the  vestiges 
of  an  ascending  series  of  groups  out  of  which  the  state  was  at  first  constituted. 
Hie  funily,  house,  and  tribe  of  the  Romans  may  be  taken  as  the  type  of  them  ; 
and  th^  are  so  described  to  us,  that  we  can  scarcely  help  conceiving  them  as  a 
series  of  concentric  circles  which  have  gradually  expand^  from  the  same  point. 
The  elementary  group  is  the  family,  connected  by  common  subjection  to  the 
highest  male  ascendant.  -The  aggregation  of  houses  makes  the  tribe.  The 
aggregation  of  tribes  constitutes  the  commonwealth.  Are  we  at  liberty  to  fol- 
low these  indications,  ^d  to  lay  down  that  the  commonwealth  is  a  collection  of 
persons  united  by  common  descent  from  the  progenitor  of  an  original  family  ? 
Of  this  we  may  at  least  be  certain,  that  all  ancient,  societies  regarded  themselves 
as  having  proceeded  from  one  original  stock,  and  even  laboured  under  an  inca- 
pacity for  comprehending  apy  reason  except  this  for  their  holding  together  in 
political  union.  The  history  of  political  ideas  begins,  in  fact,  with  the  assump- 
tion that  kiuahip  in  blood  is  tl^e  sole  possible  ground  of  community  in  political 
functions ;  nor  is  there  any  of  those  subversions  of  feeling,  which  we  term  em- 
phaticaDy  revolutions,  so  startling  and  so  complete  as  the  change  which  is  ac- 
complished when  some  other  principle — such  as  that,  for  instance,  of  local  con- 
tiguity— establishes  itself  for  the  first  time  as  the  basis  of  common  political  action.' 

At  the  same  time  we  find  constant  traces  of  men  of  foreign  origin 
being  admitted  to  share  the  privileges  of  the  state.  This  anomaly 
is  explained  by  the  important  part  which  is  played  in  early  society 
by  the  *  Fiction  of  Adoption,'  through  which,  no  doubt,  the  assimi- 
lation of  strangers  iuto  the  community  was  effected : — 

*  The  expedient  which  in  those  times  commanded  favour  was,  that  the  in- 
coming population  should /eM/n  themselves  to  be  descended  from  the  same  stock 
as  the  people  on  whom  they  were  engrafted  \  and  it  is  precisely  the  good  faith 
of  this  fiction,  and  the  closeness  with  which  it  seemed  to  imitate  realitv,  that  we 
cannot  now  hope  to  understand.  One  circiunstance,  however,  which  it  is  im- 
portant to  recollect  is,  that  the  men  who  formed  the  various  political  groups 
were  certainly  in  the  habit  of  meeting  together  periodically,  for  the  purpose 
of  acknowledging  and  consecrating  their  association  by  common  sacrim^es. 
Strangers  amalgamated  with  the  brotherhood  were  doubtless  admitted  to  these 
sacrifices ;  and  when  that  was  once  done,  we  can  easily  believe  that  it  seemed 
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equally  easy,  or  not  more  difficult,  to  conceiye  them  as  sharing  in  the  common 
lineage.  The  conclusion,  then,  which  is  suggested  by  the  evidence  is,  not  that 
all  early  societies  were  formed  by  descent  from  the  same  ancestor,  but  that  all 
of  them  which  had  any  permanence  and  solidity,  either  were  so  descended  or 
assumed  that  they  were.  An  indefinite  number  of  causes  may  have  shattered 
the  primitive  groups  ;  but  wherever  their  ingredients  recombined,  it  was  on  the 
model  or  principle  of  an  association  of  kindred.  Whatever  were  the  fact,  all 
thought,  language,  and  law  adjusted  themselves  to  the  assumption.  But  though 
all  tlus  seems  to  me  to  be  established  with  reference  to  the  communities  'with 
whose  records  we  are  acquainted,  the  remainder  of  their  history  sustains  the 
position  before  laid  down  as  to  the  essentially  transient  and  terminable  influence 
of  the  most  powerful  legal  fictions.  At  some  point  of  time — probably  as  soon 
as  they  felt  themselves  strong  enough  to  resist  extrinsic  pressure — all  these 
states  ceased  to  recruit  themselves  by  factitious  extensions  of  consanguinity. 
They  necessarily,  therefore,  became  Aristocracies,  in  all  cases  where  a  fresh 
population  from  any  cause  collected  around  them  which  could  j[)ut  in  no  claim 
to  community  of  origin.  Their  sternness  in  maintaining  the  central  principle 
of  a  system  under  which  political  rights  were  attainable  under  no  terms  what- 
ever, except  connection  in  blood,  real  or  artificial,  taught  their  inferiors  another 
principle,  which  proved  to  be  endowed  with  a  far  higher  measure  of  vitality. 
This  was  the  principle  of  local  contiguity,  now  recogni^  everywhere  as  the  con- 
dition of  community  in  political  functions.  A  new  set  of  political  ideas  came 
at  once  into  existence,  which,  being  those  of  ourselves,  our  contemporaries,  and, 
in  a  great  measiure,  of  our  ancestors,  rather  obscure  our  perception  of  the  older 
theory  which  they  vanquished  and  dethroned.^ 

The  most  remarkable  trace  of  the  patriarchal  system  remaining 
in  the  legal  system  of  an  advanced  society^  is  the  patria  potestaa  of 
the  Boman  law.  The  power  of  the  head  of  the  family  over  all 
descendants  was,  by  the  letter  of  the  law  in  the  early  Republic,  abso- 
lute over  the  person,  extending  to  life  and  death,  and  even  to  the 
power  of  sale  into  bondage.  Nay  more,  it  would  appear  that  when, 
on  liberation  from  this  service,  which  took  place  at  the  census  (Gains 
J.  138),  he  fell  back  under  the  patria  potestasy  the  father  could  again 
sell  him ;  and  the  earliest  amelioration  of  this  condition  was,  that  on 
liberation  after  three  sales  the  son  became  free.  The  legal  forms 
by  which  even  up  to  the  time  of  the  Empire  a  son  was  emancipated 
from  the  power  of  the  father,  are  stamped  with  the  impress  of  the 
original  rigour  of  the  law  and  its  first  amelioration.  But  though  the 
power  over  the  person  became  early  restricted,  that  over  the  property 
remained  absolute  to  a  late  date ;  and  to  the  last  the  father  had  a 
liferent  in  all  property  of  descendants  not  emancipated,  which  was 
not  acquired  in  the  public  service.  Such  q.n  institution,  existing 
contemporaneously  with  a  highly  developed  system  of  law,  is  one 
of  the  most  singular  phenomena  in  the  history  of  jurisprudence, 
and  is,  perhaps,  only  to  be  explained  by  supposing  that  the  rigour 
of  the  law  was  much  modified  by  custom  in  the  way  of  its  ad- 
ministration.     But  had   tliis  institution   stood  alone,    the  proof 
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would  be  incomplete  that  it  had  its  origin  in  the  primitive  society 
from  which  that  legal  system  sprung.  Other  traits,  however, 
are  not  wanting  to  show  how  intimately  the  patria  potesias  was 
bound  up  with  the  whole  framework  of  the  society  among  whom 
that  institution  was  so  tenaciously  held.  If  we  look  at  the  whole 
theory  of  kinship  as  conceived  by  the  civil  law  of  the  Romans,  we 
find  that  it  is  entirely  grounded  upon  the  idea  of  a  common  patria 
potesias.  The  Agnatioy  the  only  relationship  known  to  that  law, 
excludes  many  whom  we  consider  as  relations,  confining  itself  to 
those  who  trace  their  connection  exclusively  through  males.  But, 
on  the  other  hand,  it  includes  many  in  whom,  according  to  modern 
ideas,  no  kinship  would  be  recognised.  It  includes  all  persons  con- 
nected through  males  who  have  been  brought  into  the  family  by 
adoption.  The  only  explanation  of  this  apparently  arbitrary  defini- 
tion of  kinship  is  found  in  the  patria  potesias.  Descent  through 
females  is  excluded,  because  the  iemale  and  her  descendants  are 
included  in  the  patria  poiestas  of  the  family  of  her  husband.  The 
tie  by  adoption  is  included,  because  it  unites  persons  under  the 
same  patria  potesias.  In  the  Koman  law,  indeed,  we  have  the 
explicit  recognition  of  this  system  and  its  relation  to  the  patria 
potesias ;  but  having  gained  from  this  system  the  key  to  the  idea  of 
Agnation,  it  is  possible  to  find  traces  of  it  almost  everywhere. 
There  are  few  indigenous  bodies  of  law  belonging  to  communities 
of  the  Indo-European  stock,  which  do  not  exhibit  peculiarities,  in 
the  most  ancient  part  of  their  structure,  which  are  clearly  referable 
to  Agnation.  It  appears  in  Hindoo  law.  It  pervades  so  much  of 
the  laws  of  the  races  which  overran  the  Roman  Empire,  as  appears 
to  have  really  formed  part  of  their  primitive  usage ;  and  had  it  not 
been  for  the  vast  influence  of  the  later  equitable  principles  of  that 
Roman  law,  by  the  analogy  of  whose  earlier  forms  it  is  interpreted 
to  us,  the  system  would  probably  have  perpetuated  itself  still  more 
than  it  has  done  in  the  modern  jurisprudence  of  Europe.  We  shall 
here  quote  from  Mr  Maine  one  of  its  most  curious  results  : — 

*'  In  Agnation,  too  (pp.  151, 152),  is  to  be  sought  the  explanation  of  that  extra- 
ordinary rule  of  Englisn  law,  only  recently  reined,  which  prohibited  brothers 
of  the  half-blood  from  succeeding  to  one  another^s  lands,  in  the  customs  of 
Normandy,  the  rale  applies  to  uterine  brothers  only,  that  is,  to  brothers  by  the 
same  mother,  but  not  by  the  same  father ;  and  limited  in  this  way,  it  is  a  strict 
deduction  from  the  system  of  Agnation,  under  which,  uterine  brothers  are  no 
relations  at  all  to  one  another.  When  it  was  transplanted  to  England,  the 
English  judges,  who  had  no  clue  to  its  principle,  interpreted  it  as  a  general 
prohibition  against  the  Buccession  of  the  half-blood,  and  extended  it  to  consau' 
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guineous  brothers,  that  is,  to  sons  of  the  same  father  by  diiFerent  wires.  In  all 
the  literature  which  enshrines  the  pretended  philosophy  of  law,  there  is  nothing 
more  carious  than  the  pages  of  elaborate  sophistry  in  which  Blackstone  attempts 
to  explain  and  justify  the  exclusion  of  the  half-blood.* 

In  the  history  of  the  law  of  persons,  there  is  perhaps  no  more 
interesting  chapter  than  that  which  concerns  the  status  of  females. 
From  the  primitive  constitution  of  the  family  above  described,  a 
woman  could  not  become  the  head  of  a  family ;  the  maxim  of 
Boman  law,  that  she  is  the  head  as  well  as  the  end  of  her  own 
family,  being  of  comparatively  recent  invention. 

*  There  is  a  peculiar  contriyance  of  archaic  jurisprudence,*  says  Mr  Maine, 
*  for  retaining  her  in  the  bondage  of  the  family  for  life.  This  is  the  institution 
known  to  the  oldest  Roman  law  as  the  perpetual  tutelage  of  women,  under 
which  a  female,  though  relieved  from  her  parent's  authority  by  his  decease, 
continues  subject  through  life  to  her  nearest  male  relations  as  her  guardians. 
Feipetual  guardianship  is  obviously  peither  more  nor  less  than  an  artificial 
prolon^tion  of  the  patria  poiestas^  when  for  other  purposes  it  has  been  dissolved. 
In  India  the  system  survives  in  absolute  completeness,  and  its  operation  is  so 
strict  that  a  Hindoo  mother  frequently  becomes  th^  ward  of  her  own  sons.' 

In  £urope  nearly  all  the  invaders  of  the  Western  Empire  had 
this  institution  among  their  indigenous  usages ;  and  the  laws  of  the 
Scandinavian  nations  preserved  it  until  quite  recently.  But  its 
history  in  the  Boman  jurisprudence,  as  disclosed  in  the  Institutes  of 
Gains,  is  most  remarkable.  In  bis  time  it  seems  to  have  been  an 
institution  retained  for  som^  conveyancing  purposes,  which  the  forms 
of  the  civil  law  rendered  necessary,  but  practically  made  nugatory 
under  the  equitable  jurisdiction  of  the  proton  But  it  appears  that 
the  Blackstanes  of  an  earlier  time  had  invented  a  reason  for  the 
institution,  namely,  that  women  remained  under  guardianship 
propter  animi  levitatem^  ^because  of  the  lightness  of  their  mind' 
(Gains  I.  144).  The  indigni^it  protest  which  the  great  jurist  of 
Antonine's  age  makes  against  an  argument  so  devoid  of  gallantry, 
might,  when  translated,  be  almost  mistaken  for  a  passage  in  an 
essay  of  Mr  Mill's.    We  shall  here  translate  it ; — 

'  But  that  women  of  complete  age  should  be  in  tutelage,  seems  to  have  been 
advised  by  almost  no  reason  of  worth ;  for  that  which  is  commonly  assigned — 
namely,  because  they  are  often  deceived  through  the  lightness  of  their  mind, 
and  it  was  right  they  should  be  controlled  by  the  authority  of  tutors—fleems  more 
specious  than  true ;  for  women  who  are  of  completes  age,  theinselveB  manage 
tneir  own  affairs;  and  though  in  seme  cases  the  tutor,  for  the  i^e  of  fonn^ 
interpones  his  authority,  yet  he  is  often  oUiged  by  the  pra^r  to  <)o  so  against 
his  will/ 

The  forms  of  conveyancing  requiring  this  authority  of  the  tutor 
probably  became  obsolete  with  the  abolition,  effected  by  Justinian, 
of  the  distinction  between  res  mancipi  and  res  nee  mandpi  ;  and^  at 
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all  events,  with  the  compilation  of  Justinian,  the  last  traces  of  the 
perpetual  tutelage  of  women  had  disappeared  from  the  Roman  law. 

The  chartge  which  the  position  of  the  married  woman  underwent 
in  the  Roman  law  is  somewhat  similar,  though  its  history  is  different. 

The  ancient  law  of  slavery  is  a  subject  which  has  to  some  parts  of 
the  wodd  a  more  practical  interest  than,  happily,  it  now  has  to  our- 
selves. Much  industry  and  some  learning,  says  Mr  Maine,  have 
been  bestowed  in  the  United  States  of  America  on  the  question, 
whether  the  slave  was,  in  the  early  stages  of  society,  a  recognised 
member  of  the  family  ?  The  answer  to  this  question  he  sums  up  as 
follows :— ■ 

'•  Th&t  the  inferiority  of  the  slaye  was  n6t  such  as  to  placd  him  outside  the 
pole  of  the  family,  or  such  as  to  degrade  him  to  the  footing  of  inanimate  pro« 
perty,  is  clearly  proved,  I  think,  by  the  many  traces  which  remain  of  his  capa« 
city  for  inheritance  tn  the  ladt  resort.  It  would,  of  coiirse,  be  unsafe  in  thd 
highest  degree  to  hazard  conjectures  how  far  the  lot  of  the  slave  was  mitigated) 
in  the  beginnings  of  society,  by  having  a  place  reserved  to  him  in  the  empire  of 
the  father.  It  is,  perhaps,  more  probable  that  the  son  Was  practically  assimi- 
lated to  the  slave,  than  that  the  slave  shared  any  of  the  tenderness  which^  in 
later  times,  was  shown  to  the  son.  But  it  may  be  asserted  with  some  confidence^ 
of  advanced  and  matured  codes,  that,  wherever  servitude  is  sanctioned,  the  slave 
has  um'formly  greater  advantagBs  under  systems  which  preserve  some  memento 
of  his  earlier  condition,  than  under  those  which  have  adopted  some  other  theory 
of  his  civil  degradation.  The  point  of  view  from  which  jurisprudence  tegarda 
the  slAve  is  always  of  great  Importance  to  him.  The  Roman  law  was  aimist^d  in 
its  growing  tendency  to  look  upon  him  more  and  more  as  an  article  of  property 
by  the  theory  of  the  law  of  Nature ;  and  hence  it  is  that,  wherever  servitude  is 
sanctioned  by  institutions  which  have  been  deeply  affected  by  Roman  jurisphi^ 
dence,  the  servile  condition  is  never  intolerably  wretched.  There  is  a  good  deal 
of  evidence  that,  in  those  American  States  which  have  taken  the  highly  Romanized 
code  of  Louisiana  as  the  basis  of  their  jurisprudence,  the  lot  and  prospects  of 
the  negro  population  are  better  in  many  material  respects  than  under  institu- 
tions fonndea  on  the  English  common  law,  which,  as  recently  interpreted,  has 
no  true  place  for  the  slave,  and  can  only,  therefore,  regaM  him  as  a  chattel.* 

In  progressive  societies  the  history  of  law  presients  ua  with  one 
movement  which  is  uniform.  This  is  the  gradual  dissolution  of 
family  dependency,  and  the  growth  of  individual  obligation  in  its 
place.  The  individual  becomes  steadily  substituted  for  the  family, 
as  the  unit  of  which  civil  laws  take  account.  Apparent  retardations 
only  arise  fi'om  the  absorption  into  the  more  civilised  society  of 
archaic  ideas  and  customs  from  a  foreign  source.  In  Western 
£urope  the  progress  has  been  considerable. 

*'  The  status  of  the  slave  has  disappeared ;  it  has  bedn  superseded  by  the  con** 
tractoal  relation  of  the  servant  to  his  mast^.  The  status  of  the  female  under 
tutelage,  if  the  tutelage  be  understood  of  persons  other  than  her  husband,  has 
also  ceased  to  exist :  from  her  coming  of  age  to  her  marriage,  all  the  relations  she 
may  form  are  relations  of  contract.  So,  too,  the  status  of  the  son  unde)*  powers 
has  no  true  place  in  the  law  of  modem  European  societies.  Ji  any  civil  obligation 
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binds  together  the  paient  and  the  child  of  foil  age,  it  is  one  to  which  only  con* 

tract  gives  its  l^al  validity.* 

The  distinction  between  the  ^  law  of  persons'  and  the  '  law  of 
things/  so  familiar  to  everjr  English  lawyer,  and  almost  to  erery 
Englishman,  from  the  pages  of  Blackstone,  has  been  borrowed  from 
the  later  philosophical  lawyers  of  Borne.  The  history  of  personal 
statns  above  traced  has  already  indicated  that  these  two  branches  of 
law  have  in  their  origin  a  very  near  point  of  approximation.  Indeed, 
the  farther  we  go  back,  the  more  inextricably  does  the  law  of  pro- 
perty seem  blended  with,  or  rather  become  lost  in,  the  law  of  persons ; 
and  the  broad  distinction  drawn  by  later  jarispmdents  has  had  no 
little  share  in  obscuring  the  real  history  of  the  institutions  of  private 
property.  And  if,  in  speculations  on  the  origin  of  the  social  relations 
in  a  political  community)  it  has  been  the  custom  to  indulge  the  ima« 
gination  and  the  fancy,  and  to  neglect  the  method  of  historical  in- 
vestigation, still  more  do  we  find  this  in  the  speculations  upon  the 
origin  of  rights  of  property.  And  the  practical  influence  of  tliese 
theories  has  been  still  more  important  and  more  distinctly  marked. 

When  we  read  the  disquisitions  of  the  great  jurists  of  the  Antonine 
age  upon  the  natural  modes  of  acquiring  property,  which  preiace 
their  writings  on  the  more  practical  part  of  the  subject,  they  appear 
to  have  a  simplicity  and  want  of  pretension,  contrasting  strangely 
with  the  weighty  results  which  have  been  hung  upon  them  by  a 
later  age.  Historically,  the  most  important  of  what  they  called  the 
modes  of  acquiring  property  taught  by  natural  reasorij  was  occupation 
— namely,  taking  what  belonged  to  no  one  with  the  intentioQ  of 
appropriating  it.  But  from  a  doctrine  which  meant  little  more  than 
that,  if  a  boy  finds  a  marble  (being  a  res  nxiUiua),  and  puts  it  into 
his  pocket,  it  becomes  his,  was  built  up  a  theory,  sanctioned  by  the 
influence  of  the  great  continental  jurists,  which  enabled  the  good 
fortune  of  a  few  navigators  in  the  fifteenth  century  to  raise  a  claim 
to  hold  the  sovereignty  of  a  continent  against  all  the  world. 

To  the  same  source — namely,  the  philosophic  Roman  jurists — 
may  be  traced  the  elaborate  expositions  of  the  origin  and  nature  of 
rights  of  private  property,  which,  from  Blackstone  downwards,  are 
usually  made  to  preface  systems  of  property  law,  and  the  favourite 
disquisitions  upon  the  sacredness  of  the  rights  so  explained,  which 
pretend  to  answer,  while  they  provoke,  the  attacks  made  by  shallow 
and  ill-conditioned  reasoners  against  the  institution  of  property  it8el£ 
The  mistake  in  the  whole  argument  of  this  kind  arises  from  the  at- 


ANCIENT  LAW.  409 

tempt  to  take  a  loftier  ground  than  that  from  which  we  can  com- 
mand any  view  of  the  subject,  and  to  appeal  to  a  higher  order  of 
right  than  that  which  will  solve  the  questions  raised. 

Bat  if  we  descend  to  a  lower  ground,  and  ask  how  the  institutions 
of  property  actually  originated,  how  they  gradually  assumed  shape, 
how  individual  rights  became  recognised,  respected,  and  capable  of 
transmission,  the  problem  becomes  one  of  interest,  because  hopeful 
of  approximate  solution.  And  here  ancient  law,  and  especially  the 
law  of  persons,  comes  to  our  aid ;  and  in  the  period  when  the  idea  of 
contract  vanishes,  and  private  law  seems  to  confine  itself  to  cogniz- 
ance of  status,  we  seem  to  be  approaching  the  source  of  the  institu*- 
tiou  of  property  itself. 

We  arrive  at  least  at  a  stage  where  all  the  a  priori  theories  re- 
garding the  kind  of  acts  in  which  property  originate  receive  a  dis- 
tinct and  complete  contradiction.  The  ^  natural  modes'  of  acquiring 
properly — occupation,  tradition,  and  the  like — are  always  conceived 
as  the  acts  of  individuals*  But  ancient  law  knows  next  to  nothing 
of  individuals.  It  is  concerned^  not  with  individuals,  but  with  fami- 
lies ;  not  with  single  human  beings,  but  with  groups.  And  hence 
the  intimate  connection  between  the  history  of  proprietary  rights  and 
the  law  of  persons.  It  is  clear  that  under  the  relations  of  personal 
status  in  ancient  law,  the  isolation  of  individual  proprietary  rights 
familiar  to  modem  conceptions  would  have  been  impossible.  And 
there  is  a  great  deal  of  evidence  to  lead  to  the  conclusion,  that  indi- 
vidual rights  of  property  are  historically  preceded  by  a  system  of 
co-ownership  within  the  agnatic  community,  from  which  they  must 
have  been  gradually  extricated  in  the  advance  of  civilisation.  In 
thia  inquiry,  we  are  not  much  aided  by  the  Soman  jurisprudence ; 
for  it  is  precisely  the  Boman  jurisprudence,  as  transformed  by  the 
theory  of  natural  law,  which  has  bequeathed  to  us  the  impression 
that  individual  ownership  is  the  normal  state  of  proprietary  right^ 
and  that  ownership  in  common  by  groups  of  men  is  only  an  excep- 
tional state  of  property.  But  here  we  are  aided  by  observing  a  form 
of  ownership  existing  in  a  less  progressive  branch  of  the  Indo-Euro- 
pean family  which  rivets  our  attention,  because  it  discloses  a  state  of 
proprietary  rights  for  the  conception  of  which  our  studies  in  the 
ancient  law  of  persons  have  already  prepared  us.  The  village  com- 
munity of  India  is  at  once  an  organized  patriarchal  society  and  an 
assemblage  of  co^proprietors.  This  village  community  is  known  to 
vou  VI.— Ko.  txvra.  Atousr  1862.  8  p 
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be  an  institution  of  the  most  remote  antiquity,  and  of  this  there  is 
abundant  intrinsic  evidence ;  but  if  that  were  wanting,  we  are  aided 
by  finding  its  counterpart  even  in  those  parts  of  Europe  which  have 
been  least  affected  by  the  transformations  of  feudalism.  The  Rus- 
sian villages  are  shown,  by  the  most  recent  investigations  of  M.  de 
Haxthausen,  M.  Tengoborski,  and  others,  to  be  not  fortuitous  assem- 
blages of  men,  but  naturally  organized  communities  like  those  of 
India;  and  though  the  peasants  were  within  historical  times  con- 
verted into  the  prsedial,  and,  to  a  great  extent,  into  the  personal 
serfs  of  the  seignior,  the  pressure  of  this  superior  ownership  never 
entirely  crushed  the  ancient  organization  of  the  village* 

If  we  were  now  to  ask  how  these  archaic  communities  themselves 
became  organized,  and  to  attempt  to  trace  the  steps  by  which  pro- 
perty became  accumulated  in  the  hands  of  the  community  itself,  ve 
should  be  going  far  beyond  the  sphere  of  historical  inquiry.  It  may 
be  open  to  question,  whether  we  should  not  be  brought  at  last  to  the 
^  natural  modes'  of  acquiring  property,  already  discussed.  But  the 
gradual  accumulation  of  property,  and  even  the  growth  of  the  desire 
to  accumulate^  must  more  or  less  grow  step  by  step  alongside  of  the 
organization  of  the  community  itself;  and  if  it  should  be  found  that 
the  very  desire  of  accumulation  should  be  of  less  antiqui^  than  the 
social  organization,  we  should  be  right  in  saying  that  in  co-owner- 
ship lies  the  source  of  the  institution  of  property. 

More  interesting,  however,  will  be  the  inquiry,  how  out  of  this 
ownership  individual  rights  of  property  become  extricated.  Difficult 
as  the  problem  would  be  to  work  out  in  detail,  our  studies  in  tiie  law 
of  persons  have  at  least  led  to  the  conclusion,  that  the  growth  of 
individual  rights  of  property  must  correspond  in  some  degree  with 
the  gradual  recognition  in  law  of  the  individual  as  distinguished 
from  the  family  group.  The  greatest  engine,  however,  in  efiecting 
this  extrication  is  the  growth  of  contract.  The  growth  of  contract 
does  not  belong  entirely  to  the  history  of  law.  Contract  itself,  or 
rather  convention,  at  least  in  a  rudimentary  form,  must  long  exist 
in  fact  before  it  receives  recognition  in  a  system  of  law.  But  on  that 
very  account  the  history  of  contract  as  a  part  of  law  itself  is  of  the 
utmost  interest.  The  largeness  of  the  spheres  respectively  occupied 
by  contract  in  modern  and  in  ancient  law,  affords  perhaps  their  most 
striking  point  of  contrast.  If  it  were  possible  apart  from  law  to 
irame  a  history  of  the  growth  of  the  practice  of  mutual  convention 
and  agreement,  it  would  be  a  history  of  the  growth  of  the  reqii]r&- 
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ments  of  civilised  interconrse.  The  history  of  contract  law  is  that 
of  the  indention  of  machinery  whereby  those  requirements  are  met, 
and  the  transactions  they  give  rise  to  fiicilitated  and  secured.  To 
point  out  how  much  of  that  machinery  we  owe  to  the  great  jurists 
of  Borne  is  one  of  Mr  Maine's  farourite  topics.  But  this  is  an  in- 
quiry we  have  not  space  to  pursue  further. 
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first  division. 
Grant's  Trustees  v.  Grant. 

Conditio  si  hceres  sine  liberis  decesserit. 

Among  other  points  raised  in  the  prefixed  case,  the  important  and 
interesting  question  of  the  extension  of  the  doctrine  of  the  implied 
conditional  institution  of  children  to  the  case  of  settlements  of 
heritable  property,  deserves  the  attention  of  the  profession.  It  is 
not  a  little  remarkable,  considering  the  number  of  cases  upon  this 
condition  which  had  previously  been  presented  for  decision,  that  the 
question  of  its  applicability  to  heritable  property  should  only  now  be 
raised  for  the  first  time.  Our  professional  readers  will,  we  have  no 
doubt,  be  anxious  to  form  an  opinion  for  themselves  as  to  the  sound- 
ness of  the  decision,  giving  a  legacy  of  the  residue  of  heritage  to  the 
heir-at-law.  With  that  view,  we  shall  state  briefly  the  import  of 
previous  decisions  on  this  branch  of  the  law ;  having  first  explained 
the  import  of  the  judgment  in  Crrant  v.  Grants  to  which  we  have  re- 
ferred. 

*  By  a  genaral  dispomtioii  and  settlement,  dated  2l8t  February  1850,  Lady 
Grant  appoints  her  son,  Robert  Grant  of  Tillyf  our,  her  trusi-disponee  of  all  o^er 
heritable  estate  bdonginff  to  her  not  specially  conveyed  by  the  other  deeds,  and 
also  her  sole  executor  and  nniverBal  disponee  in  moveables.  Tliese  are  conveyed 
for  the  parposes,  and  for  discharging  the  legacies  or  other  burdens,  to  be  set 
forth  in  any  writing  under  her  hand.  By  another  deed  of  the  same  date,  she 
leavea  annuities  to  her  daughters,  Ann  and  Louisa,  and  bequeaths  sondry 
other  legacies ;  "  and  with  r^;ard  to  the  residue  of  m^  means  Mid  estate,  both 
heritable  and  moveable,  conveyed  by  my  said  general  disposition  and  settlement, 
I  a|ipoint  my  said  executor  to  hand  over  the  same,  when  realized^  to  my  trustees 
acting  under  the  foresaid  conveyance  of  Denham  Green,  to  be  applied  by  them 
for  the  comfortable  support  of  my  son,  the  said  Sir  James  Grant,  in  manner 
therein  provided,  during  his  life,  or,  in  the  event  of  such  residue  or  part  of  it 
not  beinf;  required  for  that  purpose,  to  be  invested  by  my  said  trustees  from 
time  to  tune  on  soch  secnrities,  real  or  personal,  as  they  may  consider  adequate : 
aad  whidiiesidne  and  accomuktions  thereof  diall  be  disposed  of  upon  the  said 
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Sir  James  OntnVs  restoiatiQa  to  a  Boand  state  o!  mind,  or  upon  bis  deatii,  in 
manner  therein  directed,'^'' 

*  The  true  point  of  oontroverBy  is,  what  Lady  Grant  most  be  held  to  have 
instructed  by  this  deed  with  reference  to  the  intevasts  of  the  partieB  now  in  ibs 
field.  It  is  pleaded  on  behalf  of  Sir  Isaao  Grant,  that  the  right  mm  to  Bobert 
Grant,  and  which  is  given  to  him  in  this  case  without  mention  of  heirs^  must  be 
held  to  hare  never  vested,  in  conaeq[uenoe  of  the  predecease  of  Sir  Jamee,  and 
that  both  Denham  Green  and  the  residue  are  intestate  succession  of  Lady  Giant. 
On  the  other  hand,  it  is  pleaded  on  the  part  of  the  children  of  Robert  Grant, 
that  the  right  to  both  these  subjects  must  be  held  to  have  passed  to  them,  l)y 
application  of  the  condition  si  sine  liheris  decesserit.  A  subordinate  question  u 
raised  by  these  children  amongst  themselves,  how,  in  that  event,  the  property  is 
to  be  held  distributable. 

*  Lord  Ordinary  Kinloch  held  that  the  intention  was  that  Woodhill,  the  forni- 
ture,  Denham  Green,  and  the  residue  should  go  to  Bobert  Grants  children,  the 
heritage  to  his  eldest  son,  and  the  executory  to  his  other  children ;  and  the 
Court  adhered,  Lord  Curriehill  dissenting  as  to  Denham  Green,  and  holding 
that  the  doctrine  si  sine  Uberis  did  not  apply.' 

We  are  not  concerned  at  present  with  that  principle  which  has 
elsewhere  been  described  as  a  modification  of  the  Querela  inofficiosi 
tesiamentij  and  according  to  which  a  testator  who  becomes  the 
ihther  of  a  family  after  the  execution  of  a  will,  and  dies  without 
altering  his  testamentary  dispositions,  is  considered,  notwithstanding, 
to  have  Intended  to  revoke  them*    The  condition  si  hoeres  decesserit 
sine  Uberis  does  not  involve  the  necessity  of  supposing  any  revocation 
of  the  testamentary  dispositions  actually  made,  but  superadds  to  them 
a  conditional  institution  of  the  legatee's  children  in  the  event  of  tho 
legatee  predeceasing  the  testator.    The  rule  is  borrowed  from  the 
civil  law  (Cod.  6,  25,  6 ;  6,  42,  80;  Dig.  35,  1,  102) ;  and,  like 
many  of  the  civil  law  doctrines  in  relation  to  legacies,  has  undergone 
considerable  modifications  in  its  passage  through  the  channel  of 
decisions.    Hitherto  it  has  been  limited  in  its  application  to  settle* 
ments  either  of  pure  moveable  succession,  or  settlements  of  mixed 
succession,  which  have  been  dealt  with  in  the  character  of  person- 
alty.   The  scope  and  purport  of  all  the  decisions  prove  that  th^ 
condition  is  one  which  proceeds  on  the  supposition  of  equal  hyorff 
on  the  part  of  the  settlor  for  all  the  members  of  the  family  to  which 
be  has  placed  himself  in  loco  parentis — a  supposition  which  is  iDCom- 
patible  with  the  principle  of  enforcing  the  condition  for  the  benefit 
of  an  eldest  son. 

The  explanation  which  has  most  usually  been  given  of  this  rule 
is,  that  the  legacy  is  supposed  to  have  proceeded  fcovOipieUupaUma 
— ^from  the  desire  to  make  a  provision  for  the  teotator^s  owa  faouiy* 
Accordingly,  in  the  earlier  cases,  of  which  Dickson  v,  Broum^  14  S. 
938,  and  WiUds  v.  Jadcsony  are  inatances,  tha  applicaikm  of  tte 
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cxinditian  was  confined  to  legacies  to  all  the  testator^s  own  children, 
the  iflsne  of  the  favoored  child  being  prefeired  in  virtue  of  the  im-* 
plied  condition  to  other  representatives  in  the  same  degree.  The 
cases  of  Walker  v.  Park,  21  D.  286,  and  Sobertson  v.  Houston,  20 
D*  989;  extended  the  benefit  of  the  condition  to  the  issue  of  grand- 
children individually  favoured,  giving  them  a  preference  over  other 
descendants  of  the  testator  in  the  same  degree. 

The  extension  of  the  doctrine  to  collaterals  has  been  more  cau- 
tious. A  legacy  left  to  nephews,  nieces,  or  cousins,  will  not  be 
understood  to  have  been  given  as  a  family  provision,  unless  all  who 
are  in  the  same  degree  of  relationship,  or  at  least  all  the  children  of 
one  brother  or  uncle,  are  expressly  instituted  (Christie  v.  Paiersony 
1  S.  543;  Thomson's  Trs.  v.  Sobb,  18  D.  1826).  Where  a  legacy 
is  given  to  an  individual  sister  or  niece  (Fleming  v.  Mariin,  M.  8111 ; 
MamiUon  v.  Hamikony  16  S.  478),  or  to  a  stranger  in  blood  (see 
Black  V.  ValenHne,  6  D.  689),  the  legatee  is  regarded  as  persona 
prosdileeta;  and,  in  accordance  with  this  view,  the  legatee's  children 
take  no  interest  in  it,  unless  it  have  previously  vested  in  himself  by 
survivance  of  the  testator. 

Through  all  the  decisions  upon  the  application  of  the  condition 
there  runs  this  principle :  first,  that  there  must  be  presumptive  evi- 
dence of  an  intention  on  tJie  part  of  the  testator  to  give  the  legacy 
to  the  fiunily ;  and,  secondly,  that  the  condition  is  to  be  so  inter- 
preted as  to  aid  that  intention.  The  benefit  of  the  condition, 
in  every  case  that  has  hitherto  occurred,  has  been  given  to  all  the 
children  of  the  family ;  and  in  the  case  of  collaterals,  it  is  settled 
that  the  benefit  of  the  condition  does  not  accrue^  unless  the  institute 
bimself  be  nominated  in  the  character  of  one  of  a  family. 

There  is  another  point  which  has  a  most  material  bearing  on  the 
qnestion  as  to  the  applicability  of  the  condition  to  heritable  destini^ 
tions.  It  is  this :  the  condition  is  one  which  operates  against  the 
legal  course  of  successi<»i.  It  applies  only  to  bequests  in  fiivour  of 
near  relatives ;  and  the  necessary  efiect  of  its  enforcement  is  to  dis- 
appoint other  relatives  in  the  position  of  next  of  kin.  Even  a  clause 
of  rarvivonhip  among  legatees  equally  related,  is  held  inmii&cient 
to  ezchide  the  application  of  the  implied  condition.  (See  Young 
y.  Donaldson* s  Trustees,  14  Feb.  1862,  H.  of  L.,  the  latest  case.) 
The  operation  of  the  condition  is  therefore  not  favourable  to  an  ex- 
tensi<m,  such  as  would  give  the  benefit  of  a  legacy  of  heritage  to  the 
heu^-at4aw.    On  the  whole,  although  the  decision  in  Grants  ease 
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does  not  stand  opposed  to  precedent^  we  are  inclined  to  r^aid  it  as 
a  doubtful  innovation^  and  to  concur  in  the  view  taken  on  this  point 
by  Lord  CurriehiU. 


SECOND  DIVISION. 
SOHEBYILLE   V.   ThE   NoBTH  BbITISH   BaILWAT  INSURANCE 

Society. — June  27. 

VolufUary  Association — Title  to  Sue  and  Defend, 

The  North  British  Railway  Insurance  Society  is  a  mutual  in- 
surance association,  composed  of  servants  of  the  Bailway  Com- 
pany, for  the  purpose  of  affording  relief  to  members  injured  in  the 
discharge  of  duty.  By  the  rules,  provision  is  made  for  the  appoint- 
ment of  a  certain  number  of  members  as  a  committee  of  manage- 
ment, to  whom  is  entrusted  the  power  of  investigating  into  and 
adjudicating  upon  all  claims,  and  of  paying  them  if  sustained.  The 
pursuer,  who  is  the  representative  of  a  member  killed  on  the  rail- 
way, directed  his  action  for  relief  against  the  individuals  composing 
the  committee,  ^  as  members  of  the  committee,  for  themselves,  and 
as  representing  the  Society.'  The  defenders  pled — 1.  That  the 
Society,  not  being  incorporated  nor  registered,  th^  could  not  be 
sued  as  representing  it ;  and  2.  That  all  parties  having  an  interest 
were  not  called.  The  Court  repelled  those  pleas;  holding  that, 
under  the  rules,  the  committee  were  the  proper  representatives  of  the 
Society  with  reference  to  such  claims,  and  the  parties  against  whom 
execution  should  go  out  against  as  depositaries  of  the  Society's  iinids. 
As  the  Court  did  not  seem  to  regard  this  Society  as  falling  under 
the  category  of  Friendly  Societies,  it  may  be  doubted  whether  the 
decision  would  apply  to  an  unregistered  society  of  that  nature,  it 
being  the  policy  of  the  law  to  discourage  Friendly  Societies  which 
refuse  to  conform  to  the  statutory  regulations..  The  Friendly 
Societies  Consolidation  Act  (18  &  19  Vict.,  cap.  83),  while  it 
provides  that  a  society  whose  rules  are  certified  may  sue  or  be 
sued  by  its  trustee,  expressly  enacts  (sec.  27),  that  the  rules  of  the 
society,  until  certified,  shall  have  no  force  and  validity  whatsoever ; 
and  perhaps  no  more  effectual  means  could  be  taken  of  discouraging 
such  unregistered  societies,  than  the  refusal  to  recognise  their  social 
existence  in  a  Court  of  law.  The  difficulty  of  calling  all  the  indi- 
vidual members  of  the  association,  numerous  and  fluctuating  as 
such  bodies  generally  are,  must  in  many  cases  amount  to  aa 
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possibility;  and  the  consequent  practical  denial  of  legal  redress  must 
operate  to  deter  the  public  fix>m  becoming  members  of,  or  con- 
tracting with,  such  associations.  But  in  the  case  of  a  society  not 
discountenanced  hj  the  law,  which  may  have  legal  claims  and 
liabilities,  the  rules  of  pleading,  as  well  as  substantial  justice,  are 
satisfied  by  allowing  the  society  to  sue  and  be  sued  in  the  name  of 
a  committee  empowered  to  represent  it,  and  against  whom  decree 
can  be  made  effectual. 

Christie  v.  Ruxton.— Jwn^  27. 

JliU'Deeda  not  a  proper  subject  of  Pledge. 

In  this  case  the  Court  refused  to  recognise  the  doctrine  that  title- 
deeds  form  a  proper  subject  of  pledge.  The  anomalous  privilege 
which  had  been  conferred  upon  a  law  agent,  of  retaining  a  client's 
titles  till  his  business  account  was  paid,  had  been  introduced  for 
special  reasons,  and  was  not  to  be  extended  to  an  impignoration  of 
deeds  for  cash  advances  or  pecuniary  obligations  generally.  In 
point  of  legal  principle,  and  on  grounds  of  expediency,  this  judg- 
ment seems  to  be  well  founded,  title-deeds  and  documents  of  debt 
being  subjects — extra  commercium — of  no  intrinsic  worth,  and  valu- 
able only  as  accessories  of  the  land  or  debt,  the  impignoration  of 
which  would  throw  a  novel  and  serious  obstacle  in  the  way  of  the 
free  and  safe  transmission  of  the  subjects  which  they  represent. 


Armstrong  v.  Clark. — Juli/  11. 

Separation — Culpa — Sdentia. 

The  pursuer,  who  was  a  dairy-maid  in  the  service  of  the  defender, 
and  whose  duty  it  was  to  bring  the  cows  firom  the  pasture-field  to  be 
milked,  was  attacked  and  injured  by  a  bull  kept  in  the  field.  In 
respect  of  the  injuries  sustained,  she  claimed  damages  from  her 
master,  who  was  the  owner  of  the  bull.  It  appearing  on  evidence 
that  the  bull  was  not  known  to  its  owner  to  be  unusually  dangerous, 
and  in  point  of  &ct  was  not  so,  the  Court  assoilzied  the  defender. 
The  Lord  Justice-Clerk,  in  pronouncing  judgment,  took  occasion 
to  observe,  that  on  the  general  question  as  to  the  legal  obligation 
on  the  owners  of  domesticated  animals,  he  did  not  think  there 
was  any  substantial  difference  between  the  law  of  England  and 
that  of  Scotland,  and  that  the  law  of  Scotland  would  not  make  the 
owner  liable  fi)r  a  domesticated  animal,  unless,  in  the  first  place, 
the  animal  was  vicious,  and  in  the  second  place,  its  vicious  propen- 
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Bities  weoe  known  to  the  owner.  The  other  judges  concurred 
in  this  doctrine,  which,  although  negatived  by  some  of  the  judges 
in  the  well-known  case  of  Orr  v.  Fluming  (5  March  1853,  15 
D.  486,  reveraed  3  April  1855,  2  McQueen,  14),  is  supported 
by  the  authority  of  Lord  Stair,  who  thus  states  the  law  (Inst  L 
9,  5) : — ^  Accession  to  delinquence  is  either  anterior,  concomitant,  or 
posterior  to  the  delinquence  itself.  Anterior  is  either  by  eommmi 
or  counsel,  instigation  or  provocation,  or  by  connivance  in  iasxr 
knowing,  and  not  hindering  those  whom  they  might  and  ought  to 
have  stopped,  and  that  either  specially  in  relation  to  one  ^gnlar 
delinquence,  or  generally  in  knowing  and  not  restraining  the  com- 
mon and  known  inclination  of  the  actors  towards  delinquencies  of 
that  kind,  as  when  a  master  keeps  outrageous  and  pernicious  ser- 
vants or  beasts.  And,  therefore,  in  many  cases,  even  by  natural 
equity,  the  master  is  liable  for  the  damage  done  by  the  bdast.  As 
is  clearly  resolved  in  the  judicial  law  in  the  case  of  the  pushing  or, 
which,  if  it  was  accustomed  to  push  beferetime,  the  owner  is  liable 
for  the  damage  thereof,  as  being  obliged  to  restrain  it,  but  if  not,  he 
is  free.  So  the  like  may  be  said  of  mastiffs  and  other  dogs ;  if  thej 
be  accustomed  to  assault  even  their  goods  and  cattle,  and  be  not 
destroyed  or  restrained,  the  owner  is  liable.' 

In  the  case  of  FUeming  v.  Or,  which  was  an  action  for  the 
value  of  sheep  worried  by  a  fox-hound,  the  late  Lord  Justice^Cleik 
is  reported  as  having  said,  ^  Even  if  the  dog  had  been  better  looked 
after,  and  if  the  simple  fact  had  been,  that  somehow  or  other  he 
had  got  loose,  and  had  worried  the  sheep  in  this  enclosed  field,  I 
should  have  held  the  defender  liable.'  The  judgment,  however,  did 
not  proceed  on  this  ground,  but  on  the  fact,  diat  eulpoj  at  negli- 
gence, had  been  proved  on  the  part  of  the  owner  of  the  dog ;  and 
the  reversal  by  the  House  of  Lords  proceeded  entirely  on  the  omis- 
sion of  this  finding  of  culpa  fi*om  the  interlocutor  of  the  Oourt  of 
Session,  to  which  they  were  confined  in  judging  of  the  facts. 

The  Lord  Chancellor  carefully  guarded  his  judgment  when  he 
said :  '  If  a  different  rule  (from  that  of  the  law  of  England)  pre- 
vails in  Scotland,  and  if  there,  it  is  sufficient  to  allege  neghge&oe 
on  the  part  of  the  owner,  without  averring  or  proving  his  know- 
ledge of  the  animal's  habits,  it  is  not  that  the  foundation  of  the 
action  is  different,  but  that  the  Scotch  law  does  not  so  readily  pc9^ 
mit  the  owner  of  an  animal  to  rely  on  the  general  consequences 
flowing  from  its  being  supposed  to  be  an  animal  mansueia  nalwhify^ 
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a  supposition  which  experience  shows  to  be  very  often  far  £rom  the 
truth,  and  which  I  am  inclined  to  think  that  we  in  England  have 
sometimes  too  readily  ^cted  on.'  ^  But  however  this  may  be,  as 
the  present  interlocutor  states  no  culpa  whateveri  I  am  clearly  of 
opinion  that  it  cannot  be  supported.' 

Whether  the  rule  of  the  law  of  Scotland  be  or  be  not  the 
same  as  that  of  the  law  of  England,  the  expediency  of  the  prin- 
ciple, that  the  owner  of  a  domesticated  animal  is  not  liable,  un- 
less aware  that  it  was  of  unusually  vicious  propensities,  is  open  to 
the  gravest  doubts.  Such  a  doctrine  proceeds  on  a  broad  general 
principle,  utterly  inapplicable  to  the  variety  of  circumstances  which 
actual  cases  present.  The  absurdity  of  the  presumption,  that  with 
reference  to  all  animals  mansuetcB  naturcBj  culpa  cannot  exist  with- 
out knowledge  on  the  part  of  the  owner  of  the  animal's  vicious 
habit,  is  well  exposed  by  Lord  Cockbum,  when  he  says,  (15 
Dun.,  p.  487),  ^  The  essence  of  the  principle  seems  just  to  be, 
that  every  dog  is  to  have  one  worry,  and  every  bull  one  thrust, 
with  absolute  impunity — ^that  is  to  say,  without  its  master  being 
liable.  If  this  be  the  law  of  England,  they  seem  to  have  an  undue 
toleration  for  a  first  offence.'  Culpa  on  the  part  c^  the  owner  is 
the  foundation  upon  which  redress  is  given ;  and  it  seems  folly  to 
hold  that  in  every  state  of  circumstances  the  owner  of  an  animal 
mansuetcB  naturcB  is  entitled  to  rely  on  the  presumption  that  no 
harm  will  arise  from  leaving  it  at  large,  and  that  blame  can  only 
attach  to  him,  when,  after  having  ascertained  that  the  animal  has 
propensities  not  generally  belonging  to  his  race,  he  omits  to  take 
proper  precautions  to  protect  the  public  against  the  ill  consequences 
of  those  anomalous  habits.  The  question  of  culpa  is  always  one  of 
circumstances ;  and  this  Lord  Benholme  seems  to  have  felt  when 
he  observed,  in  the  case  o{  Armstrongy  that  the  duty  of  the  owner  of 
snch  an  animal  might  be  very  different  with  regard  to  the  public  on 
the  public  highway,  from  what  it  was  in  the  case  of  an  animal  kept 
in  a  park  to  which  only  a  servant  had  access.  The  question  of  negli- 
gence must  depend  on  a  host  of  circumstances — on  the  nature  of  the 
animal,  the  temptations  in  its  way,  their  adaptation  to  its  natural 
destructive  tendencies,  and  the  precautions  under  which  it  is  kept. 
It  cannot  be  maintained  that  the  nature  of  all  domesticated  animals 
is  absolutely  harmless ;  and  if  the  owner  of  such  an  animal  is  negli- 
gent in  respect  either  of  the  place  or  manner  in  which  it  is  kept—* 

VOL.  VI.— ^NO.  LXVUI.  AUGUST  1862.  8  Q 


418  THE  MONTH. 

that  Is  to  say,  if  he  does  not  take  the  precautions  proper  in  the 
circumstances  to  prevent  the  public  being  injured  by  its  natural 
propensities,  even  where  there  is  no  unusual  vice — he  ought,  on 
grounds  both  of  justice  and  expediency,  to  be  liable  in  redress.  It 
is  to  be  hoped  that  the  Court,  while  expressing  the  rule  as  to  the 
necessity  of  proving  scientia  so  broadly,  intended  it  to  apply  only  to 
those  cases  where  a  domesticated  animal,  having  no  vicious  propensi- 
ties beyond  those  natural  to  its  kind,  is  kept  under  precautions  usual 
and  suitable  to  its  nature  and  to  the  surrounding,  circumstances* 
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Taxation  of  Country  Agenii  Accounts. — ^If  the  maxim, '  Blessed  is 
the  nation  whose  annals  are  unwritten,'  be  applicable  to  smaller 
communities,  the  legal  profession  at  the  present  time  has  great 
reason  for  thankfulness.  Our  annals  for  this  year  are  represented 
by  a  blank.  We  do  not  remember  a  year,  since  the  commencement 
of  our  publication,  when  there  was  such  an  absolute  want  of  mate* 
rial  for  commentary  or  criticism.  There  are  no  new  measures 
affecting  professional  interests, — ^no  agitation,  either  within  or  with- 
out the  professional  circle, — and  scarcely  a  grievance  worth  com- 
plaining about,  if  we  except  the  poverty-stricken  aspect  of  the  rolls 
of  Court,  and  the  causes  which  have  contributed  to  bring  about  a 
result  so  unfortunate  for  those  who  are  interested  in  the  mainte- 
nance of  our  legal  institutions.  We  have  selected  one  of  those 
causes  for  notice  rather  than  for  discussion.  The  ground  of  com- 
plaint is  very  well  known  in  professional  circles.  The  remedy  is 
not  far  to  seek ;  and  we  believe  the  grievance  only  requires  to  be 
fairly  and  temperately  stated,  to  insure  attention  in  the  proper 
quarter. 

Our  readers  are  aware  that,  ia  a  large  proportion  of  the  cases 
before  the  Court  of  Session,  the  ground  of  action  originates  out  of 
Edinburgh,  and  especially  in  the  large  mercantile  towns.  In  such 
cases,  the  clients  naturally  resort,  in  the  first  instance,  for  profefr- 
sionc^  advice  to  a  resident  lawyer ;  and  if  the  dispute  is  carried 
into  the  Court  of  Session,  it  is  upon  the  advice  and  through  the 
instructions  of  the  local  agent.  Whenever  this  is  the  case,  profes- 
sional usage  (resting  in  this  respect  upon  the  soundest  professional 
principles)  requires  that  the  correspondence  between  the  Edinburgh 
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agent  and  his  client  should  be  conducted  thi*ough  the  intervention 
of  the  local  solicitor.  It  is  usually  the  wish  of  the  client  himself 
that  his  local  agent  should  be  consulted  in  regard  to  all  matters  of 
importance  involved  in  the  action  ;  and  it  is  right  that  he  should  be 
80  consulted,  were  there  no  other  reason  for  it  than  that  the  local 
solicitor  is  conversant  with  the  client^s  affairs.  Correspondence  with 
the  local  solicitor  is,  in  the  majority  of  cases,  just  as  necessary  and 
as  legitimate  a  branch  of  litigation  as  the  employment  of  counsel, 
the  precognition  of  witnesses,  or  any  other  of  the  numberless  items 
in  an  account  of  expenses  that  might  be  selected.  Yet  the  auditor 
of  Court,  acting  upon  a  view  of  the  law  which  may,  for  aught  we 
know,  be  fully  justified  by  precedent,  refuses  to  allow  correspond- 
ence as  a  charge  against  the  unsuccessful  party. 

The  principle  of  taxation  which  has  led  to  such  a  result  is,  that 
the  party  is  not  entitled  to  chsu^ge  against  his  opponent  the  expense 
of  any  preparation  for  the  suit  which  he  is  able  to  make  without  pro- 
fessional assistance.  He  cannot  draw  his  own  pleadings,  or  lodge 
them,  or  instruct  counsel.  The  law,  it  is  said,  allows  the  expense 
of  these  strictly  judicial  proceedings  against  the  other  party,  because 
the  client  cannot  perform  the  work  in  person ;  but  as  he  may 
personally  give  instructions  for  the  prosecution  of  his  suit,  and  may 
personally  prepare  and  furnish  his  Edinburgh  agent  with  a  memo- 
randum of  the  information  he  requires,  he  is  not  allowed  to  charge 
the  expense  of  doing  this  through  the  instrumentality  of  another 
agent.  Double  agency,  like  the  employment  of  additional  counsel, 
is  a  luxury,  the  expense  of  which  must  be  defrayed  by  the  party  in- 
dulging in  it. 

Admitting  that  there  is  some  substance  in  these  considerations, 
we  think  that  there  are  others  of  a  more  practical  kind  which  ought 
to  outweigh  them.  It  is  fair,  perhaps,  that  such  matters  of  business 
as  can  be  performed  by  the  client  without  sacrifice  of  time  or  risk  of 
inaccuracy  should  be  held  to  be  so  done,  for  the  purpose  of  keeping 
expenses  within  reasonable  bounds.  But  we  do  not  see  why  a  liti^ 
gant  should  be  bound  to  give  his  ti7ne  to  his  own  case,  if  that  time 
can  be  saved  by  the  employment  of  a  local  agent.  Nor  do  we  think 
that  special  knowledge  of  Court  practice,  of  the  rules  of  evidence, 
and  the  like,  should  be  expected  of  a  client,  when  the  question  is  as 
to  the  expense  to  which  the  party  has  been  put  in  maintaining  his 
rights.  The  present  rule  of  taxation  violates  both  conditions.  In 
the  first  place,  it  assumes  that  the  client  has  in  every  case  such  a 
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knowledge  of  his  case  as  to  be  able  to  give  instmctioiis  during  its 
progress  bj  ooirespondence.  To  a  laige  proportion  even  of  the 
educated  classy  tins  is  imposable.  Thdr  ignorance  of  practice 
renders  necessary  explanations  on  a  variety  of  matters  which  cannot 
possibly  be  anticipated  by  the  solicitor.  Hence  arises  a  necessity 
either  for  the  employment  of  a  local  agent,  or  for  the  client  coming 
to  Edinburgh  to  consult  his  Edinburgh  agent.  In  one  or  other  of 
these  ways,  we  think,  the  suitor  is  entitled  to  have  the  advantage  of 
a  direct  communicaticm  with  his  solicitor,  and  that  the  expense  of 
this,  being  necessary,  ought  to  be  borne  by  the  opposite  party. 
Further,  it  seems  to  be  dear — too  clear,  we  think,  for  argument — that 
the  client  cannot  in  reason  be  expected  to  make  a  sacrifice  of  time 
by  coming  to  Edinburgh  to  give  personal  instructions.  There  is  no 
reason  why  he  should  even  be  obliged  to  communicate  in  writing 
with  his  own  hand.  Five  minutes'  conversation  with  the  local 
solicitor  will  in  many  cases  be  sufficient  for  purposes  of  explanation, 
as  well  as  for  giving  instructions  for  a  reply ;  which,  if  the  client 
were  obliged  to  conduct  his  correspondence  personally,  would  either 
not  have  been  written  at  all,  or  only  at  an  expenditure*  of  time  and 
trouble,  the  saving  of  which  appears  to  us  to  be  a  most  legitimate 
charge  against  the  opponent. 

We  have  only  one  observation  to  make  upon  the  argument,  that 
the  client  ought  to  give,  by  antidpation,  all  the  information  neces- 
sary for  the  conduct  of  the  case  in  the  memorial  and  instructions 
•which  usually  precede  the  summons  or  defences,  and  the  expense 
of  which  is  usually  allowed  as  a  charge  against  the  opponent.  This 
might  be  a  fair  enough  rule  under  a  rational  system  of  pleading, 
which  permitted  of  the  parties  raising  their  own  issues  upon  record. 
Truth,  however,  compels  us  to  say,  that  under  the  existing  system, 
it  is  in  most  cases  impossible  for  any  litigant  to  foresee  the  kind  of 
evidence,  or  even  the  kind  of  preparation,  that  will  be  requisite 
for  the  vindication  of  his  rights.  A  vicious  practice  permits 
of  the  ground  of  action  or  defence  being  changed  at  any  time 
before  the  dosing  of  the  record;  and,  after  all,  the  record  is  of 
little  use  to  guide  the  litigant  as  to  the  future  conduct  of  his 
case,  as  it  may  receive  a  colour  from  the  issue  afterwards  adopted 
very  unlike  anything  that  was  in  the  minds  of  the  parties  when 
the  pleadings  were  prepared.  While  such  is  the  uncertain^ 
attending  the  determination  of  the  question  which  the  parties  are 
to  try,  it  is  Utile  better  than  a  mockery  to  say  that  the  client  oog^t 
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to  have  given  instractions  for  everything  before  litis  contestation 
has  been  joined.  The  expense  of  occasional  correspondence  is  ine- 
vitable ;  and  there  is  really  nothing  to  prevent  its  being  allowed, 
ftirther  than  the  existence  of  a  feeling  against  allowing  much  to  local 
agents.  The  matter  is  in  the  hands  of  the  Coai*ty  who  have  power 
to  regolate  the  principles  as  well  as  the  scale  of  taxation  ;  and  we 
shall  be  disappointed  if  some  attempt  is  not  made  to  relax  a  rale 
firanght  with  no  benefit  to  litigants,  and  operating  very  injorionsly 
upon  the  interests  of  a  most  important  section  of  the  practitioners 
of  the  law,  and  through  them  upon  the  whole  profession. 

Box  Days. — ^Edinburgh,  2d  July  1862. — ^The  Lords  appoint 
Thursday,  the  Ath  day  of  September^  and  Thursday,  tlie  16th  day  of 
October^  to  be  Box  Days  in  the  ensidng  vacation. 

Extended  Sittings  of  the  Court. — ^Edinburgh,  16th  July  1862. — 
This  day  the  Lords  passed  an  Act  of  Sederunt  extending  the  Inner 
House  sittings,  by  appointing  the  First  and  Second  Divisions  to 
meet  upon  Monday,  the  3d  of  November,  for  the  disposal  of  causes. 

(Signed)        DuN.  M^eill,  LRD. 

The  Bar. — Mr  Francis  Deas  was  admitted  a  member  of  the 
Faculty  of  Advocates  on  27th  May  last ;  and  Messrs  Charles 
Stewart  and  Donald  Crawford  were  admitted  members  of  the  same 
body  on  15th  ult. 


BILL  CHAMBER  ROTAWON  OF  JUDGES. 


AUTUMN  VACATION,  1862. 

Monday,  2l8t  July,  to  Saturday,  2d  August, 
Honday,  4th  August,  to  Saturday,  16th  August, 
Monday,  ISth  Augtist,  to  Saturday,  30th  August, 
Monday,  1st  September,  to  Saturday,  13th  September, 
Monday,  15th  September,  to  Saturday,  27ih  September, 
Monday,  29th  September,  to  Saturday,  11th  October, 
Monday,  13th  October,  to  Saturday,  25th  October,    . 
Monday,  27th  October,  to  Saturday,  8th  November,  . 
Monday,  lOth  Kovember,  to  Meeting  of  Court,  . 


Lord  CURRIEHILL. 

„  Benholme. 

„  Mackenzie. 

„  ElKLOGH. 

„  Ormibale. 

„  GURBIEHILt. 

„  Benholme. 

„  MaGI[ENZI£. 

„  Ejnloch. 
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AUTUMN  CIRCUITS,  1862. 

NOBTH. 

Lords  Justice-Clebk  and  Jerviswoode. 

Inverness — ^Wedneedaj,  17th  September. 

Aberdeen — ^Tuesdaj,  2Sid  September. 

Perth — ^Monday,  29ih  September,  at  12  noon. 

Alexander  Moncrieff,  Esq.,  AdvocaU-Depute. 

Alexander  Stuart,  Clerk. 

SOUTH. 

Lords  Cowan  and  Neaves. 

Jedbttrgh — ^Tuesday,  23d  September. 
Dumfries — Friday,  26th  September. 
Ajfr — ^Wednesday,  let  October. 

A.  Burns  Shand,  Esq.,  Advocate-Depute. 
WiLUAM  Hamilton  Bell,  Clerk. 

WEST. 

Lords  Deas  and  Ardmillan. 

Stirling — Friday,  5th  September. 
Inveraray — ^Wednesday,  10th  September. 
Glasgow — ^Monday,  15th  September,  at  12  noon. 

Adam  Gifford,  Esq.,  Advocate-Depute. 
James  AiTken,  Clerk. 


Digtst  uf  ^tiimu. 


COURT  OF  SESSION. 


FIRST  DIVISION. 

Dingwall's  Trustee  r.  Loed  Eintore's  Trustee. — June  19. 
^Landlord  arid  Tenant^^Eeducthn — Jaitte, 

In  this  action,  raised  by  Dingwall's  trustee  for  declarator  that  Dingwrnll 
held  a  lease  for  nineteen  years  of  two  farms  belonging  to  Lord  Kintore, 
and  of  redaction  of  a  renanciation  of  the  lease  granted  to  Lord  Kintore's 
trustee,  the  parsner  formerly  proposed  two  issues : — 1,  Whether  there 
was  sach  a  lease,  and  whether  Lord  Kintore's  trustee  had  fraadulently 
obtained  the  renunciation?  "and  2,  Whether  the  renunciation  had  been 
granted  within  sixty  days  of  bankruptcy,  and  in  violation  of  the  Act  1696, 
c.  5?  Both  issues  were  disallowed  by  the  Court,  but  the  pursuer  was 
allowed  to  give  in  amended  issues.  The  case  then  came  before  the  Court 
on  an  amended  issue,  which  put  the  question.  Whether  there  was  a  leaseT 
and  whether  the  renunciation  had  been  granted  by 'Dingwall  while  he 
was  insolvent,  without  value,  and  in  defraud  of  his  creditors.  The  Oomt 
refused  the  issue  on  the  ground  that  the  pursuer's  statements  on  reeord 
in  regard  to  Dingwall  were  self-contradictory.    While  the  pursuer  ia 
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part  of  the  record  charged  Dingwall  with  fraadulently  granting  the  renun- 
ciation, in  another  he  averred  that  in  consequence  of  severe  ilhiess  he  was 
'  incapable  of  understanding  or  realizing  his  position,  or  of  transacting 
anj  important  business.' 

Belfsage  v.  Davidson. — June  20. 
Trust — Bevocation — Mutual  Settlement. 

In  1838,  Misses  Helen  and  Sarah  Davidson,  two  sisters,  executed  a 
mutual  conveyance  of  their  whole  property,  heritable-  and  moveable,  to 
themselves,  to  the  survivor,  and  to  her  heirs,  executors,  and  assignees, 
reserving  their  respective  liferents,  and  with  power  during  their  joint  lives 
to  alt^r.  On  March  23,  1835,  they  executed  another  deed,  altering  the 
former  in  so  far,  as  it  contained  a  destination  in  favour  of  the  heirs  and 
assignees  of  the  survivor,  and  restricting  the  right  of  the  aurvivor  to  a 
liferent ;  but  this  deed  contained  a  clause  reserving  power  to  the  granters, 
or  to  the  survivor  of  them,  to  alter  it  at  any  time  daring  their  joint  lives 
or  the  life,  of  the  survivor.  Helen  Davidson  died  in  1839.  In  1841, 
Sarah  Davidson,  executed  a  codicil,  revoking  the  deed  of  1835  in  so  far 
as  it  restricted  the  right  of  the  survivor  to  a  liferent,  and  declaring  that 
the  survivor  should  have  an  absolute  right  of  fee.  She  thereafter  executed 
a  conveyance  to  the  defenders  as  tj*ustees,  and  made  certain  proyisions  in 
favour  of  thq  pursuers.  The  pursuers  brought  the  present  action  of 
declarator  to  establish  their  right.  The  defenders  maintaiued  that  the 
Burriving  sister  had  no  power  to  alter  the  deed  of  1835. 

The  Lord  Ordinary  (Jerviswoode)  decided  in.favour.of  the  pursuers,  and 
the  Court  adhered. 

G'AKDNEB  V.  Walker. — June  24. 
Bankruptcy — Recal  of  Sequestration^ 

This  was  a  petitio4  for  recal  of  sequestration  at  the  instance  of  James 
Gardner,  miller,  Brownieside,  against  Robert  Walker  of  Brownieside,  and 
Alexander  Walker,  Worrside,  trustee  on  the  sequestrated  estate  of  James 
Gardner.  The  sequestration  was  awarded  on  the  petition  of  Mr  Robert 
Walker  of  Brownieside,  the  landlord  of  Mr  Gardner.  Immediately  pre- 
rions  to  presenting  the  petition  for  sequestration,  Mr  Walker  had  sold  off 
everything'  belonging  to  the  alleged  banki;npt ;  and  it  was  stated  on  the 
part  of  Mr  Gardner  that  the  sequestration  should  be  recalled  on  two 
grounds :  first,  thai  there  was  no  estate  to  sequestrate,  except  a  claim  at 
the  instance  of  Mr  Gardner  against  his  landlord,  which  was  presently 
depending  in  the  Court  of  Session ;  and,  secondly,  the  present  application 
for  sequestration  had  been  presented  by  Mr  Walker  chiefly  for  the  purpose 
of  making  Mr  Gardner  find  caution  in  that  action,  which,  of  course,  it  was 
not  expected  he  would  be  a)>le  to  do,  and  that  the  intention  in  making 
the  application  was  not  the  banajide  one.  contemplated  by  the  bankrupt 
statute,  vi2(,,  the  realization  of  the  bankrupt's  estate,  and  the  distribution 
thereof  amoogst  the  creditors. 

Lord  Ormidale,  on  4th  inst.,  recalled  the  sequestration^  principally  upon 
the  ground  that  thece  was  no  estate,  and  the  Court  adhered.'  Their  Lord- 
ships, while  indicating  doubts  that  the  non-existence  of  any  estate  was  a 
sufficient  reason  for  recal  of  a  sequestration,  were  of  opinion  (Lord  Deas 
doubting  but  not  dissenting)  that  in  the  circumstances  this  sequestration 
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ought  to  be  recalled,  the  only  estate  being  a  claim  of  damages  against  the 
petitioning  creditor,  and  the  trustee  and  commissioners  being  virtually  his 
nominees,  and  his  obvious  object  being  to  put  an  end  to  the  action  of 
damages  against  himself,  without  allowing  it  to  be  tried  for  the  ben^t  of 
all  the  creditors.    The  reclaiming  note  was  refused,  with  expenses. 

3f.  P.,  SiurH's  Trustees. — June  27. 
Property — CofmpetiUon — Equitable  Eaiate. 

This  action  was  raised  bj  the  trustees  of  Mungo  Smith,  who  died  in 
1814,  for  the  purpose  of  disposing  of  the  residue  of  his  trust  estate.  Bj 
the  trust  deed  the  trustees  were  directed,  after  realizing,  to  pay  the  reddoe 
to  the  truster's  son,  John  Smith.  John  Smith  died  in  1830,  before  the 
estate  had  been  realized,  leaving  a  general  trust  disposition  and  settlement. 
A  claim  was  lodged  in  this  action  by  Alexander  Orant,  for  himself  and 
other  creditors  of  John  Smith,  for  the  residue,  which  he  maintained  had 
been  carried  by  John  Smith's  general  disposition  and  settlement  to  his 
trustees.  This  claim  was  opposed  by  other  claimants  who  had  expede 
confirmations  as  executor-creditors  of  John  Smith,  who  maintained  that 
as  John  Smith's  trustees  had  not  confirmed,  the  residue  remained  in  the 
hereditas  jacens  of  his  estate  in  so  far  as  not  taken  up  by  them  as  executor- 
creditors.  On  this  point,  the  Lord  Ordinary  (Kinloch)  held  that  the 
executor-creditors  were  preferable,  having  acquired  a  jus  in  re,  while  the 
trustees  had  merely  ajua  ad  rem. 

Another  question  arose  between  one  set  of  creditors  who  had  confirmed 
as  executor-creditors  of  John  Smith  in  1852,  and  who  had  valued  his 
estate  at  L.4000  in  the  inventory,  and  another  set  who  had  expede  a  con-> 
firmation  in  1854  to  the  excess  of  said  estate  above  the  valuation  in  the 
former  inventory,  amounting  to  L.18,900.  The  Lord  Ordinary  held  that 
the  former  confirmation  was  only  effectual  to  the  amount  of  the  inventory, 
and  that  the  second  carried  the  balance.  The  Court  adhered  on  both 
points. 

GRAin''s  Trustees  v.  Grant  and  Others. — Jufy  2. 

Trust — Conditional  Institution — In^Ued  Institution. 

This  process  involves  the  succession  of  the  late  Lady  Grant  of  Monj- 
musk,  and  depends  on  a  variety  of  deeds.  The  properties  involved  are, 
(1.)  the  lands  of  WoodhiU,  and  furniture  in  the  mansion-house  of  Wood- 
hill  ;  (2.)  the  house  and  grounds  of  Denham  Green ;  and  (8.)  the  general 
residue  of  the  estate. 

Lady  Grant  died  on  15th  December  1852.  She  was  survived  by  three 
sons  and  four  daughters — another  daughter,  Mrs  Farquharson,  having 
predeceased,  leaving  children.  Of  the  three  sons,  the  eldest  was  the  then 
Sir  James  Grant — ^the  second,  Isaac,  now  Sir  Isaac  Grant — ^the  youngest, 
Robert  Grant  of  Tillyfour.  Robert  Grant  died  on  15th  March  1857, 
leaving  two  sons  and  a  daughter.  Sir  James  died  on  SOth  August  1859. 
Sir  Isaac  Grant  still  survives.  Sir  James  and  Isaac  Grant  were  both,  at 
their  mother's  death,  in  a  condition  of  mental  incapacity,  from  which  Sir 
James  never  recovered,  and  in  which  Sir  Isaac  still  remains. 

The  lands  of  WoodhiU  were  conveyed  by  Lady  Grant  to  trustees  by  ft 
deed,  bearing  date  SOth  April  1844,  the  conveyance  also  containing  the 
household  furniture,  plate,  and  other  effects  in  the  house  of  WoodhOL 
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The  purpose  of  the  trust  is  declared  to  be,  that  the  house  of  Woodhill 
and  furoitnre  should  be  maintained  as  a  residence  for  Sir  James  Grant, 
with  whom,  bj  that  deed  (though  this  direction  was  altered  bj  an  after 
codicil),  Lady  Grant  directed  that  hia  brother  Isaac  shonid  reside  during 
their  joint  lives.    She  appoints,  '  that  after  the  death  of  mj  said  son  Sir 
James  Grant,  whether  he  survives  my  son  Isaac  Grant  or  not,  my  trnstees 
above  named,  or  others  to  be  assumed  as  after  mentioned,  shall  denude 
themselves  of  this  trust,  and  execute  a  disposition  and  conveyance  of  the 
said  property  of  Woodhill,  with  the  house,  offices,  furniture,  and  house- 
hold goods,  and  others  foresaid,  to  my  third  son,  Robert  Grant  of  Tilly- 
foor,  and  his  heirs.^    But  this  direction  is  qualified  by  an  after  provision, 
*  that  if  it  shall  happen  that  my  said  son.  Sir  James  Grant,  recovers  from 
his  present  unfortunate  state  of  derangement,  and  becomes  restored  to  a 
perfect  soand  mind,  in  that  case,  the  said  property  of  Woodhill,  and  other 
effects  there,  shall  be  at  once  conveyed  to  him,  his  heirs  and  assignees, 
absolutely,  and  without  restriction,  with  the  furniture  and  other  efifecta 
therein.'    The  question  now  arises.  Who  has  right  to  Woodhill,  and  the 
faniitnre  and  effects  conveyed  with  it  1    It  is  contended,  on  the  part  of 
Sir  Isaac  Grant,  that,  in  consequence  of  Robert  Grant  predeceasing  Sir 
James  Grant,  no  right  was  ever  vested  in  Robert  Grant ;  and  the  pro- 
perty must  be  held  intestate  succession  of  Lady  Grant.    On  the  other 
hand,  Mr  Archibald  Grant,  the  eldest  son  of  Robert  Grant,  miuntains 
that  under  the  destination  ^  to  Robert  Grant,  and  his  heirs^^  the  property 
now  devolve  on  him  as  the  heir-at-law  of  Robert  Grant. 

The  question  as  to  Denham  Green,  and  that  as  to  the  general  residue 
of  Lady  Grant's  estate,  arises  out  of  another  series  of  deeds.  By  a  deed 
of  trust,  dated  the  7th  November  1850,  Lady  Grant  conveys  the  property 
of  Denham  Green  to  certain  trustees,  for  the  purpose,  in  the  first  instance, 
of  applying  the  revenue  arising  from  it  in  keeping  the  house  and  grounds 
of  Woodhill  in  repair,  and  otherwise  promoting  the  comfort  of  Sir  James 
Grant ;  and  then  of  accumulating  and  investing,  *  upon  trust  securities, 
real  or  personal,  as  they  shall  think  proper,'  whatever  of  the  revenue  was 
not  necessary  for  this  object  The  deed  thereafter  proceeds  thus : — *  And 
I  direct  and  appoint  that,  upon  the  death  of  the  said  Sir  James  Grant 
without  recovering  from  his  present  unfortunate  state  of  mind,  my  said 
trustees  shall  immediately  hand  over  to  my  son,  Robert  Grant,  Esq.  of 
TilJyfour,  any  balance  of  the  revenue  arising  from  Denham  Green,  or  the 
price  thereof,  if  sold,  which  may  then  be  in  their  hands ;  and  also  the 
whole,  or  such  part  of  the  residue  of  my  other  means  and  estate  which 
they  may  have  received  from  my  executor,  the  said  Robert  Grant,  together 
with  any  accumulations  thereof  which  may,  in  the  above  event,  be  in  their 
hands ;  aad  shall  also  convey  and  make  over  to  the  said  Robert  Grant  the 
subjects  hereby  disponed,  or,  if  sold,  the  price  obtained  therefor,  to  he  used 
and  disposed  of  hy  htm  as  his  own  absolute  property,^  There  follows  a  similar 
provision  as  in  the  disposition  of  Woodhill,  that,  in  the  event  of  Sir 
James's  recovery,  the  whole  should  be  '  at  once  handed  over  or  conveyed 
to  him,  his  heirs  and  assignees,  absolutely  and  without  restriction,  to  be 
thenceforth  used  and  enjoyed  by  him  as  his  absolute  property.'  A  power 
to  sell  Denham  Green,  but  no  express  direction  to  do  so,  is  contained  in 
this  deed— the  price  to  be  held  on  the  same  trust  with  the  property  itself. 
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Bj  a  genend  disposition  and  settlement,  dated  21st  February  1850, 
Ladj  Grant  appoints  her  son  Robert  Grant  of  Tilljfoar  her  trust  dis- 
poDee  of  all  other  heritable  estate  belonging  to  her  not  specially  conveyed 
by  the  other  deeds,  and  also  her  sole  executor  and  uniTcrsal  disponee  in 
moveables.    These  are  conyeyed  for  the  purposes,  and  for  c&cbarging 
the  legacies  or  other  burdens,  to  be  set  forth  in  anj  writing  nnder  her 
hand.    By  another  deed  of  the  same  date,  she  leares  annuities  to  ber 
daughters,  Ann  and  Louisa,  and  bequeaths  sundry  other  legacies ;  ^  and 
with  regard  to  the  residue  of  my  means  and  estate,  both  heritable  aiid 
moveable,  conveyed  by  mj  said  general  disposition  and  settlement,  I 
appoint  my  said  executor  to  hand  over  the  same  when  realised  to  my 
trustees  acting  under  the  foresaid  conveyance  of  Denham  Green,  to  ht 
applied  by  them  for  the  comfortable  support  of  my  son,  the  said  Sir 
James  Grant,  in  manner  therein  provided,  during  his  life,  or,  in  the  event 
of  such  residue  or  part  of  it  not  being  required  for  that  purpose,  to  be 
invested  by  my  said  trustees  from  time  to  time  on  such  securities,  real  or 
personal,  as  they  may  consider  adequate ;  and  which  residue  and  accnma- 
lations  thereof  shall  be  disposed  of  upon  the  said  Sir  James  Grant's 
restoration  to  a  sound  state  of  mind,  or  upon  his  death,  in  manner  tkeren 
directed,* 

The  true  point  of  controversy  is,  what  Lady  Grant  must  be  held  to 
have  instructed  by  this  deed  with  reference  to  the  interests  of  the  parties 
now  in  the  field.  It  is  pleaded  on  behalf  of  Sir  Isaac  Grant,  that  the  right 
given  to  Robert  Grant,  and  which  is  given  to  him  in  this  case  uHhovt 
mention  of  heirs,  must  be  held  to  have  never  vested,  in  consequence  of  tbe 
predecease  of  Sir  James,  and  that  both  Denham  Green  and  the  residue 
are  intestate  succession  of  Lady  Grant.  On  the  other  hand,  it  is  pleaded 
on  the  part  of  the  children  of  Robert  Grant,  that  the  right  to  both  these 
subjects  must  be  held  to  have  passed  to  them,  by  application  of  [the  con- 
dition 81  sine  liberis  decesseriu  A  subordinate  question  is  raised  by  these 
children  amongst  themselves,  how,  in  that  event,  the  property  is  to  be 
held  distributable. 

Lord  Ordinary  Einloch  held  that  the  intention  was  that  Woodhill,  the 
furniture,  Denham  Green,  and  the  residue  should  go  to  Robert  Grant's 
children,  the  heritage  to  his  eldest  son,  and  the  executory  to  his  other 
children ;  and  the  Court  adhered,  Lord  Gurriehill  dissenting  as  to  Denham 
Green,  and  holding  that  the  doctrine  si  sine  liberis  did  not  apply. 

EDIKBUBaH  AND  L^ITH  GlASS  CoMPANT  V.  ThJ^  NoBTH  BRITISH 

Railway  Company. — July  5. 

Lands  Clauses  Act — Intersectional  Damage, 

This  was  an  action  at  the  instance  of  the  Edinburgh  and  Leith  G]9ss 
Company  for  the  recovery  of  L.3300,  being  the  amount  of  compensation 
claimed  by  them  under  the  68th  section  of  the  North  British  Railway 
Consolidation  Act,  1858,  conform  to  notice  given  in  writing  to  the  de- 
fenders on  1 8th  October  1860.  By  the  section  of  the  statute  the  pursuen 
are  entitled  to  compensation  from  the  defenders  '  for  such  loss,  damage, 
or  inconvenience  (if  any)  as  they  may  sustain  by  reason  of  their  being 
deprived  by  the  passing  of  this  Act  of  any  rights  or  privileges  secured  to 
them  under  any  contract  of  agreement  now  in  force,  and  binding  on  the 
Company,  or  to  which  they  may  be  otherwise  entitled ; '  and  gncli  Cpni* 
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pensationis  to  be  settled  in  the  manner  provided  by  the  Lands  Glanses  Act 
for  the  settlement  of  cases  of  disputed  compensation*  The  Glass  Com- 
pany accordingly  served  on  the  Railway  Company  a  notice,  stating  that 
they  had  been  deprived  of  all  access  from  the  north  to  their  property 
situated  near  the  Old  Leith  Harbonr,  and  of  the  rights  and  privileges 
secured  to  them  under  a  contract  or  agreement  entered  into  between  them 
and  the  proprietors  of  the  Leith  branch  of  the  Edinburgh  and  Dalkeith 
Rmlway,  dated  22d  and  30th  August  1836,  and  recorded  5th  September 
1836:  And  whereas  the  said  Edinburgh  and  Leith  Glass  Company  had 
BQStained  great  loss,  damage,  and  inconvenience  in  consequence  of  being 
deprived  of  access  as  aforesaid,  and  of  the  rights  and  privileges  secured  to 
them  under  the  said  contract  or  agreement :  *  Now  therefore,  we,  the  Edin- 
burgh and  Leith  Glass  Company,  do  hereby,  in  pursuance  of  the  authority 
of  the  said  Act,  and  the  Acts  therewith  incorporated,  give  you,  the  said 
North  British  Railway  Company,  notice,  that  we  claim  from  you  the  sum 
of  L.3300,  as  compensation  for  the  loss,  damage,  and  inconvenience  sus- 
tained by  the  said  Edinburgh  and  Leith  Glass  Company,  by  reason  of  being 
deprived  of  access  as  aforesaid,  and  of  their  rights  and  privileges  under  the 
said  contract  or  agreement :  And  further,  take  notice  that  unless  you 
are  willing  to  pay  to  us  the  said  sum  of  L.3300,  it  is  our  desire  to  have 
the  amount  of  compensation  due  to  us  in  manner  foresaid  determined  by  a 
jury.'  The  Railway  Company  not  having  applied  to  the  Sheriff  within 
twenty-one  days  after  service  of  the  notice  to  summon  a  jury  for  set- 
tling the  pursuers'  claim,  the  latter  maintained  that  they  were  entitled 
to  decree  for  the  sum  claimed.  The  defenders  pleaded : — ^  No  compen- 
sation whatever  being  due  by  the  defenders  to  the  pursuers,  the  pursuers^ 
notice  and  claim  was  incompetent,  and  the  defenders  could  not  be  called 
upon  to  summon  a  jury  under  the  Lands  Clauses  Consolidation  (Scotland) 
Act,  1845.  In  particular,  the  pursuers  not  having  sustained  any  loss, 
damage,  or  inconvenience  whatever,  and  not  having  been  deprived  of  any 
rights  or  privileges  secured  to  the  pursuers  under  any  contract  or  agree- 
ment in  force  and  binding  on  the  defenders  or  otherwise,  the  pursuers' 
clahn  was  wholly  unwarranted,  and  no  jury  could  be  competently  called 
to  fix  the  amount  thereof.'  The  Lord  Ordinary  dismissed  the  action^ 
holding  '  that  the  notice  of  claim  libelled,  given  by  the  pursuers  to  the 
defenders,  does  not  set  forth  in  a  proper  and  sufficient  manner  any  jast  or 
relevant  ground  upon  which  the  defenders  could  be  required  to  make 
compensation  to  the  pursuers  in  terms  of  the  North  British  Consolidation 
Act,  1858,  referred  to,  and  that  on  that  footing  the  defenders  were  not 
bound  to  take  proceedings  upon  th6  said  notice  of  claim,  and  are  not  now 
liable  to  pay  to  the  pursuers  the  amount  of  compensation  claimed  by  them/ 
The  pursuers  reclaimed,  and  the  Court  were  of  opinion  that  the  claim 
made  by  them  was  neither  well  made  nor  well  founded  in  law.  Their 
Lordships,  therefbre,  assoilzied  the  defenders,  with  expenses. 

Caution  foe  Judicial  Factor. — July  8. 

Judicial  Factor — Cauiion, 

William  Steven,  accountant,  Dundee,  was  appointed,  on  the  petition  of 
Mrs  Keating  and  others,  judicial  factor  on  the  estate  of  the  late  Daniel 
Collins.  He  proposed  a  cautioner,  who  was  rejected.  He  now  proposes 
a  bond  of  caution  of  the  British  Guarantee  Association.    It  was  argued 
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that  such  a  bond  could  be  remved  under  cases  decided  under  the  Pupils' 
Protection  Act,  12  &  13  Yict.,  cap.  51,  sec.  27,  which  allows,  upon  cause 
shown,  caution  to  be  found  to  a  specified  amount.  The  Court  held 
that  the  Pupils'  Protection  Act  did  not  apply,  and  that  under  the  Act  of 
Sederunt,  13th  February  1730,  they  had  no  power  to  limit  the  amount 
of  caution,  and  that  a  bond  of  the  British  Guarantee  Association  would 
not  be  sufficient. 

Andebson  V,  Adah  and  Andebson. — July  8. 

A  ccourUing — Diligence, 

This  was  an  action  of  count  and  reckoning  at  the  instance  of  William 
James  Anderson,  formerly  of  Techmniry,  in  Aberdeenshire,  against 
Messrs  Adam  and  Anderson,  advocates  in  Aberdeen,  concluding  that 
those  gentlemen  should  be  ordained  to  produce  a  full  and  particular 
account  of  their  intromissions  as  trustees  for  the  pursuer,  under  a  trust 
disposition  and  conveyance  granted  by  him ;  and  also  as  his  factor  and 
law  agents  from  1837  to  the  present  date.  Mr  W.  J.  Anderson  was  a 
partner  of  the  firm  of  Arbuthnot  and  Anderson,  of  Peterhead ;  and  as 
such,  and  individually,  it  was  said,  had  obtained  very  large  advances 
from  the  Edinburgh  and  Glasgow  Bank.  This  resulted  in  proceedioj^ 
at  the  instance  of  the  bank,  in  which  they  obtdined  judgment  against 
Arbuthnot  and  Anderson,  on  the  decree  in  which  they  used  airestmeiits 
in  the  hands  of  Messrs  Adam  and  Anderson,  as  individuals,  as  trustees 
or  agents,  or  any  manner  of  way,  for  L.40,000.  Arbuthnot  and  Ander- 
son had  also  been  mixed  up  in  transactions  with  the  North  of  Scotland 
Bank,  and  had  conveyed  to  that  bank  some  of  their  estates  in  security  of 
advances.  The  debt  due  to  the  Edinburgh  and  Glasgow  Bank  led  to  a 
trust  conveyanee  by  Arbuthnot  and  Anderson  in  favour  of  trustees  for 
that  bank,  and  subsequently  to  a  transaction  between  that  bank  and  the 
North  of  Scotland  Bank  and  conveyance,  whereby  the  Edinburgh  and 
Glasgow  Bank,  with  consent  and  concurrence  of  Mr  W.  J.  Anderson, 
as  a  partner  of  Arbuthnot  and  Anderson,  and  as  an  individual,  conveyed 
over  to  the  North  of  Scotland  Bank  the  whole  reversionary  interest  in  the 
pursuer's  estate,  covered  by  the  trust  conveyance  in  favour  of  the  Edin- 
burgh and  Glasgow  Bank,  or  by  the  arrestments  in  the  hands  of  the 
defenders,  with  all  right  to  call  them  to  account.  Such  accounting,  it 
was  said,  afterwards  took  place  with  the  North  of  Scotland  Bank  as 
assignees  of  the  Edinburgh  and  Glasgow  Bank  and  the  pursuer,  and  the 
balance  on  that  accounting  was  paid  over  to  the  North  of  Scotland  Bank, 
who  granted  a  disoharge  to  the  defenders  ^  of  their  whole  actings  and 
intromissions  as  trustees  appointed  by  the  pursuers,  and  of  all  sums  which 
might  be  due  by  them,  or  either  of  them,  to  the  North  of  ScoUand  Bauk, 
or  the  Edinburgh  and  Glasgow  Bank,  or  to  Arbuthnot  and  Anderson, 
or  to  the  pursuer  under  the  trust,  or  other  matters  or  transactions,  or 
under  and  in  virtue  of  the  arrestments,  and  all  right  competent  to  me 
(the  manager  of  the  North  of  Scotland  Bank),  or  to  any  of  the  parties 
before  named,  to  call  the  said  Adam  and  Anderson,  and  William  Adam 
and  Alexander  Anderson,  to  account.'  The  defenders  in  consequence 
pleaded — Ist,  That  the  pursuer  had  no  title  to  sue ;  2d,  That  they  had 
accounted  for  their  intromissions  to  the  pursuer's  assignees ;  8d,  That 
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on  that  accounting  thej  had  obtained  a  disohafge  from  those  assignees, 
and  that,  therefore,  the  action  onght  to  be  dismissed. 

The  Lord  Ordinary  was  inclined  to  dismiss  the  action  as  one  which 
conld  not  be  insisted  in  withont  the  concurrence  of  the  Edinburgh  and 
Glasgow  Bank,  or  the  North  of  Scotland  Bank ;  bnt  he  granted  a  com- 
mission and  diligence  for  the  recovery  of  writings  tending  to  show  that 
the  defenders  managed  and  intromitted  with  the  pursuer's  means  and 
estate,  other  than  the  subjects  mentioned.  The  defenders  reclaimed,  and 
contended  that  the  arrestments  and  conveyance  by  the  pursuer  and  the 
Edinburgh  and  Glasgow  Bank  in  favour  of  the  North  of  Scotland  Bank 
embraced  every  estate  which  belonged  to  the  pursuer,  and  was  intended 
to  do  so,  and  that,  having  already  accounted  to  the  assignee,  they  could 
not  be  called  on  to  any  extent  whatever  to  account  again  to  the  pursuer. 

The  Court,  however,  having  regard  to  the  fact  that  the  diligence  had 
been  granted  before  answer^  and  considering  that,  if  there  has  been  no 
other  estate  intromitted  with,  there  can  be  no  accounts,  and  that  it  is  not 
generally  expedient  to  interfere  with  an  investigation  nor  anticipate  the 
result  until  the  documents,  if  any,  shall  have  been  seen  and  considered, 
unanimously  adhered  to  the  Lord  Ordinary's  interlocutor, 

McMillan  v.  The  Free  Church  of  Scotlajo), — July  9. 

Reparation — Society — Tide  to  Sue, 

This  case,  the  circumstances  of  which  are  well  known,  was  this  day 
advised.    The  following  are  the  issues  as  reported  to  the  Inner  House : — 

« 1.  Whether,  according  to  the  contract  of  association  or  constitution  of 
the  Free  Church  of  Scotland,  a  deliverance  of  any  of  the  Presby- 
teries on  charges  preferred  against  any  of  the  ministers  of  the  Free 
Church  of  Scotland  cannot,  except  in  so  far  as  appealed  or  com- 
plained against,  be  altered  by  the  said  General  Assembly ;  and  then 
only  after  hearing  parties,  or  allowing  them  an  opportunity  of  being 
heard :  And  whether  the  defenders,  the  General  Assembly  of  the 
Free  Church  of  Scotland,  at  their  meeting  in  Edinburgh  in  May 
1858,  wrongonsly,  and  in  violation  of  said  contract  of  association  or 
constitution,  without  hearing  the  pursuer,  or  giving  him  an  oppor- 
tunity of  being  heard,  and  without  the  requisite  appeal  or  complaint, 
altered  a  deliverance  of  the  Presbytery  of  Dumbarton,  dated  on  or 
about  the  1st  April  1858,  and  suspended  the  pursuer  from  his  office 
as  a  minister  of  said  Church,  to  his  loss,  injury,  and  damage  ? ' 
Damages  laid  at  L.500. 

The  second  issue,  which  has  reference  to  the  sentence  of  deposition,  puts 
the  question — 

'  Whether,  according  to  the  contract  of  association  or  constitution  of  the 
Free  Church,  it  is  beyond  the  power  of  the  General  Assembly  of 
that  Church  to  depose  any  of  its  ministers,  without  his  being  charged 
with  crime  or  offence,  until  after  hearmg,  or  allowing  him  an  oppor- 
tunity of  being  heard,  in  his  defence :  And  whether,  on  or  about  1st 
June  1858,  the  defenders,  the  General  Assembly  of  the  Free  Church 
of  Scotland,  and  the  defenders,  the  Reverend  Dr  Alexander  Beith, 
the  Reverend  Dr  Robert  Smith  Candlish,  and  the  Reverend  Dr 
James  Bannennan,  or  any  of  them,  without  any  crime  or  offence 
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having  been  charged  against  the  pursuer,  without  findidg  him  guilty 
of  any  crime  or  offence,  and  without  having  heard,  or  allowed  him 
an  opportunity  of  being  heard,  wrongously,  and  in  violation  of  said 
contract  of  association  or  constitution,  deposed  the  pursuer  from 
his  office  as  a  minister  of  the  said  Church,  to  his  loss,  injury,  and 
damage?' 
Damages  laid  at  L.3000. 
The  judgment  of  the  Court  dismissing  the  action  was  founded  chiefly 
on  the  ground  that  the  officials  of  the  Free  Church  Assembly,  who  had 
been  cdled  as  representing  that  body,  did  not  in  point  of  law  represent 
it,  as  religious  societies  are  not  entitled  to  the  privileges  either  of  cor- 
porations or  of  trading  companies.     There  was  no  conclusion  against 
individual  members  for  damages  in  the  first  action ;  and  the  pursuer  had 
intimated  his  intention  not  to  proceed  with  the  second  action  alone. 

The  Shaws  Water  Joint-stock  Company  v.  The  Gbeenock  Pouce 

Trustees. — Juhf  10. 

Assessment — Liability — Construction  of  Clause. 

The  pursuers  were  incorporated  in  1825  by  the  Act  6  Geo.  iV.,  cap. 
120,  as  a  company  for  the  pui^ose  of  collecting  the  Shaws  water,  and 
applying  the  same  to  the  driving  of  miU^  and  machinery  near  the  town  of 
Greenock,  and  for  supplying  that  town  and  its  harbour  with  water.  Tlie 
company  has  from  time  to  time  feued  out  pieces  of  ground  for  the  erection 
of  mills,  to  be  driven  by  water-power,  and  bound  itself  by  the  feu-con- 
tracts to  supply  water-power.  In  respect  of  these  rights,  the  feuars,  by 
said  contracts,  are  taken  bound  to  pay  the  cdnipany  certain  annual  duties 
for  the  ground  and  water-power.  The  present  action  was  brought  for 
declarator  that  the  pursuers  were  not  liable  to  be  assessed  by  the  defend* 
ere  under  the  Greenock  Police  Act,  3  Vict.,  cab.  27,  in  respect  of  the  feu- 
duties  and  water-rates.  The  defenders  maintained  that  the  pursuers  were 
liable  to  be  assessed  for  the  duties  payable  to  them  for  the  use  of  the 
water.  The  pursuers  maintained  that  the  Act  only  authorized  assess- 
ments upon  '  tenadts  and  other  occupiers  ot  possessors  of  dwelling*h6uae8, 
warehouses,  vaults,  shops,  cellars,  stables,  breweries,  manufactories,  yards, 
mills,  and  other  erections,  tenements,  properties,  or  possessions,  and  any 
premises  of  whatever  description  or  denominlition  the  same  be,'  and  that 
this  description  did  not  include  water-poWer,  and  that  the  only  parties 
who  could  be  charged  for  it  were  tbcl  occupants  of  the  mills  who  used  it, 
under  the  51st  sectioii  of  the  Act. 

The  Lord  Ordinary  (Ardmillan)  held  that  the  Watcfr  Coibpany  were 
liable  to  be  charged  for  what  benefit  they  derived  by  supplying  the  millers 
with  water,  as  this  was  a  beneficial  use  of  their  own  property,  the  water- 
works. The  pursuers  having  reclaimed,  the  Court  altered ;  holding  that  the 
parties  liable  to  be  assessed  as  occupants  of  the  water-power  were  the 
tenants  of  the  mills,  and  that  the  Act  did  not  authorize  the  assessment  to 
be  levied  twice  for  the  same  subject. 

MJP.,  Sir  John  Campbell's  Trustees  v.  Lady  Campbeli.  asp 

Others. — Jufy  11. 

Martiage' Contract  Provision — Revocation — CodiciL 
This  case  refers  to  the  distribution  of  the  estate  of  the  late  1%  John 
Campbell,  who  was  killed  at  the  attack  on  the  Kedan  in  1855.    Three 
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deeds  were  founded  npon  bj  the  several  claimants, — the  ante-nnptial  con- 
tract of  marriage;  a  Scotch  trost  deed,  execnted  by  Sir  John  in  1849  ; 
and  a  last  will  and  testament,  execnted  in  the  English  form  shortly  before 
the  testator  left  for  the  Crimea.  By  the  ante-nuptial  contract  Sir  John 
bound  himself  not  only  to  give  the  child  or  children  of  the  marriage  pro- 
per and  careful  edncation,  but  to  provide  also,  in  a  manner  suitable  to  his 
station,  means  for  their  establishment  in  the  world,  and  at  least  in  propor- 
tion to  the  provision  made  for  them  by  Lady  Campbell.  It  was  pleaded 
by  the  yonnger  children  of  the  marriage,  and  by  the  marriage-contract 
trnstees,  that  this  was  a  distinct  and  intelligible  provision  on  their  behalf, 
capable  of  being  implemented,  and  forming  a  burden  upon  the  estate.  On 
the  other  hand,  Lady  Campbell  contended  that  the  obligation  was  only 
intended  to  continue  during  Sir  John's  life,  and  that,  at  all  events,  it  was 
Toid  by  nncertainty*  The  Lord  Ordinary  held  that  the  obligation  was 
extremely  vague  and  indefinite ;  that '  it  might  have  been  intended  to  apply 
only  to  such  exigencies  as  might  have  arisen  during  Sir  John's  life ;'  and 
as  the  children  had  been  found  entitled  to  legitim  (in  a  previous  interlo- 
cutor it  had  been  found  that,  at  his  death.  Sir  John's  domicile  was  Scotch), 
he  saw  no  gronnd  for  sustaining  their  claim  to  any  further  special  provi- 
sion. 

Another  question  was  raised  by  the  present  Sir  Archibald,  who  con- 
tended that  the  English  will  was  ineffectual  to  carry  the  Scotch  heritage, 
which  consequently  descended  to  him  as  heir-at-law — ^the  Scotch  trnst 
deed  having  been  revoked,  even  as  to  the  Scotch  heritage,  by  the  subse- 
qaent  English  will.  The  cases  of  LdHi  v.  LeiOCs  Trustees  and  of  Purvis 
T.  Purvis  were  held  to  support  this  view.  The  Lord  Ordinary  was  of 
opmion  that  the  English  wUl  did  not  revoke  the  Scotch  trust  deed ;  bat 
that,  as  the  Scotch  heritage  had  been  conyeyed  to  the  trustees  with  a 
declaration  of  the  purposes  to  which  it  was  to  be  applied,  and  a  power  to 
declare  any  other  purposes  by  will,  or  by  any  writing  clearly  expressing 
the  testator's  intention,  the  last  will  might  be  read  as  a  good  direction  to 
the  trustees  regarding  the  disposal  of  the  heritage.  After  hearing  parties 
last  summer  upon  these  points,  the  Court  ordered  written  argument,  and 
eases  for  the  different  claimants  were  lodged  during  the  winter  session. 
The  case  was  now  advised,  and  the  interlocutor  of  the  Lord  Ordinary 
was  substantially  adhered  to. 

Advn,f  Gardker  and  Co.  akd  Others  v.  Hat. — Juli/ 11. 

Joint  Adventure — Liability, 

The  respondent,  Thomas  Hay,  brought  an  action  against  the  advocators 
in  the  Sheriff  Conrt  of  Glasgow,  for  payment  of  various  accounts  incurred 
to  himself  and  other  tradesmen  (whose  assignee  he  was),  for  materials  and 
work  furnished  in  connection  with  the  building  of  certain  properties  in 
Glasgow.  In  April  1856,  William  Gardner,  builder,  Glasgow,  being  an 
undischarged  bankrupt,  and  carrying  on  business  under  the  name  of 
William  Gardner  and  Co.,  feued  certain  gronnd  in  Scotia  Street  and' 
Shamrock  Street,  Glasgow,  and  had  proceeded  so  far  with  the  erection 
of  buildings  on  the  gronnd,  when,  in  July  1856,  he  applied  to  Messrs 
Livingston  and  Gardner,  writers,  Glasgow,  to  raise  a  loan  of  money  for 
bim  on  the  security  of  the  gronnd  and  buildings.  No  feudal  title  to  the 
ground  having  hitherto  been  taken  by  W.  Gardner,  it  was  arranged  that^ 
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as  he  was  an  undischarged  baukrnpt,  the  title  should  be  taken  to  Mr 
Kobert  Gardner,  one  of  the  partners  of  Lmngston  and  Gardner,  which 
was  done,  and  a  loan  obtained.  The  bniidings  were  then  farther  pro- 
ceeded with ;  and  linngston  and  Gardner  disbursed  out  of  the  loan  the 
money  required  from  time  to  time  to  pay  wages  and  tradesmen's  accounts. 
W.  Gardner  had  previously  a  contract  with  certain  parties  for  putting  up 
the  mason  work  of  certain  tenetnents  at  Hillhead,  Glasgow,  and  Living- 
ston  and  Gardner ;  and,  on  the  other  hand,  these  parties  did  work  on  the 
Scotia  and  Shamrock  Street  properties.  Liviugston  and  Gardner,  in 
settling  with  these  parties,  set  off  the  accounts  due  to  Gardner  and  Co. 
with  the  accounts  owing  by  Gardner  and  Co.  to  these  other  parties.  The 
pursuer,  and  the  other  tradesmen  whose  accounts  are  assigned  to  him, 
furnished  work  and  materials  to  the  properties  both  in  Scotia  and  Sham- 
rock Streets  and  Hillhead  (in  the  latter  case  in  connection  with  Gardner 
and  Co.'s  contract) ;  and  it  appeared  that,  in  doing  so,  they  relied  on  the 
credit  of  W.  Gardner  alone  as  an  individual,  not  knowing  that  he  was  in 
partnership  with  any  one.  Payment  of  the  accounts,  however,  was  de- 
manded from  Livingston  and  Gardner,  as  partners  of  W,  Gardner,  or  his 
firm  of  Gardner  and  Co.,  in  a  joint  adventure  having  reference  to  the 
building  speculation  in  Scotia  and  Shamrock  Streets  and  Hillhead ;  and 
the  action  in  the  Sheriff  Court  was  brought  against  Gardner  and  Co.  and 
Livingston  and  Gardner,  and  the  individual  partners  of  each  of  these 
firms,  as  partners  in  the  alleged  joint  adventure.^  The  Sheriff^-substitate 
and  Sheriff-pnncipal,  after  proof,  decided  against  the  advocators,  holding 
that  a  joint  adventure  had  been  established. 

On  the  case  being  advised,  the  Court  adhered,  except  as  to  the  Hillhead 
contract,  to  which  they  considered  the  joint  adventure  did  not  extend. 

M^GiBBON  AND  OtheIcs  V,  The  Officebs  OF  StaUb  akd  the  Lohd 

Advocate. — Jufy  16. 

Teinek —  VcduatknK 

The  question  which  we  report  in  this  case  arose  incidentally  in  a  process 
t)f  disjunction  and  erection  at  the  instance  of  the  trustees  of  the  church  of 
Ardoch,  praying  for  the  disjunction  of  certain  portions  of  land  from  three 
parishes,  and  their  erection  into  one  new  parish,  to  be  called  the  parish 
of  Ardoch. 

The  Officers  of  State  were  called  as  representing  the  Crovfu,  as  patron 
and  titular  of  two  of  the  said  parishes,  and  gave  in  defences,  in  which 
they  stated  that  they  entertained  great  doubts  whether  there  would  be  a 
sufficiency  of  free  teind  to  afford  a  competent  stipend  to  the  minister,  ag, 
though  the  pursuers  estimated  it  at  L.263,  17s.  3d,  it  only  amounted, 
according  to  their  computation^  founded  upon  the  states  of  teinds  in  the 
localities  of  Dunblane  and  Muthill,  which  they  assumed  to  be  correct,  to 
L.113,  2s.  4d.  The  pursuers  having  afterwards,  however,  in  a  rectiGed 
state,  brought  out  a  free  teind  of  L.132,  the  defenders  withdrew  their 
opposition,  and  the  Court,  on  21st  February  1855,  decerned  in  the  dis- 
junction and  erection)  and  on  March  7,  1855,  modified  a  stipend  to  the 
minister  of  12^  chalders  of  victual  (half  meal,  half  barley),  with  L.5  for 
communion  elements,  and  remitted  to  the  Lord  Ordinary  to  prepare  a 
locality ;  and  his  Lordship,  on  19th  December  1857,  remitted  to  the 
,Teind  Clerk  to  prepare  «  «dSieme  of  localit^y,  and  to  report 
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Before  the  Teind  Clerk  could  prepare  snch  a  scheme,  he  required  to 
make  out  a  state  of  the  teinds  of  the  new  parish,  and,  in  doing  so,  treated 
the  teinds  of  Balhaldies  as  tlnyalned^  for  the  reasons  stated  by  him  in  a 
note  in  the  following  terms: — ^N.B, — ^In  last  process  of  locality,  Mr 
McGregor  condescended  on  a  decree  of  valuation,  said  to  be  dated  4th 
February  1643,  as  containing  a  yalnation  of  the  teinds  of  Balhaldie.  The 
decree  is  not  on  record,  and,  besides,  it  does  not  appear  to  be  a  good 
decreet,  so  far  as  the  minister  is  concerned.  From  what  is  stated  in  Mr 
McGregor's  condescendence,  it  appears  to  have  been  a  decree  merely 
ratifying  an  agreement  between  the  tacksman  of  the  teinds,  and  the  heritor 
of  the  lands  for  the  time  being,  and  to  which  the  minister  was  no  party. 
It  is  not  a  good  decree,  even  against  the  titular,  a  tacksman  having  no 
right  to  lead  a  valuation,  particularly  of  bishops'  teinds.' 

The  Court,  affirming  Lord  Kinloch's  decree,  found  that  the  objectors 
had  not  produced  a  valid  decree  of  valuation. 


Go  WAN's  Trustees  r.  Carstairs. — Ja^  18. 

Lease —  Obligation, 

This  was  an  action  brought  to  have  it  found  and  declared,  that  the 
defender  was  bound  to  execute  a  long  lease  for  999  years  in  favour  of  the 
pursuers,  of  a  field  of  seven  acres,  belonging  to  the  defender.  The  pursuers 
aver  that  an  agreement  to  grant  such  a  lease  was  entered  into  between 
their  author  and  the  defender  in  1851 ;  and  that  on  the  faith  of  that  agree- 
ment certain  improvements  were  made  and  executed  by  the  pursuers' 
author  on  the  field,  and  certain  receipts  were  granted  for  the  feu-duty  or 
rent,  which,  if  proved,  would  support  the  pursuers'  contention.  On  the 
other  hand,  the  defender  said  the  park  was  let  to  the  pursuers'  author 
from  year  to  year.  The  Court  decided  that  the  agreement  not  being  in 
writing,  the  pursuers  could  not  be  allowed  a  proof  prout  dejure,  and  dis- 
missed the  action. 


jRsf.,  Mrs  Forsyth. — JvJy  20. 
Insanity — Becal  of  Curatory, 

This  petitioner  had  a  curator  appointed  to  take  charge  of  her  affairs 
In  1858,  during  which  year  she  had  manifested  delusion  in  reference  to 
a  bond  of  annuity  granted  by  her  deceased  husband  in  favour  of  his 
brother.  She  maintained  that  she  had  seen  a  vision  of  her  deceased  hus- 
band, and  been  informed  by  him  that  the  bond  was  forged.  The  annuitant 
is  dead,  and  the  lady  has  petitioned  for  a  recal  of  the  curatory,  and  pro- 
duced a  medical  certificate  that  she  is  sane.  The  Court  remitted  to 
Drs  Christison  and  Smith  to  examine  and  report,  and  they  reported  at 
length  that  the  petitioner  still  believed  that  her  dead  husband  had  appeared 
to  her,  and  that  the  forgery  of  the  bond  was  proved  by  the  vision ;  but 
that  as  the  annuitant  was  dead,  this  delusion  was  now  inoperative,  and 
that  she  was  intelligent  and  rational  on  other  matters,  and  might  be 
trusted  to  take  care  of  her  property.  Her  daughters  were  called  as 
respondents ;  but  they  did  not  oppose  the  recal  of  the  curatory.  She  haa 
quarrelled  with  them  because  of  it,  and  was  living  separate  from  them. 

The  Court  took  time  to  consider,  and  to-day,  at  advising,  the  Court 
(Lord  Deas  dissenting)  recalled  the  curatory,  on  the  ground  that  this 

VOL.  VI. — VO.  LXVni.  AUGUST  1862.  8  I 
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lady's  property  now  ran  no  risk  of  dOi^^idationfromthegnbosteaeeof  the 
delusion  as  to  the  vision,  and  becaose  many  persons  who  coold  manage 
their  a&irs,  and  eren  grow  rich,  were  snbjeA  to  ddnsions. 


SECOND  DIVISION 

B.  N^  J.  G.  Glassfobp  v.  Bobthwick  (H.  Glassfobd's  Tbusxee).— 

June  21. 

Process — Oontmgeney^^EniaiL 

The  late  Henry  Glassford  of  Dongalston  was  sequestrated  in  1838,  and 
"Mr  Archd.  Borthwick  was  appointed  trustee  on  his  estate.    Mr  Glass- 
ford's  estates  were  entafled ;  and  Mr  Borthwick,  upon  the  bankrupt's 
(death,  in  February  1860,  made  up  a  title  to  them  in  terms  of  the  '  Titles 
to  Lands  (Scotland)  Act,  1858.'    In  November  1860  he  instituted  an 
action  for  the  purpose  of  declaring  that  the  entail  was  bad,  and  that  the 
estates  embraced  in  it  belonged  to  the  bankrupt  in  fee-simple,  and  there- 
fore now  belong  to  his  creditors.    The  action  was  directed  against  J.  0. 
Glassford,  the  bankrupt's  eldest  son,  and  the  other  substitute  heirs  of  en- 
tail.   The  Lord  Ordinary  held  that  the  entail  was  ralid,  and  assoilzied 
the  defenders.    Against  this  interlocutor  Mr  Borthwick  reclaimed  to  the 
First  Division,  and  the  case  is  now  on  the  bug  roll  of  that  Division.    Ur 
J.  G.  Glassford,  on  his  father's  death,  made  up  a  title  to  the  entailed 
estate,  and  in  March  kst  he  presented  a  petition  for  its  disentail    To 
this  petition  Mr  Borthwick  put  in  answers,  and  craved  that  the  petition 
should  be  sisted  till  the  issue  of  the  action  of  declarator.    The  Lord  Or- 
dinary granted  the  sist ;  and  against  this  Mr  J.  G.  Glassford  redaimed 
to  the  Second  Division,  for  whidi  Division  the  petition  was  marked.    On 
a  reclaiming  note,  the  Court  were  of  opinion  that  there  was  no  contin- 
gency between  the  petition  for  disentail  and  the  action  of  declarator.    It 
was  true  they  both  related  to  the  same  entailed  estate,  but  there  was  no 
connection  whatever  between  the  questions  in  r^ard  to  it  raised  in  them. 
No  doubt,  if  Mr  Borthwick  succeeded  in  the  declarator,  that  would  ren- 
der the  proceedings  in  the  petition  for  disentail  abortive,  but  that  was  no 
ground  of  contingency.    Their  Lordships  therefore  refused  the  motion  for 
a  remit.  Their  Lorddiips  were  also  of  opinion  that  there  were  no  grounds 
whatever  for  the  sist.  Though  the  petition  for  disentail  went  on  to  decree, 
that  could  do  the  trustee  no  harm.    He  was  sufficiently  protected  by  the 
litigiosity  created  by  the  action  of  declarator,  and  he  could  still  fiurther 
protect  himself  by  inhibition.    To  the  petitioner,  on  the  other  hand,  anj 
delay  might  be  most  serions.    He  might  himself  die,  or  some  of  the  con- 
senters  might  die,  and  it  might  become  quite  impossible  to  go  on  with  the 
petition.    The  Court  therefore  recalled  the  interlocutor,  with  expenses. 

(SOMERTILLE  V.  ROWBOTHAH  AND  OtHBRS,  MaKAGKRS  OF  THE  NoBTH 

Bbitish  Railway  Insurancb  Socibtt. — June  27. 

Title  to  Su^-^Societxf-^^Insurance. 
This  is  an  action  by  the  representatives  of  a  stoker  in  the  employment 
of  the  North  British  Bailway,  who  lost  his  life  by  an  accident.    He  was 
a  member  of  a  society  which  was  composed  of  all  emph^h  of  the  raflway 
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who  shonld  contribute  a  certain  sam,  and  the  object  of  which  was  to  ad^ 
minister  pecnniarj  relief  in  all  cases  of  death,  or  temporary  or  permanent 
disablement,  arising  from  accident  occurring  whilst  in  the  discharge  of 
duty.  The  rales  of  the  Society  provide  that  the  affairs  of  the  Society 
shall  be  under  the  management  of  a  committee  composed  of  not  exceeding 
sixteen  members,  either  honorary  or  ordinary,  to  be  nominated  at  a  gene- 
ral meeting  of  the  members.  The  representatives  of  the  deceased  having 
made  a  claim  against  the  Society,  and  the  Society  having  refused  to  sus- 
tain it,  the  present  action  was  brought.  The  summons  is  directed  against 
sizteen  individuals,  as  <  members  of  the  Committee  of  Management  of  the 
North  British  Railway  Insurance  Society,  for  themselves,  and  as  repre-* 
senting  the  said  Society.' 

The  defenders  pleaded,  inter  aUa, — 1.  The  North  British  Riculway  In- 
Borance  Society  not  being  incorporated  nor  registered,  the  defenders 
camiot  be  sued  as  representing  the  said  Society;  and,  2.  All  parties 
having  an  interest  are  not  called  as  defenders. 

The  Lord  Ordinary  (Ormidale)  sustiuned  the  first  plea,  holding  that  the 
present  action  was  incompetently  directed  against  the  persons  who  are 
said  to  be  the  Committee  of  Management,  the  association  being  of  the 
nature  of  a  friendly  society,  but  not  brought  under  or  entitled  to  the 
benefit  of  the  Friendly  Societies  Act.  His  Lordship  could  discover  no- 
thing in  the  printed  rules  to  the  effect  that  the  Committee  of  Management 
were  entitled  to  sue  or  be  sued  on  behalf  of  the  Society. 

The  Court  recalled  the  Lord  Ordinary's  interlocutor,  and  sustained  the 
action  as  laid  against  the  Managing  Committee,  on  condition  that  the  pur- 
suer should  call  any  members  of  the  committee  who  might  have  been 
omitted  by  a  supplementary  summons. 

In  delivering  judgment.  Lord  Neaves  observed,  that  this  case  involved 
an  important  question  as  to  the  mode  of  enforcing  claims  arising  ex  con- 
tractu against  private  associations.  The  association  here  was  not  a  trading 
company ;  and  the  rules  in  reference  to  trading  companies  were,  therefore^ 
not  applicable.  Such  an  association  was  not  a  separate  person  in  the  eye 
of  law  in  the  same  way  as  a  trading  firm.  In  regard  to  such  an  associa- 
tion, it  was  not  necessary  to  sist  or  convene  it  eo  nomine  by  the  title  which 
it  assumed.  It  was,  therefore,  necessary  to  inquire  in  what  form  the  in- 
dividuals forming  this  association  should  be  called.  In  every  case  this 
most  depend  upon  two  considerations ;— >1.  The  nature  of  the  association ; 
and,  2.  The  nature  of  the  contract  out  of  which  the  obligation  sued  for 
had  arisen.  In  some  cases,  it  might  be  easy  and  proper  to  call  all  the 
individuals  composing  an  association ;  in  others,  the  difficulty  of  calling 
an  the  members  might  amount  to  a  practical  impossibility ;  and  a  rule 
requiring  aU  to  be  called  would  amount  to  a  denial  of  justice.  In  this 
body,  consisting  of  all  the  persons  in  the  service  of  the  railway  company 
who  might  choose  to  contribute — ^in  so  fluctuating  a  body  it  was  exceed- 
ingly dttScult  to  convene  all  the  members  together.  The  question  here 
was,  not  how  the  Society  might  sue,  but  how  they  might  be  sued.  There 
might  be  cases — as,  for  instance,  where  fhrnishingB  were  made  to  the 
association,  on  the  order  of  their  officers ;  and  his  Lordship  could  not 
think  that  the  party  so  furnishing  was  bound  to  call  more  than  the  officers 
of  the  association  with  whom  the  contract  had  been  made,  as  representing 
the  unknown,  undisclosed,  and  practically  inaccessible  association. 
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Christie  v.  Ruxton. — June  27. 

Hight  m  Security — Deposit  of  Tides. 

This  IB  an  ftdion  for  recorery  of  title-deeds  at  the  mstaiice  of  the  pre- 
seot  proprietor  of  the  lands.  The  defender  pleads  a  right  to  retain  them, 
in  yirtae  of  his  hypothec  as  law  agent,  and  also  in  respect  of  an  agree* 
ment  with  a  preyioos  proprietor  that  he  should  be  entitled  to  retain  then^ 
in  security  of  certain  cash  adrances. 

The  Lord  Ordinary  (Neaves)  su^ined  his  right  of  hypothec  as  law 
agent)  but  found  that  the  titles  were  not  liable  to  be  retained  in  security 
of  the  cash  adyances  or  loans.  He  held  that,  upon  correct  legal  principles, 
the  titles  of  an  estate  were  accessories  of  the  estate  itself,  and  were  in- 
capable of  becoming  a  proper  subject  of  pledge  by  depositation.  What- 
erer  plea  might  sometimes  arise  by  way  of  personal  exception  against  the 
party  himself  who  deposited  the  deeds,  no  real  right  thence  arose  against 
another  party  who,  as  proprietor  of  the  lands,  came  also  truly  to  be 
the  proprietor  of  the  titles.  An  exception  to  this  general  rule  had,  for 
reasons  of  expediency,  been  introduced  in  the  case  of  a  writer's  hypothec ; 
but  that  priril^e,  which  is  of  an  anomalous  kind,  ought  not  to  be  ex- 
tended to  other  transactions,  and  afforded  no  proper  asalogj  to  aid  a 
claim  upon  an  alleged  impignoration  for  cash  advances,  or  pecuniary  ob- 
ligations generally.  The  Court  adhered ; — ^Lord  Benholme  observing  that 
by  law  it  was  incompetent  to  impignorate  title-deeds  or  documents  of  debt 
so  as  to  give  the  depositary  a  right  to  retain  them  against  the  party  who 
had  become  owner  of  the  land  or  debt  by  onerous  conveyance.  This 
flowed  from  the  principle  that  title-deeds  and  documents  of  debt  were 
extra  commercium — ^they  had  no  intrinsic  worth,  and  were  valuable  only  aa 
connected  with  the  land  or  debt,  their  only  value  to  the  holder  being  the 
inconvenience  to  which  he  could  put  the  owner  of  the  subject  by  depriv- 
ing him  of  the  eridence  of  his  right,  and  thus  compelling  payment  of  the 
clfldm  in  security  of  which  they  were  held.  Such  an  anomalous  right  had 
been  recognised  by  law  in  writers'  hypothec,  but  had  never  been  extended 
further.  The  Lord  Ordinary's  judgment  was  supported  by  principle,  and 
by  the  authorities. 

Appealy  N.  C.  Duff  v.  The  Trustee  on  his  Sequestrated  Estate. — 

June  28. 

N«  C.  Duff,  a  sequestrated  bankrupt,  having  offered  a  composition  of 
4s.  per  pound,  on  the  understanding  that  he  was  to  have  personal  protec- 
tion till  the  offer  was  decided  on,  and  that  in  the  meantime  no  further 
e3q>enses  should  be  incurred  in  the  sequestration,  except  such  as  were  un- 
avoidable, the  offer  was  accepted  by  all  the  creditors  present  at  the  meet- 
ing for  considering  it,  with  the  exception  of  Mr  James  Bell,  S.S.G.,  for 
himself,  and  as  mandatory  for  another  creditor.  Mr  Bell  protested  and 
appealed  to  the  Sheriff,  on  the  alleged  grounds,  (nter  aHa,  that  the  bank- 
rupt had  been  guilty  of  fraudulent  conduct,  and  that  the  trustee  had 
failed  in  his  duty  of  expiscating  the  affairs  of  the  estate,  and  of  reporting 
the  fraudulent  conduct  of  the  bankrupt.  The  Sheriff  of  Edinburghshire 
remitted  the  proceedings  to  the  accountant  of  bankruptcy,  and  on  his  repent 
pronounced  the  following  interlocutor : — 

<  Edinkurgky  AthJune  lS62r-PremtfMr  Latta,  the  trustee^  along,  irilh 
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Mr  Ck  H.  PattiBon,  adyocate,  for  the  trustee,  as  repreeenting  the  general 
body  of  creditors,  and  as  instracted  by  the  commissioners  on  the  estate ; 
also  Mr  Mason,  S.S.C.,  agen^in  the  seqaestration ;  and  Mr  James  Bell, 
S^.G.,  a  creditor. — The  Sheri£f  having  resumed  consideration  of  the 
whole  proceedings,  along  with  the  report  by  the  accountant  in  bank- 
ruptcy, of  date  3d  June  1862,  and  having  heard  Mr  Bell,  a  creditor,  for 
his  interest,  and  counsel  for  the  trustee  and  general  body  of  creditors—- 
Finds,  for  the  reasons  stated  in  the  note  subjoined,  that  the  offer  of  com- 
position  made  by  the  bankrupt,  Neil  Campbell  Duff,  is  not  duly  made, 
and  is  not  reasonable,  and  therefore  refuses  to  sustain  the  said  offer: 
Finds  Mr  Bell  entitled  to  the  expenses  of  his  opposition  to  the  offer  of 
composition ;  allows  an  account  thereof  to  be  lodged,  and  remits  the 
same  to  the  auditor  of  Court  to  tax  and  report :  Finds  it  unnecessary,  in 
the  circumstances,  to  consider  any  other  appeal,  and  decerns ;  and  ap- 
points the  Clerk  of  Court  to  transmit  a  copy  of  this  interlocutor  and 
note  to  the  accountant  in  bankruptcy. 

(Signed)        *  John  T.  Gordok.' 
To  this  interlocutor,  the  Court,  on  appeal,  adhered,  holding  that  the 
Sheriff  had  a  duty  cast  upon  him  to  see  that  the  offer  of  composition 
was  just  and  reasonable ;  and  was  not  bound  to  assent  to  the  wishes  of  a 
majority  of  creditors. 

Troddek  v.  Sweetmak. — July  2. 
Process — Mandatory — Prorogation, 

This  case  was  tried  at  the  March  sittings.  The  jury  returned  a  spe- 
cial verdict  on  the  first  issue,  and  a  verdict  for  the  pursuer  on  the  second. 
Shortly  after  the  trial  the  defender's  mandatory,  Mr  B.  K.  Barbour, 
writer,  Saltcoats,  was  sequestrated.  When  the  Court  met  in  May,  the 
pursuer  moved  that  the  defender  should  be  ordained  to  sist  a  new 
mandatory.  On  31st  May  he  was  ordered  to  do  so  in  fourteen  days.  On 
17th  June  the  time  allowed  was  prorogated  for  fourteen  days  further. 

To-day  the  pursuer  moved  for  decree,  in  terms  of  the  summons,  against 
the  defender  in  respect  of  his  failure  to  comply  with  the  order  of  the 
Court  It  was  stated  for  the  defender,  who  is  the  captain  of  a  smack, 
that  he  had  sailed  upwards  of  a  month  ago  from  Liverpool,  his  destina- 
tion being  a  port  on  the  west  coast  of  Ireland.  Several  letters  were  read 
from  a  special  messenger  who  had  been  sent  to  Ireland  to  await  the  de- 
fender's arrival,  and  who  has  been  waiting  there  for  the  last  three  or  four 
weeks,  complaining  very  much  of  the  state  of  the  weather  there,  and  that 
'  there  is  still  no  word  of  Sweetman.' 

The  Court,  in  the  special  circumstances,  superseded  consideration  of 
the  motion  for  eight  days,  but  intimated  that  the  defender  would  not  be 
allowed  to  put  the  pursuer  over  the  session. 

Ahelie  Jobdok  OB  Robertson  akd  Othebs  v.  John  Adahson. — July  3. 

Reparation — Master  and  Seixant. 

This  was  an  action  of  damages  raised  at  the  instance  of  a  widow  and 
her  children,  on  account  of  the  death  of  the  husband,  caused,  as  was 
allied,  by  the  fault  of  the  defender.  The  deceased,  Neil  Robertson, 
had  bew  for  nearly  twenty  years  in  the  employment  of  the  defender,  who 
is  the  proprietor  of  the  Erichtside  Works,  near  Blairgowrie.    In  the  de« 
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fender^s  woita  there  is  a  road  leadiog  tlierefirom  to  Blairgowrie,  aloBg 
which  the  workmen,  in  leaving  the  works  or  in  going  to  them,  had  to  pfua. 
A  part  of  the  road  consisted  of  a  small  bridge  or  platform  thrown  acroes 
a  by-lade  or  wash  flowing  throogh  the  works.  Thn  bridge  was  not  fenced 
on  either  side.  On  the  night  of  3d  January  1359,  Robertson,  having  left 
his  work  as  nsnal  in  the  evoiing,  went  along  this  road,  and  the  night  beittg 
Tery  dark,  and  the  road  and  bridge  nnlighted,  he  fell  over  the  side  of  the 
bridge,  and  the  injuries  he  thos  reoeiyed  resulted  in  his  death  on  the  follow- 
ing day.  On  the  acynstment  of  the  issues  in  the  Outer  House,  it  was  ob- 
jected to  the  pursuer's  getting  an  issue,  that  the  action  was  irreieTsnt* 
The  Lord  Ordinary  reported  the  proposed  issue  to  the  Court,  and  the 
case  was  heard  on  that  report  to-day. 

It  was  maintained  for  the  defend<»r  that  there  was  no  case  to  go  to  a 
jury.  The  deceased  had  known  of  the  condition  of  the  bridge  all  the  time 
during  which  he  was  the  servant  of  the  defender,  and  that  if  he  had  appre- 
bended  danger  he  should  have  left  the  work.  It  was  further  maintained, 
that  there  was  no  liability  on  the  part  of  the  master  for  damages  arising 
from  such  an  event  as  that  which  resulted  in  Robertson's  death. 

The  Court,  by  a  minority  (Lord  Cowan  dissenting),  dismissed  the  action. 
Per  the  Lord  Justice-Clerk — There  was  no  authority  whatever,  either  at 
common  law  or  under  the  special  relation  of  master  and  servant,  for  r»- 
dering  a  master  liable  for  injuries  sustained  by  one  of  his  workmen  who 
fell  over  an  unfenced  and  unlighted  bridge  on  his  premises.  The  deceased 
knew  the  state  of  the  bridge  well ;  and  if  he  thought  it  dangerous,  he  ought 
to  have  given  up  his  employment  This  was  not  the  case  of  a  bridge  un- 
commonly or  extraordinarily  dangerous ;  and  if  liability  in  the  present  case, 
as  contended  for  by  the  pursuers,  was  to  be  sustained,  it  would  lead  to 
most  serious  consequences. 

COGHBAKS  r.  PAUL.--Vtlly  9. 

Zts  AUln — OhUgcUicn — AccounL 

In  the  month  of  March  1855,  the  suspender,  Mr  William  Marshall 
Cochrane,  was  charged  to  make  payment  to  Mr  Thomson  Paul  of  two 
sums  of  L.470,  178.  7d.  and  L.216,  5s.  2d.,  with  interest  from  Martinmas 
1846.  These  sums  were  contained  in  two  personal  bonds,  dated  respec- 
tively 2l8t  August  1841  and  27th  May  1846,  granted  by  the  suspender  and 
his  father,  the  Hon.  Major  WiUiam  Erskine  Cochrane,  then  of  Eddlewood, 
in  Lanarkshire,  in  favour  of  Mr  Paul.  Soon  after  the  last  bond  was 
granted  the  suspender  and  his  father  went  to  reside  in  England,  and  Mr 
Paul,  in  the  year  1850,  raised  an  action  in  the  Court  of  Queen's  Bendi 
against  the  suspender's  father  for  payment  of  the  sums  contained  in  the 
bonds.  This  action  was  met  by  a  bill  in  Chancery,  at  the  instance  of 
M^'or  Cochrane  against  Mr  Paul,  calling  for  a  general  accounting  be- 
tween the  parties,  and  no  further  proceedmgs  appear  to  have  been  taken 
in  England.  In  March  1855  the  suspender  came  to  Scotland,  and  havii^ 
been  charged  to  make  payment  of  the  sums  contain^  in  llie  bonds  in 
question,  he  brought  the  present  suspensions,  in  which  he  stated  various 
pleas  of  U8  aUbipokdeM  and  others,  with  reference  to  the  Englidi  actions. 
These  pleas  were  all  repelled  in  the  year  1857,  and  the  case  was  then  sent 
back  to  the  Outer  House  for  disposal  of  the  suspender's  only  remaining 
plea,  to  the  effect  that  the  question,  whether  or  not  flie  bonda  had  beea 
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paid,  depended  on  a  general  accoontiog  between  Mr  Paul  and  Major 
Cochrane. 

On  20th  July  1861,  Lord  Neaves  (Ordinary)  found  that  the  bonds  in 
question  had  been  extinguished ;  and  he  therefore  suspended  the  charge 
an^pUdter^  and  found  Mr  Paul  liable  in  expenses.  On  a  reclaiming  note 
to  the  Second  Dinsiou,  this  interlocutor  was  recalled.  The  interlocutor 
of  the  Lord  Ordinary  and  the  arguments  of  parties  turned  entirely  upon 
the  construction  of  two  letters  which  passed  between  Major  Cochrane  and 
Mr  Paul  in  September  1846,  with  reference  to  the  sale  of  Annsfield,  then 
belonging  to  Major  Cochrane,  and  over  which  Mr  Paul  held  certain  secu- 
rities. 

Pef.,  Alexander. — July  15. 
Judicial  Factor — Discharge, 

On  NoTomber  28,  1856,  James  Alexander,  writer  in  Glasgow,  was 
appointed  judicial  factor  on  the  estate  of  the  late  John  Boyle  Gray,  writer 
io  Glasgow.  The  petition  for  the  appointment  of  the  judicial  factor  was 
made  in  virtue  of  the  provisions  of  the  Bankruptcy  (Scotland)  Act,  1856. 
The  judicial  factor,  in  compliance  with  the  11th  section  of  the  Act  of 
Sederunt  of  25th  November  1857,  lodged  with  the  accountant  an  inven- 
tory of  the  estate,  a  state  of  debts  and  claims,  and  a  vidimus  of  the  estate 
— which  inventory  was  adjusted  and  approved  of  by  the  accountant  in 
baukruptcj.  It  appears  from  this  vidimus  of  the  estate  that  the  assets 
are  much  more  than  sufficient  to  pay  the  debts  due  and  the  legacies  or 
provisions  bequeathed  by  the  deceased,  and  in  point  of  fact  the  debts  and 
legacies  have  all  been  paid  by  the  judicial  factor. 

The  judicial  factor  accordingly  lodged  with  the  accountant  a  final  state 
of  funds  and  scheme  of  division,  at  the  close  of  which  the  judicial  factor 
pronounced  a  deliverance,  ranking  and  preferring  certain  persons  to  the 
whole  residue  of  the  estate.  The  accountant  in  bankruptcy  brought  the 
matter  by  report  under  the  notice  of  the  Court. 

Alter  the  accountant's  report  the  present  petition  was  presented,  pray- 
ing the  Court  to  approve  of  the  final  state  of  funds  and  scheme  of  division 
prepared  by  the  judicial  factor,  and  to  authorize  him  to  deliver  or  pay 
over  the  residue  as  therein  proposed.  The  Junior  Lord  Ordinary  (Ormi- 
dale),  before  whom  the  petition  came,  reported  the  case  to  the  Court,  and 
counsel  were  heard. 

The  Lord  Justice-Clerk  said,  the  officer  appointed  under  the  164th 
section  of  the  Bankruptcy  Act  was  just  a  ju<Ucial  factor.  Perhaps  his 
powers  were  greater  than,  but  they  were  exactly  of  the  same  kind  with, 
those  of  ordinary  judicial  factors  appointed  by  the  Court.  There  was 
nothing  in  the  section  to  exclude  the  appointment  of  a  judicial  factor, 
though  there  were  no  debts  affecting  the  estate  at  alL  That  being  the 
case,  it  was  a  strong  thing  to  say  that  the  petitioner  should  be  discharged 
on  (Afferent  terms  from  other  judicial  factors,  or  without  an  inquiry  as  to 
his  management.  The  first  thing  was  for  the  judicial  factor  to  report  to 
the  accountant  in  bankruptcy  the  scheme  of  division  which  he  would  sug- 
gest. The  factor  must  not  divide  at  his  own  hand.  The  accountant  in 
bankruptcy  would  then  report  to  the  Lord  Ordinary,  who  would  have 
power  to  sanction  the  scheme  of  division,  and  on  its  being  carried  out  to 
discbarge  the  factor. 

LordR  Cowan,  Benhohne,  and  Neaves  concurred. 
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OOLLAK  r.  OOLLAK. — Jukf  18. 

Wrk — Erogurt — EntaiL 

In  the  deed  of  entail  of  the  lands  of  Gollanfield,  there  are  sereral  era* 
sores  not  mentioned  in  the  testii^  clause.  Two  of  these  hare  been  founded 
OD  bj  the  pursuer  as  m  essentialUmsj  and  fatal  to  the  deed,  and  he  there- 
fore seeks  to  set  it  aside.    The  others  have  not  beoi  treated  as  important 

The  pleas  urged  bj  the  pursuer  are  founded  on  the  erasure  in  the 
clause  prohibiting  alteration  in  the  order  of  succession,  and  on  the  erasore 
in  the  irritant  clause. 

The  prohibition  to  alter  the  order  of  succession  is  as  follows:— 'It 
shall  be  nowise  lawful  to  nor  in  the  power  of  the  said  John  OoUan  oranj 
of  the  said  heirs  of  entail  and  substitutes  before  mentioned  (to  inn)  OTaie, 
alter,  or  infringe  this  present  tailzie  or  any  of  the  conditions  thereof^  or 
the  order  of  succession  hereby  established.'  The  word  ^  to/  or  greater 
part  of  it,  and  the  letters  *  inn,'  are  written  on  an  erasure. 

The  portion  of  the  irritant  clause  objected  to  is  as  follows : — ^  And  it 
is  hereby  expressly  provided  and  declared  that  all  the  debts  or  deeds  of 
the  said  John  GoUan  (or  of  any  of)  the  said  heirs  or  substitutes  of  tailzie, 
contracted,  made  or  granted  as  well  before  as  after  their  succession  to  the 
tsaid  lands,'  etc.    The  words  '  or  any  of  are  written  on  an  erasure. 

The  Lord  Ordinary  (ArdmiUan)  expressed  his  view  of  the  law  of  era- 
sures thus : — '  The  letters  or  the  words  written  on  such  an  erasure,  being 
presumed  to  hare  been  superinduced  after  subscription,  and  being  thos 
without  authentication,  are  held  not  to  have  been  written.  If  the  letters 
written  on  such  an  erasure  are  essential  to  the  word,  the  word  is  held  not 
to  be  there.  If  the  word  is  essential  to  the  clause,  the  clause  is  held  not 
to  be  there.  If  the  clause  is  essential  to  the  deed,  the  deed  is  null  9^i 
Toid.  The  deed  is  improbative  to  the  extent  of  the  erasure,  and  is  noil 
and  Yoid  in  so  far  as  the  erasure  is  in  essmtiaUbmJ 

But  his  Lordship  held  that  in  neither  of  the  instances  were  the  letters 
or  words  erased  m  essentuUibus  of  the  clause  or  of  the  deed,  and  he  there* 
fore  assoilzied  the  defenders,  the  substitute  heirs.  The  pursuer  reclaimed, 
and  the  Court  altered  the  judgment  and  reduced  the  entail,  on  the  ground 
that,  unless  the  irritancy  was  directed  against  the  institute  and  all  the 
substitutes,  it  was  not  a  good  irritant  clause.  The  word  ^  antf'  was  es- 
sential to  it,  and  that  word  was  written  on  an  erasure.  The  objection  to 
the  irritant  clause  was  therefore  a  fatal  objection. 
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Mondavi  Jtme  80. 
(Before  the  Lord  Justice-Genbral,  Lords  Neayes  and  Jertiswoode.) 

Susp.  and  Lib.,  David  Ferguson  v.  David  Thoh. 

Masters  and  Servants  Act — Hard  Labour. 

The  suspender  in  this  case  had  been  farm  servant  in  the  employment  of 
the  respondent,  and  he  sought  suspension  of  a  sentence,  dated  Nov.  19, 
1861,  whereby  George  Lyon,  Esq.,  J.  P.  for  the  county  of  Fortktf  con- 
victed him,  under  the  Masters  and  Servants  Act  (4  Geo.  lY.,  c.  34),  of 
having  absented  himself  from  his  master's  service  b^ore  the  completioB 
of  the  term  of  his  contract,  and  granted  warrant  for  his  impriBOiuMot  ^ 
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the  prison  of  Forflar  for  fourteen  days ;  and  farther,  abated  from  his  wages 
the  sum  of  5s.,  being  a  proportional  part  of  his  wages  during  t^e  period 
of  imprisonment. 

The  suspender  pleaded  that  the  duration  of  the  contract  specified  in 
the  petition  was  dififerent  from  that  found  to  be  proved  by  the  Justice ; 
and  that  under  the  statute  the  sentence  was  invalid  unless  it  included  <  hard 
labour.' 

The  Lord  President — ^I  think  that  the  first  objection  is  not  well  found- 
ed, but  that  the  second  should  be  sostained.  It  appears  to  me  that  the 
enactment  in  the  clause  referred  to  is  not  complete  till  you  come  to  the 
provision  regarding  hard  labour.  It  is  no  good  answer  that  this  particu- 
lar prisoner  has  no  reason  to  complain  of  the  non-fulfilment  of  that  pro- 
vision. The  duty  of  the  Justices  is  to  walk  according  to  the  statute, 
which  imposes  one  kind  of  punishment,  and  does  not  leave  it  open  to  them 
to  dispense  with  the  hard  labonr.  This  sentence,  not  having  been  in  con- 
formity with  the  statute,  must  therefore  be  suspended. 

Lord  Neaves — I  concur  on  both  points.  I  think  it  is  of  the  essence  of 
the  imprisonment  under  the  statute  that  it  is  to  be  accompanied  with  hard 
labour.  The  statute  has  in  view  the  benefit  of  working  men,  and  it  is  of 
vital  importance  to  them  that  the  term  of  imprisonment  should  be  short. 
It  is  therefore  not  to  exceed  three  mouths.  But  it  is  of  equal  importance 
that  their  habits  of  industry  and  their  bodily  strength  should  be  kept  up 
while  they  are  in  prison ;  and  therefore  there  is  the: provision,  that  while' 
there,  the^  are  ^  to  be  held  at  hard  labour.'  If  that  provision  were  alter- 
native, there  would  be  a  temptation  to  Justices  to  dilute  the  character  of 
the  imprisonment  by  omitting  the  hard  labour  and  extending  the  term  of 
the  imprisonment,  the  consequences  of  which  would  be  much  worse  for 
those  subjected  to  it. 
Lord  Jerviswoode  concurred. 

In  consideration  that  the  respondent  had  been  put  to  unnecessary  ex- 
pense by  the  suspender  in  resisting  pleas  that  were  not  sustained,  the  latter 
was  allowed  only  the  expenses  of  printing  the  bill  of  suspension  and  his 
additional  plea  in  law. 

Snabdon  v.  Spence. 

D(ty  Poaching  Act— Expenses  of  Complaint, 

This  was  a  susprasion  of  a  conviction  obtained  under  2  &  3  Will.  lY., 
cap.  68  (the  Day  Trespass  Act),  in  the  Justice  of  Peace  (Tourt  of  Clack- 
mannanshire, and  of  'a  judgment  of  the  Quarter  Sessions  of  that  county, 
by  which  the  said  conviction  was  affirmed,  and  the  appeal  against  it  dis- 
missed. The  complaint  in  which  the  proceedings  under  suspension  ori- 
ginated was  presented  by  the  respondent  as  Procurator*Fiscal  to  the 
Justices  of  the  Peace  of  Clackmannanshire,  and  charged  the  suspender, 
who  is  a  Borfaceman  in  the  employment  of  the  Stirling  and  Duifermline 
Railway,  with  the  offence  mentioQed  in  section  1  of  the  statute,  inasmuch 
as  he  bad  committed  ^  trespass  in  pursuit  of  game  on  the  landa  of  the 
railway  company,  in  the  daytime,  on  4th  November  1861. 

The  leading  reasons  of  suspension  wer»: — (1.)  That  the  respondent,  as 
Procurator-Fiscal  to  the  Justices  of  the  county,  was  not  entitled  to  pro- 
secute for  the  offences  in  question.  (2.)Th«kt  in  the  complaint  the  suspen- 
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der  was  not  releraiitlj  charged  with  that  offence.    (3.)  That  the  limits  of 
the  statatorj  daytime,  as  specified  in  sec.  3  of  the  statute,  were  not  set 
forth  in  the  compbiint.    (4.)  That  the  proprietors  of  the  land  npon  which 
the  alleged  trespass  took  place  were  not  mentioned  in  the  complaint  (5.) 
That  the  oath  npon  which  the  prosecution  proceeded  was  not  in  confonnit  j 
with  the  requirements  of  the  statute.    (6.)  That  the  susp^der  was  not 
guilty  of  trespass  under  the  statute,  inasmuch  as  he  had  entered  and  was 
upon  the  line  of  the  railway,  in  the  discharge  of  his  duties  as  surfaceman,  at 
the  time  when  the  trespass  was  allied  to  hare  been  committed.  (7.)  That 
the  party  upon  whi>se  oath  the  suspender  had  been  charged  with  the  sta- 
tutory offence  was  not  the  owner  nor  the  occupier  of  the  land  in  question, 
nor  in  the  service  of  either.    (8.)  That  the  couTiction  did  not  specify  the 
particular  day  on  which  the  alleged  trespass  was  committed.    The  con- 
viction was  written  upon  the  same  sheet  of  paper  with  the  compUdnt,  and 
bore  that  the  suspender  had  been  found  guilty  of  committing  the  offence 
^'  day  within  mentioned ;"  the  day  in  question  was  stated  in  the  complaint 
And  (9.)  that  the  judgment  of  the  Quarter  Sessions  affirming  the  convic- 
tion, besides  ordering  and  adjudging  that  the  suspender  should  be  dealt 
with  and  punished  according  to  the  conviction,  farther  ordered  and  ad- 
judged that  he  should  be  imprisoned  for  three  weeks,  failing  payment  <$f 
the  expenses  of  the  appeal  within  four  days. 

The  Court  repelled  all  these  reasons  of  suspension  except  the  last,  which 
they  sustained  on  the  ground  that  the  Justices  sitting  in  Quarter  Sessions 
had  no  authority  to  award  Imprisonment  as  a  means  of  enforcing  payment 
of  the  expenses  of  the  appeaL  The  judgment  of  the  Quarter  Scions  was 
therefore  suspended  in  so  far  as  it  order^  the  suspender  to  be  imprisoned 
in  default  of  payment  of  these  expenses ;  but  it  was  held  that  the  portioa 
of  the  judgment  so  suspended  was  separable  from  the  rest,  and  accord- 
ingly the  fl^rmance  of  the  conviction,  as  wcU  as  the  conviction  itself,  was 
allowed  to  stand. 

Mi35TY  r.  Stmok. 

General  Police  Act — Assault, 

The  suspender  is  a  stoneware  merchant  in  Banff.  He  seeks  to  saspend 
a  sentence  of  the  Magistrates  of  Macdaffon  various  grounds,  alleging  that 
they  convicted  him  of  assault  without  evidence,  and  were  actuated  by  malice, 
his  sole  offence  being  an  attempt  to  turn  a  drunk  hawker  to  his  door.  The 
ground  to  which  the  Court  attached  most  importance  is  thus  set  forth  in 
the  pleadings : — '  The  alleged  Magistrates  pronounced  the  following  sen- 
tence :•— "  Macduff  2d  May  1862. — The  judges  find  the  complaint  rele- 
Tant  and  proven,  and  therefore  fine  and  amerciate  the  said  -James  Minty 
in  the  sum  of  five  shillings,  and  failing  immediate  payment  thereof,  ordain 
and  decern  the  said  James  Minty  to  be  imprisoned  in  the  prison  of  Banff 
for  the  period  of  six  days  from  this  date,  and  on  expiry  thereof,  ordain 
him  to  be  set  at  liberty,  and  for  that  purpose  grant  warrant  to  constables 
of  Court  to  convey  him  to,  and  to  the  keeper  of  the  prison  of  Banff,  to 
detain  him  therein  accordingly,  and  decern.  (Signed)  Isaac  Cbuick- 
SHANK,  Alexakdkr  Daixas,  tf^iixiAX  Ain>ER80N."  This  sentence  is 
illegal,  and  at  variance  with  sections  337  and  861  of  the  General  Police 
Act,  as  after  quoted,  because  its  terms  are  such  as  could  or  did  not  admit 
of  the  liberation  of  the  complainer  from  prison  during  the  period  of  io~ 
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prisonment  prescribed,  nnless  immediate  payment  of  the  fine  was  made  so 
soon  as  the  sentence  was  pronounced,  whereas  the  Magistrates  were  only 
entitled,  by  said  sections  of  the  Act,  to  pronounce  a  warrant  "  for  im- 
prisoning him  until  such  damages  or  penalty  and  expenses  shall  be  paid.'' 
The  sections  of  the  said  Act  above,  referred  to  are  in  the,followhig  terms : 
Section  337  enacting,  inter  alioj  "  It  shall  be  lawful  to  suchi  Magistrate  or 
Sheriff  to  proceed- to  the  hearing  of  the  complaint,  and  upon  proof  either 
by  the  confession,  or  admission  of  the  party  complained  against,  or  upon 
the  oath  of  one  credible  witness,  or  more,  and  without  any  written  plead- 
ings or  record  of  evidence,  to  convict  or  give  judgment  against  the  party 
complained  against,  and  thereupon  to  decree,  adjudge,  and  sentence  him 
to  pay  the  damages  or  pena)ty  which  have  arisen  or  been  incurred,  and 
the  expenses  attending  the  proceedings ;  and  to  grant  a  warrant  for  im- 
prisoning him.  until  such  damages  or  penalty  and  expenses  shall  be  paid." 
Section  361  enacts,  ^*  That  in  case  any  pecuniary  penalty,  authorized  by 
this  Act  shall  not  be  immediately  paid  or  consigned  in  manner  after  men- 
tioned, it  shall  be  lawful  to  sentence  the  person  found  liable  in  the  same 
to  be  imprisoned  till  such  penalty  be  paid,  but  in  no  case  shall  the  period 
of  imprisonment  exceed  thirty  days."' 

The  Court  held  that  neither  of  these  two  sections  applied,  in  respect  that 
a  fine  for  assault  is  not  a  '  pecuniary  penalty'  of  the  nature  referred  to  in 
the  last  quoted  section,  and  that  the.  sentence  pronounced  was  competent 
under  the  conmion  law  jurisdiction  conferred  on  the  Magistrates  by  the 
d45th  section  of  the  General  Police  Act,  and  refused  the  suspension. 
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Gabriess. — ^Plaintiff  delivered  to  defendants,  a  railway  company,  a  dog  to  be 
carried,  and  signed  a  ticket  containing  the  following  terms :  ^  Received  nie  an- 
nexed ticket  subject  to  the  following  conditions :  The  company  will  not  be  liable 
in  any  case  for  loss  or  damfige  to  any  horse  or  other  animal  above  the  value  of 
L.40,  or  any  dog  above  the  vidue  of  L.5,  unless  a  declaration  of  its  value,  signed 
by  the  owner  or  his  agent  at  the  time  of  booking,  shall  have  been  given  to  them ; 
and  by  such  declaration  the  owner  shaU  be  bound,  the  company  not  being  in 
any  event  liable  to  an  v  greater  amount  than  the  value  declared.  The  company 
wiU  in  no  case  be  liable  {or  injury  to  any  horse  or  other  animal,  or  dog,  of  what- 
ever value,  where  such  injnrv  arises  wholly  or  partially  from  fear  or  restivenete. 
If  the  declared  value  of  any  horse  or  other  animal  exceed  L.40,  or  any  dog  L.5, 
the  price  of  conveyance  will,  in  addition  to  the  r^:ular  fare,  be  after  the  rate  of 
L.2,  10b.  per  cent,  upon  the  declared  valua  above  L.40,  whatever  may  be  the 
amount  of  such  value,  and  for  whatever  distance  the  animal  is  to  be  carried.' 
The  value  of  the  dog  was  L.21,  but  plaintiff  made  no  declaration  of  its  value, 
and  paid  only  the  regular  fare,  Ss.  The  dog  escaped  from  the  train  during  the 
lourney,  without  any  neglect  or  default  on  the  part  of  the  company.  Plaintiff 
having  sued  the  company  for  the  loss,  it  was  held,  in  the  Court  of  Exchequer 
Chamber  (dissentiente  Wilde,  B.)t  reversing  the  judgment  below,  that  pliuntiff 
waa  not  entitled  to  recover,  Erie,  C.  J.,  and  Keating,  J.,  being  of  opinion  that 
section  7  of  the  Railway  and  Canal  Traffic  Act,  1854,  I7  &  18  Vict.,  c.  31,  was 
confined  in  its  application  to  cases  where  the  loss  or  injury  was  occasioned  by 
the  neglect  or  ddault  of  the  company,  and  had  no  bearing  in  a  case  where  the 


444  '     ENQLI8H  CASES. 

I08B  arofle  from  pure  accident.  Erie,  0.  J. :  The  history  of  the  section,  as  oontuned 
in  all  the  judgments,  from  Johnson  t.  The  Midland  Railway  Company  (4)  and 
Simons  y.  The  Great  Western  Railway  Companu  (5)  downwards,  shows  that  the 
Legislature,  by  the  words  ^  loss  occasioned  by  tne  neglect  or  default  of  the  com- 
pany,^ meant,  occasioned  by  culpable  conduct,  and  not  a  mere  failure  to  deliyer 
occasioned  by  ineyitable  accident  without  any  blame.  All  the  judges  have 
agreed  that  the  Legislature  interfered  on  account  of  the  interpretation  put  by 
the  Courts  on  certain  conditions  imposed  by  railway  companies  on  customen  in 
relation  to  the  cairiage  of  live  animals,  to  the  effect  that  tne  company  would  nd 
be  liable  for  any  daznage  howeyer  incurred.  Although  in  each  case  the  com- 
pany only  sou^nt  to  apply  the  condition  reasonably,  uie  Courts  held  that  they 
claimed  to  be  irresponsiDle  for  negligence,  however  gross,  or  misconduct,  how- 
eyer flagrant — see  M^Manus  y.  The  Lancashire  and  Yorkshire  Railway  Com- 
pany (6) ;  and  these  decisions  cneated  a  panic  lest  the  companies  should  inflict 
wilful  injury  and  daim  immunity.  The  evil  therefore  to  be  remedied  was,  iire- 
sponsibility  for  negligence  or  other  culpable  conduct  created  by  a  condition,  and 
the  purpose  of  the  Legislature  was  to  apply  a  remedy  for  that  evil. — {Harrison 
y.  The  London^  Brighton^  and  South  Coast  RaUvoay  Company^  31  L.  J.,  Q.  B. 
113.) 

Injunction. — The  Court  of  Chancery  will  not  grant  an  injunction  to  restrain 
the  erection  of  a  tolegraph  by  a  company  upon  a  hiffhway.  A  claim  of  un- 
obstructed frontage  to  a  high  road  must  be  established  at  law  before  the  Court 
will  grant  an  injunction  to  restrain  any  interference  with  the  soil  between  the 
high  road  and  the  boundary  fence  of  the  landowner.  The  Master  of  the  Bolls: 
Assume  the  fact  to  be  as  argued,  that  the  soil  in  the  private  road  belongs  to  the 
plaintiff,  there  is  nothing  at  present  which  affects  him  with  any  injury  what- 
ever. It  might  have  b^  originally  by  the  erection  of  the  poets  in  Deoember 
1860 ;  but  these  have  been  taken  down,  and  nothing  has  been  done,  except  that 
certain  pipes  or  mains  have  been  placed  in  the  soil  underneath  the  public  high- 
way. I  do  not  at  this  moment  intend  to  express  any  opinion  whether  it  is  an 
invasion  of  his  privato  rights  or  not,  but  I  am  clear  that  there  is  no  loas  of  any 
irreparable  description,  or  any  particular  injury  to  him,  which  requires  the  in- 
t^rpiDsition  of  this  Court  prior  to  the  hearing  of  the  cause.  Whether  the  Court 
will  do  anything  upon  the  hearing  of  the  cause  is  another  matter  ;  but  by  inta- 
locutory  injunction  this  Court  omy  interferes  to  protect  property,  and  even  in 
that  case,  as  was  laid  down  in  Deere  y.  Guest  (1),  where  the  injury  has  been 
completed,  such  as  it  is,  then  the  Court  does  not  interfere  byway  of  injunction, 
but  waits  until  after  some  proceedings  at  law,  before,  as  a  Court  of  equity,  it 
will  interfere. — {The  Attorney-General  y.  The  United  Kingdom  Electric  Tele- 
graph Company  (Limited)^  81  L.  J.,  Ch.  p.  829.) 

Deposition. — ^There  may  be  incidents  to  the  state  of  pregnancj^  which  render 
a  woman  too  ill  to  travel.  It  is  for  the  presiding  judge  at  the  tnal  to  decide  in 
his  discretion  whether  the  evidence  that  the  witness  is  too  ill  to  trayel  is  suffi- 
cient—(TA*  Queen  y.  Stephenson^  31  L.  J.,  M.  Ca.  147.) 

Ship  and  Shipping — The  plaintiffs,  by  a  charter-party,  agreed  that  their  ship, 
the  Tigery  which  the  defendant  had  selected  for  the  purpose,  should  go  to  Hjer- 
ting,  on  Uie  coast  of  Jutland,  or  so  near  thereto  as  she  might  safely  get,  to  be 
there  ready  to  load  a  cargo,  by  the  XOth  oi  A|»il  *,  and,  being  so  loadra,  to  pro- 
ceed therewith  to  London,  where  ihej  were  to  deliver  the  same  on  being  pud  a 
lump  sum  for  freight.  The  Tiger  airiyed  alongside  the  jetty  at  Hjerting  on  the 
10th  of  April,  and  there  received  the  cttrgo  from  the  defendant's  agent,  for  which 
the  master  signed  and  delivered  bills  of  lading.  The  Tiger  afterwards  left  the 
jetty  with  such,  cargo  on  her  yoyage  to  London ;  but,  owing  to  her  draught  of 
water,  she  was  unable  to  pass,  when  loaded,  over  the  inner  bar,  and  retorned, 
therefore,  to  the  letty,  where  she  landed  the  greater  part  of  her  cargo  on  the 
21st  of  Apil.  The  cimtain  tlien  proposed  to  defendant's  agent  to  take  on  botid 
from  the  jetty  so  much  only  of  the  cargo  as  the  yeesel  oookL  pasB  0T«r  the  hir 
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with,  and  to  reoeiye  the  rest  of  the  cargo  outside  the  outer  bar  from  lighten,  in 
which  it  was  to  be  brought  to  the  vessel,  at  the  defendant's  risk  and  expense. 
Thia  defendant's  agent  refused  to  do ;  and  the  Tiger  thereupon  left  the  jetty, 
and  proceeded  with  only  a  small  portion  of  the  cargo  to  London.  It  was  held, 
that  the  defendant  having  loaded  the  vessel  with  a  cargo  at  the  jetty,  with  the 
ca]>tain's  consent,  could  not  be  required  to  load  a  second  time,  and  that  the 
plaintifiis  were,  under  the  circumstances,  unable  to  sue  either  for  freight  or  for 
damages  arising  from  the  defendimt's  refusal  to  re-ship  the  cargo. — {The  Gene* 
vol  Steam  Navigation  Co.  v.  Slipper^  31  L.  J.,  C.  P.  185.) 

Appeal. — ^Where  an  appellant  does  not  appear  to  support  his  appeal,  it  may 
oe  dismissed  with  co6t&,'---{Smith  v.  Durrani  (House  of  Lords),  31 L.  J.,  Ch.  383.) 

AKKumr. — Testator  gave  his  real  and  personal  estate  to  trustees,  and 
directed  them  to  get  in.  and  sell  his  residuary  personal  estate  which  should  not 
consist  of  leaseholds  or  monies  invested  on  security,  and  to  appropriate  a  suffi- 
cient Dortion  for  payment  of  an  annuity,  which  on  the  marriage  of  his  daughter 
he  had  agreed  to  pay.  He  then  gave  his  trustees  a  discretionary  authority  as 
to  the  sale  of  his  real  and  leasehold  estate.  The  residuary  estate  was  exhausted, 
but  the  real  and  leasehold  estates  were  sufficient  to  answer  the  annuity,  which 
had  been  regularly  paid.  In  a  creditors'  suit  by  the  annuitant  asking  for  ad* 
ministration  of  the  real  and  personal  estate,  and  that  provision  might  be  made 
for  payment  of  the  annuity,  it  was  held,  the  plaintiffs  ought  to  have  accepted 
an  offer  made  to  secure  the  annuity ;  that  they  were  entitled  to  a  charge  on  the 
testator's  estates ;  that  as  the  annuity  had  been  paid,  no  ground  existed  for  in-, 
terfering  with  the  authority  of  the  trustees,  but  that  a  fund  must  be  set  apart 
to  answer  the  annuity  in  the  event  of  a  sale  of  any  part  of  the  estates,  with 
liberty  to  apply  if-  the  annuity  fell  into  arrear.  The  Master  of  the  Rolls :  As  in 
Norman  v.  Johnson  (29  Beav.  77),  I  can  now  only  declaim  that  the  annuity  con- 
stitutes a  charge  upon  the  whole  estate  of  the  testator,  and  that  the  trustees  are 
not  bound  at  once  to  sell  any  portion  of  the  property  for  the  purpose  of  invest- 
ing the  proceeds  in  Government  securities  sufficient  to  produce  the  annuity. 
The  will  gives  the  trustees  a  discretion  respecting  a  sale  of  the  property.  If, 
however,  they  do  sell,  they  are  bound  to  set  aps^  sufficient  to  answer  the  an- 
nuity.— (Burrell  v.  Delevante^  31  L.  J.,  Ch.  365.) 

Bason  Ain>  Feme. — In  an  action  against  a  husband  for  neoessaries  supplied 
to  a  wife  while  living  apart,  the  plaintiff's  case  being  that  the  wife  had  ori- 
ginally left  the  defendant  with  his  consent ;  had  been  since,  by  his  instrumen- 
tality, wrongfully  temporarily  confined  in  a  lunatic  asylum;  and  after  her. 
discharge,  had  for  a  time  received  from  him  a  weekly  allowance  wholly  inade- 
quate for  her  support,  and  had  been  compelled  to  accept  this  inadequate  allow- 
ance in  preference  to  i^urning  to  live  with  him,  in  consequence  of  his  threat, 
that  if  she  did  return,  he  would  send  her  to  a  lunatic  asylum.  It  was  held,  the 
form  of  question  to  be  left  to  the  jury  was — *  Was  the  wife  justified  in  leaving 
her  husband,  without  his  consent,  by  his  conduct  ?  If  not  so  justified — ^Did  he 
agree  she  might  pledge. his  credit?'  Held  also,  that  the  nature  of  the  threat 
which  would  justify  her  in  refusing  to  return  to  her  husband,  ought  to  have 
been  explained  to  the  jury.  Bramwell,  B. :  It  was  held  in  Johnston  v.  Sumner 
(27  L.  J.,  Ex.  341),  that  a  plaintiff  seeking  to  recover  in  an  action  for  neces- 
saries supplied  to  a  wife  living  apart  from  her  husband,  must  ri>ow  her  autho- 
rity to  bind  him ;  that  if  she  live  apart  without  his  consent,  she  has  no  authority ; 
if  with  his  coxisent,  andean  adeauate  provision,  she  has  no  authority.  It  has 
been  doubted  whether  she  would  have  authority  if  she  had  no  provision,  or  no 
adequate  provision.  I  think  such  doubt  is  unfounded,  and  that  this  case  makes 
it  necessary  to  say  so.  For  if  the  husband  consent  to  the  wife  living  apart  from 
him  on  the  terms  that  she  shall  not  bind  his  credit,  that  consent  is  condi- 
tiooal ;  and  if  she  do  not  perform  that  condition,  she  is  not  living  apart  with 
his  consent.— (^t/^  v.  BtgneU,  21  L.  J.,  Ex.  189.) 
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Investment. — ^Uoder  special  drcomstanoeB,  the  Court,  upon  the  pedtion  of  ft 
tenant  for  life,  sanctioned  a  change  of  investment  from  new  L.S  per  oents.  to 
Bank  stock,  but  refused  to  allow  any  part  of  the  fund  to  be  inyested  in  East  India 
stock ;  and  the  fund  being  in  Court,  the  costs  of  the  tenant  for  life  were 
directed  to  be  paid  out  of  the  income,  and  those  of  the  respondent  out  of  the 
corpus. — {Re  Longford's  TrustSy  31  L.  J.,  Ch.  334.) 

CoMPANT. — Certain  stock  of  a  railway  company  was  standing  in  the  books  of 
the  company  in  the  names  of  two  persons,  T.  and  B.  B.,  by  a  transfer  ezecnted 
by  himself,  and  to  which  he  forged  the  signature  of  T.,  transferred  the  stock  to 
a  third  person,  whose  name  was  substituted  upon  the  register  for  the  names  of 
B.  and  T.  T.  died  soon  afterwards.  It  was  hdd  (by  the  House  of  Lords,  affiim- 
ing  the  decision  of  the  Master  of  the  Rolls),  that  the  personal  renresentatiye  of 
T.  had  a  legal  right  to  call  on  the  company  to  replace  the  stock,  tthough  the 
right  of  action  at  law  was  gone.  Lord  Cranworth :  It  was  said  that  the  riebt 
ill  equity  was  dependent  on  there  being  a  right  in  law.  That  was  a  mistake. 
It  was  not  dependent  on  the  right  at  law.  There  would  hi^ve  been  no  tight  in 
equity  if  there  had  not  been  a  wrong  that  would  entitle  the  party  to  brmg  an 
action  at  law ;  but  on  the  principle  of  *  actio  personalis  moi^ur  cum  pfrsona^^ 
the  right  of  action  was  gone.  It  did  not  affect  the  right  in  equity,  which 
clearly  was  to  have  a  specif  transfer  of  the  stock  which  had  been  improperly, 
transferred. — (^The  Midland  Railumy  Company  v.  Taylor ,  31 1*.  J..,  Ch.  336.) 

False  Pretences. — ^Where  a  married  man  induced  a  woman  to  give  him  a 
sum  of  money,  by  representing  himself  to  be  unmarried,  and  by  promising  that 
with  the  money  he  would  furnish  a  house  and  return  and  marry  her,  he  was 
held  ini^ctable  for  obtaining  money  by  false  nretences.  Erie,  U.  J. :  We  are 
of  opinion  that  this  conviction  is  good,  though  it  is  clear  law  ^at  obtaining 
money  by  false  promise  is  not  the  subject  of  an  indictment ;  yet  in  this  case  the 
prisoner  pretended  that  he  was  an  unmarried  man,  which  was  a  false  essential 
fact,  by  means  of  which  he  obtained  money  from  the  prosecutrix,  and  withoot 
which  he  wotdd  not  have  obtained  it.  One  false  fact,  by  means  of  which  the 
money  was  obtained,  is  sufficient ;  though  at  the  same  time  there  were  two 
false  promises,  neither"  of  which  would  sustain  the  indictment.— (TA^  Qfuen  v. 
Jenni^on,  31  L.  J.,  M.  Ca.  146.) 

Contract. — Construction  of  stipulation  for  renewed  contract  of  indemnity 
against  loss  by  a  solvency  guarantee  company.  The  agreement  was  signed  \>j 
three  directors,  on  behalf  of  the  company,  and  by  defendants,  and  also  sealed 
with  the  company's  seal ;  but  it  was  neld,  the  seal  was  only  a  statUttory  authen- 
tication o{  the  contract,  and  that  the  instrument  declared  on  was  ther^ore  not 
a  deed,  and  that  consequently  the  agreement  might  be  rescinded  by  parol 
Martin,  B. :  The  fourth  condition  provides,  that  ^  every  guarantee  shall  be 
made  for  a  specific  term,  but  all  guarantees  upon  gross  annual  returns,  etc., 
whatever may  be  the  original  term  of  the  same,  shaU,  from  the  expiration  of 
such  original  term,  be  treated  as  a  renewed  contract  o^  the  like  nature  and  con- 
dition.* If  it  had  stopped  there,  these  words  would  have  been  an  absolute  con- 
tract for  another  term  at  the  expiration  of  the  original  term  of  the  like  nature 
and  condition  as  the  other.  Then  follow  those  words :  ^  unless  either  the  member 
interested  therein,  or  the  board  of  directors,  shall  give  two  calendar  months* 
notice  of  an  intention  not  to  renew  the  same.'  Thi^t  may  mean  either  at  the 
end  of  the  original  term  there  shall  be  a  renewed  contract,  unless  the  companj 
on  the  one  hand,  or  the  defendants  on  the  other,  give  two  calendar  months' 
notice  that  they  will  not  renew  it ;  or  that  there  shall  be  a  :cenewed  contract 
at  the  end  of  every  two  years  in  the  event  of  sujQh  notice  npt  h&iug  given.  Ia 
my  opinion  it  points  to  only  one  renewal,  in  the  event  of  eiuier  party  not  giving 
the  prescribed  notice. — (The  Solvency  Mutual  Guarantee  Company  v.  Froane^ 
31  L.  J.,  Ex,  193.)  ..     -r 

AFFiDAvrr. — An  affidavit  sworn  before  a  notary  abroad,  will  not  be  admitted 
unless  it  appears  on  affidavit  that  there  was  not  at  the  place  where  it  wis  fwoni 
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Ik  British  oonsnl,  or  other  officer  empowered  by  18  &  19  Vict.,  c.  42,  to  take 
affidavitii,  and  that  a  notary  had  by  the  law  of  such  place  authority  to  take 
affidarits.  An  affidavit,  in  which  the  addition  or  place  of  abode  of  a  deponent 
18  not  inserted,  will  not  be  admitted.— (/n  the  goodn  of  Bernard^  31  L.  J.,  Pr. 
89.) 

LEOAGT.-^TeBt-ator  gave  the  residue  of  his  real  and  personal  property  to 
trustees,  to  sell  and  stand  possessed  of  the  proceeds,  upon  trust  to  pay  the  divi- 
dends and  interest  thereof  to  his  wife  for  life,  to  be  by  her  expended  in  or  about 
the  maintenance  of  herself  and  the  maintenance  and  education  of  his  children  ; 
and  after  the  decease  of  'his  wife,  testator  gave  the  principal  of  the  said  trust 
estate  unto  or  amongst  all  his  children  equally,  and  to  be  paid  to  them  as  they 
should  sereraUy  attain  twenty-one,  with  benefit  of  survivorship  amongst 
them.  There  were  seven  children  ;  and  two  of  them  upon  attaining  twenty- 
one,  while  four  of  the  others  were  yet  infants,  petitioned  jointly  with  the 
mother  that  the  amount  of  their  shajres  might  be  paid  to  them  for  their  ad- 
yancement  in  the  world.  It  was  held,  the  shares  became  vested  upon  the 
chil<ken  attaining  twenty-one,  and  though  the  Court  would  not  usually  sanc- 
tion the  payment  of  the  shares,  where*the  whole  income  was  not  ample  for  the 
maintenance  of  the  children,  yet  such  a  course  might  be  adopted  in  this  case 
upon  the  undertaking  of  the  two  children  to  secure  to  the  mother  the  dividends 
wliich  would  have  accrued  in  respect  of  those  sums.  Kindersley,  Y.  0. :  Two 
questions  have  been  raised  on  this  petition, — one  is,  whether  the  two  sons  take 
vested  interests  in  the  fund  expectant  on  the  death  oi  their  mother,  and  that 
depends  upon  the  question  as  to  what  event  the  words  of  the  will,  ^  with  benefit 
of  survivorship  amons  them,*  are  to  be  referred.  In  cases  of  this  kind  the 
question  is,  whether  niose  words  refer  to  surviving  the  tenant  for  life,  that 
being  the  period  for  distribiition,  or  whether  the  survivorship  related  to  the 
attainment  of  twenty-one.  That  must  be  solved  by  looking  at  the  whole  will, 
in  order  to  ascertain  whether  those  words  are  connected  with  the  event  of  the 
death  of  the  tensmt  for  life,  or  attributable  to  the  attainment  of  twenty-one. 
....  It  is  clear  that  the  words  of  survivorship  are  connected  with  the  direc- 
tion as  to  payment  to  the  children  at  twenty-one,  and  are  not  connected  with 
the  termination  of  the  Kf^  estate,  as  being  the  period  of  distribution.  The  two 
ions,  therefore,  take  vested  interests,  expectant  upon  the  death  of  the  mother,  in 
one-seventh  share  each.  On  the  se(x>nd  point,  the  direction  is  not  totnaintain  the 
children  during  their  minorities;  but  the  whole  of  the  income  during  the  life 
of  the  mother  is  to  be  for  the  maintenance  of  the  children,  and,  therefore,  the 
construction  which  should  be  put  upon  such  a  clause,  if  the  question  arose, 
would  be,  that  any  child  who  is  at  any  time  in  a  condition  to  require  main- 
tenance, should  be  entitled  to  be  maintained  by  the  mother. — (fierry  v.  Bryant^ 
SI  L.  J.,  Ch.  827.) 

pROBATE.-^In  an  interest  stiit,  instituted  by  the  Quel's  Proctor,  who  alleged 
that  M.  B.,  the  deceased,  died  a  widow,  without  lawful  issue,  intestate,  and  a 
bastard,  the  defendant,  who  claimed  as  nephew  of  the  deceased^leaded  that 
M.  £.  was  not  a  bastard ;  that  she  was  the  legitimate  child  of  S.  W.  and  Mary, 
his  wife ;  that  S.  W.  and  Mary,  his  wife,  had  one  other  lawful  child,  of  whom 
the  defendant  was  the  lawful  child.  It  was  held,  that  the  plea  was  sufficient, 
and  that  it  was  not  necessary  that  the  time  and  place  of  the  birth  of  the  de- 
ceased's parents  should  be  alleged. — {Her  Majesty* s  Procuf-ator-Gtneral  v. 
WilUams,  31  L.  J.,  Pr.  &  M.  90.) 

NoLLiTT  OF  Marriaoe.-^A.  married  B.  in  1834.  In  October  1838  she  left  him, 
tiXiefpiig  that  he  was  imnotent,  and  that  he  himself  had  in  many  conversations 
admitted  the  fact.  In  l^ovember  1838,  and  from  that  time  till  1854,  she  had 
tried  to  effect  a  reconciliation,  maintaining  herself  all  this  tiine  by  her  own 
means.  Suits  were  then  instituted  against  her  husband  for  her  debts ;  he  then 
made  her  an  allowance,  which  he  oontiiiuied  till  October  1858,  when  he  proposed 
to  reduce  it  on  account  of  his  altered  circumstances.    In  November  1858  this 
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suit  was  instituted.  It  was  held,  that  thoagh  delaj  was  not  an  abBokte  hxt 
to  such  a  suit,  it  was  a  reason  for  requiring  the  strictest  evidence  of  the  com- 
plaint ;  and  the  Lords  agreeing  with  the  Court  below  that  such  evidence  had 
not  been  given,  affirmed  the  decree  of  that  Court  by  which  the  suit  had  been 
di8mi88ed.--(fl.  v.  C.  (House  of  Lords),  31  L.  J.,  Pr.  &  M.  103.) 

Thellusson  Act. — ^Testator  bequeathed  a  sum  of  money  to  trustees  to  be  in- 
vested, and  the  interest  to  be  accumulated  during  the  life  of  A.  B.,  upon  whose 
death  the  capital  and  the  accumulations  were  to  be  held  in  trust  for  the  benefit 
of  the  wife  of  A.  B.  and  her  younger  children ;  and  it  was  held,  that  this  was 
not  a  bequest  for  the  purpose  of  raisine  portions  for  younger  children  within 
the  exception  of  the  second  section  of  the  Thellusson  Act.  Kindersley,  V.  C. : 
Mv  attention  has  been  drawn  to  this  word  *  portion,*  a  general  definition  of 
which  no  judge  has  ventured  to  give.  The  legal  meaning  differs  from  the  gene- 
ral one,  and  signifies  in  the  case  of  a  family  s^tlement  something  which  is  pro- 
vided for  the  benefit  of  the  younger  children ;  those  are  called  ^  portions,* 
because  a  portion  or  part  is  taken  of  the  estate,  although  coming  to  be  psed  in 
such  a  way  that  does  not  prevent  its  embracing  the  case  of  a  provisioB  for 
^  raising  portions.'  ....  In  this  case  there  is,  in  fact,  no  .provision  for 
raising  prions  for  younger  children.  If  it  were  necessary  to  decide  whether 
this  was  a  legacy  or  a  gift  of  residue,  niy  opinion  is,  that  it  is  a  residue  bey(»yl 
all  question.  But  it  d^  not  turn  on  that.  It  is  merely  a  gift  of  residue  for  the 
benefit  of  Mrs  Lockwood  and  her  children,  and  cannot  be  considered  as  a  pro- 
vision  for  raising  portions  for  children.— (  Watt  y.  Wood,  31  L.  J.,  Ch.  338). 

Wife's  IJquity  to  a  Settlement. — A  married  woman  became  entitled  to  a 
legacy  of  L.200,  and  applied  for  a  settlement.  The  Court,  in  consideration  of 
the  husband  having  already  spent  some  portion  of  the  wife's  property,  and  noir 
living  apart  from  her,  and  being  unable  to  support  her  and  her  children, 
directed  that  the  whole  amoimt  should  be  settled  on  the  wife  and  her  children. 
Kindersley,  V.  C. :  Usually,  where  there  is  a  hxisband  and  wife  and  children, 
and  a  sum  of  money  belongs  to  the  wife,  the  Court  will  settle  one  moiety  on 
her,  giving  the  other  half  to  the  husband.  Iliis,  however,  is  not  considered  hy 
the  Court  as  a  rule  which  binds  it,  but  as  a  reasonable  proposition,  under  ordi- 
nary circumstances,  it  being  impossible  to  lay  down  a  rule  applicable  to  eveiy 
case  ;  where,  however,  there  are  special  facts,  they  are  taken  into  consideration. 
One  question  is,  if  the  husband  and  wife  and  children  live  together,  and 
whether  he  maintains  them  ?  Another,  and  a  peculiar  one,  is,  where  money  ia 
given  to  the  wife,  the  husband  being  a  bankrupt  or  insolvent,  the  Court  con- 
siders the  assignee  as  standing  in  his  shoes,  and  having  a  right  to  be  considered, 
and  it  will  give  a  portion  to  such  assignee.  .  •  .  The  question  is,  whether 
under  the  circumstances  a  moiety  only  should  be  settled,  or  what  other  portion? 
It  appears  to  me,  on  the  authorities,  that  the  whole  cliould  be  settled  on  Mib 
Morle  and  her  children. — (In  re  MerrimchCs  7Vtu<,  31  L.  J.,  Ch.  367.) 

Patent. — Notice  of  objections  to  the  sealing  a  patent  were  filed  and  after- 
wards withdrawn.  The  costs  of  the  objections,  and  of  the  petition  rendered 
necessary  by  them,  were  ordered  to  be  paid  by  the  objector. — (/«  rt  Coblefs 
Patent,  31 L.  J.,  Ch.  333.) 

Administration. — ^A.  died  intestate,  leaving  B.,  a  private  soldier,  stationed  in 
the  East  Indies,  the  sole  person  entitled  to  his  personal  estate.  Upon  A-'s 
death  certain  of  his  personal  property  was  sold  by  auction,  the  proceeds  of  the 
sale  remaining  in  the  hands  of  the  auctioneers.  B.  vcrrote  to  C,  stating  that  he 
should  not  return  to  England  for  three  years,  and  direeting  C.  to  take  the 
necessary  steps  for  lodging  the  proceeds  of  the  sale  in  the  &ak.  of  Eng^d, 
with  the  exception  of  L.IO,  which  he  wished  to  be  transmitted  to  him.  The 
Court,  under  the  73d  section  of  the  Probate  Act,  granted  adimn]8lratia&  to 
0.>  for  the  benefit  of  B.,  limited  to  receiving  the  proceeds  of  the  salSi  and 
paying  it,  with  the  exception  of  the  L.10,  into  the  Bank  oi  England.— (/n  ^ 
goods  o/DHnkwaUr,  31  L.  J.,  Pr.  93.) 
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STATUTE  LAW  CONSOLmATION. 

We  have  until  now  refrained  from  entering  upon  the  discussion 
of  a  subject  that  has  attracted  a  large  share  of  the  attention  of 
English  law  reformers.  We  have  avoided  the  subject  from  a  convic- 
tion that  no  progress  could  be  made  in  the  direction  of  codification 
according  to  the  plan  marked  out  by  the  Statute  Law  Commission ; 
and  because  we  believed  that  until  the  Legislature,  or  those  responsible 
for  the  measures  submitted  to  it,  had  come  to  be  of  the  same  opinion, 
the  suggestions  of  journalists  were  not  likely  to  be  read  with  atten- 
tion, or  to  be  introduced  into  practice.  It  is  evident  that  the  public 
have  already  lost  faith  in  the  fulfilment  of  the  hopes  which  have 
been  held  out  for  so  many  years,  of  a  comprehensive  codification  of 
the  statute  law.  Meanwhile  the  mass  of  practical  statutes  accumu- 
lates in  an  ever-increasing  ratio ;  while  judges  and  counsel  are  more 
than  ever  embarrassed  and  confounded  in  the  endeavour  to  ascertain 

♦ 

with  certainty  what  is,  or  is  not,  matter  of  subsisting  legislative 
enactment. 

The  question  which  most  naturally  presents  itself  to  the  mind 
of  the  practising  lawyer  is,  whether  something  cannot  be  done  to 
consolidate  the  statute  law  in  its  more  practical  branches  ?  While 
amateur  codifiers  are  employed,  at  the  cost  of  a  thousand  or  two 
per  annum,  in  finiming  registers  that  are  never  consulted,  as  a  pre- 
paratory training  for  the  preparation  of  a  code  which  Parliament 
will  never  pass,  it  does  not  seem  unreasonable  to  call  upon  the  go- 
vernmental departments  to  do  their  part  to  assist  the  practitioner  in 
the  study  of  those  eiiactments  which  he  requires  to  collate  and  com-* 
pare  in  the  ordinary  practice  of  his  profession  ;  but  which,  unfortu^^ 
nately  for  him,  are  scattered  through  a  variety  of  statutes  of  different 
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years — original,  amendiog,  repealing,  and  re-enacting,  in  every  form 
of  combination  which  hazard  or  caprice  could  have  dictated. 

We  believe  it  is  possible,  by  means  of  careful  digests  of  particular 
branches  of  the  statute  law,  periodically  revised,  to  put  the  public  in 
possession  of  the  actual  enactments  of  the  law  which  they  are  bound  to 
obey,  and  also  to  lighten  the  labours  of  the  professional  jurist,  ^e 
believe  also  that  the  periodical  publication  of  an  expurgated  and  in- 
dexed edition  of  the  statute-book  by  parliamentary  authority  would  be 
a  boon  to  the  public,  and  a  great  advantage  to  the  lawyers,  who  are 
often  compelled  to  lose  much  time  in  searching  the  volumes  of  the 
existing  editions  for  statutes,  the  exact  reference  to  which  is  not 
known.  But  we  utterly  disbelieve  in  the  practicability  of  any  ex- 
haustive or  complete  system  of  codification ;  and  we  are  unable  to 
discover  the  advantages  attending  such  a  codification,  supposing  that 
it  could  be  carried  into  efiect. 

In  a  complete  and  systematic  consolidation  of  the  statute-book,  it 
is  implied  that  repealed  clauses  and  parts  of  statutes,  as  well  as 
statutes  entirely  repealed,  should  be  expunged.  Under  such  a 
system  of  revision,  the  retention  of  the  chronological  arrangement 
becomes  impracticable;  as  it  would  be  neither  useful,  safe,  nor 
consistent  with  the  dignity  of  an  official  edition  to  have  isolated 
clauses  of  unrepealed  Acts  standing  interspersed  among  other  en- 
actments to  which  they  had  no  relation.  Accordingly,  all  the 
schemes  of  codification  that  have  been  proposed  start  with  the 
assumption  that  the  existing  statute-book  is  to  be  entirely  abro^ 
gated,  and  its  subsisting  provisions  re-enacted,  after  being  classified 
according  to  the  subject-matter  and  digested.  This  would  be  a 
work  of  enormous  labour ;  and,  after  all,  mistakes  would  be  made 
which  might  seriously  afiect  property. 

But  suppose  the  work  to  be  efficiently  performed ;  and  that,  in 
lieu  of  the  statutes  at  large  in  fifty  volumes,  we  obtain  the  British 
Pandects  in  three.  What  is  to  be  done  with  the  old  editions  1  Make 
a  bonfire  of  them,  suggests  the  unreflecting  reader.  Keep  them  on 
the  shelves,  say  we,  and  consult  them  oftener  than  before.  In  the 
first  place,  all  statutes  regulating  the  titles  to  heritable  or  moveable 
property  must  continue  to  possess  a  latent  vitality,  with  regard  to 
transactions  efiected  during  their  subsistence ;  for,  obviously,  the 
validity  of  a  title,  or  a  question  as  to  priority  of  possession,  or  of  dili- 
gence, would  fall  to  be  determined  with  reference  to  the  state  of  the 
law  as  at  the  time  of  the  transaction.    Again,  all  the  existing  de- 
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cisions  npon  the  statute  law  bear  reference,  of  coarse,  to  the  statute- 
book  in  its  present  form*  A  reference  to  the  original  edition 
would  therefore  be  essential,  if  only  for  the  purpose  of  comparing 
the  language  of  the  original  statute  with  that  of  the  provision  of 
the  code,  for  the  illustration  of  which  the  decision  was  to  be  cited. 
But,  further,  experience  has  shown  that  the  consolidation  of  any 
important  branch  of  the  law  is  attended  with  the  result  of  raising  a 
number  of  points  for  decision,  upon  the  construction  of  the  consoli* 
dation  statute*  The  same  result  would  ensue,  but  to  a  much  greater 
extent,  from  the  introduction  of  a  comprehensiye  code.  On  every 
question  open  to  controversy,  the  authority  of  the  ancient  statute- 
book  would  be  appealed  to;  and  however  careftilly  the  original 
words  were  conserved,  there  would  be  something  in  the  combination 
and  arrangement  of  the  clauses,  or  in  the  verbal  alterations  rendered 
necessary  by  a  transposition  of  clauses,  which  would  leave  room  for 
dubiety.  For  these  reasons,  we  think  that  the  codification  of  the 
statute  law  would  not  immediately,  or  for  a  considerable  time,  have 
the  efiect  of  obviating  the  necessity  for  a  resort  to  the  statutes  at 
large ;  while  the  step  would  certainly  be  prolific  in  litigation,  and  in 
the  uncertainty  which  is  the  parent  of  litigation. 

Long  before  custom  had  settled  the  interpretation  of  the  new  code, 
and  the  statute-book  had  fidlen  into  disuse,  new  enactments  would 
have  accumulated  to  an  extent  probably  exceeding  the  bulk  of  the 
code  itself,  and  a  new  process  of  codification  would  have  to  be  gone 
through.  That  this  result  is  certain,  will  appear,  when  it  is  con- 
sidered that  the  octavo  edition  of  the  statutes,  commencing  in  1831, 
is  already  more  voluminous  than  the  condensed  edition  of  all  the 
statutes  prior  to  that  date.  A  new  expurgated  edition  would,  in  aU 
probability,  bring  the  results  of  the  last  thirty  years'  legislation  into 
the  compass  of  three  or  four  volumes ;  and  this  is  what  is  chiefly  to 
be  desired  at  present.  The  editors  of  the  quarto  editions  have  purged 
the  older  volumes  of  the  greater  part  of  their  lumber ;  and  for  the 
rest,  it  is  to  the  modem  volumes  that  the  practical  lawyer  has  most 
frequent  occasion  to  resort.  There  lie  the  snares  and  pitfidls  which 
he  must  contrive  to  avoid ;  there,  among  the  chaos  of  amending  and 
repealing  statutes,  where  he  may  suppose  the  ideal  of  the  glorioua 
uncertainty  of  the  law  to  have  its  most  appropriate  resting-place. 

Codification,  in  short,  is  a  dream ;  a  fair  and  plausible  illusion ; 
adapted,  perhaps,  to  grace  the  page  of  a  doctriiudre  exponent  of 
jurisprudence,  but  quite  unsuited  to  the  constitution  of  a  progressive 
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nation.  Codification  is  but  another  name  for  finality :  British  law, 
happily  for  the  people,  is  identified  with  progress.  A  code,  to  iiilfil 
the  conditions  of  its  existence,  most  be  permanent*  Once  admit  the 
element  of  change,  and  the  unity,  the  completeness,  the  certuBtj, 
which  are  at  once  the  prime  advantages  and  the  essential  character^ 
istics  of  a  code,  disappear.  But  if  such  changes  are  to  follow  with 
the  rapidity  that  has  characterized  our  recent  advances  in  jurispror 
dence  and  commercial  polity,  not  only  is  the  utili^  of  the  code 
destroyed,  but  its  very  substance  becomes  in  a  few  years  so  com- 
pletely disintegrated,  that  a  new  process  of  codification  is  rendered 
necessary,  with  all  the  attendant  inconveniences  which  we  have  en- 
deavoured to  exhibit. 

All  the  attainable  advantages  of  codification  might,  we  are  per- 
suaded, be  procured  by  means  of  a  periodical  expurgation  of  the 
statute-book,  in  conjunction  with  departmental  consolidation.  Oar 
proposition  may  be  most  conveniently  illustrated  by  pointing  out 
what  remains  to  be  done  in  this  sense,  with  the  legislation  of  oar 
own  times  afiecting  Scotland.  But  before  entering  upon  the  prac- 
tical suggestions  which  we  have  in  view,  and  which  may  be  explained 
very  briefly,  let  us  glance  at  what  has  been  already  done  or  attempted 
under  the  auspices  of  the  Statute  Law  Commission,  and  by  those 
who  have  been  charged  with  the  performance  of  the  duties  ot  that 
body  since  the  expiration  of  its  powers.  The  whole  of  the  elaborate 
and  expensive  mechanism  put  in  operation  by  that  body,  as  prepara- 
tory to  a  general  codification,  we  regard  as  so  much  money  and 
labour  thrown  away ;  but  incidentally,  some  good  work  has  been 
done  in  the  nature  of  partial  consolidation  and  excision. 

The  most  important  work  undertaken  by  the  Statute  Law  Com- 
mission was  unquestionably  the  preparation  of  the  Register  of  the 
Statutes.  This  Register  has  been  carried  back  to  the  union  of  Great 
Britain  with  Ireland,  at  the  commencement  of  the  present  centoiy- 
Four  barristers  were  employed  in  its  preparation — ^for  we  do  not 
know  what  length  of  time — at  the  cost  of  L.500  per  annun  each; 
and  if*  their  whole  time  was  conscientiously  devoted  to  the  irksome 
and  unprofitable  task,  they  were  certainly  not  overpaid.  It  is  trae, 
the  labour  was  clerk-work  of  the  most  mechanical  description ;  bat  if 
the  work  was  to  be  done,  we  suppose  it  was  necessary  that  it  shoald 
be  put  into  the  hands  of  professional  gentlemen  acting  under  a  sense 
of  professional  responsibility.  The  only  fault  we  have  to  find 
with  the  Register  is,  that  it  is  useless — ^as  the  reader  will  perceive 
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when  we  have  stated  the  nature  of  the  information  which  it  con- 
veys. 

The  references  to  the  statutes  are  arranged  in  chronological  order 
on  the  left-hand  margin  of  the  leaves  of  two  folio  volumes,  of  which 
the  Register  consists.  The  information  which  the  Register  professes 
to  give  is  set  out  in  a  tabular  form,  occupying  nine  colunms.  The 
first  column  shows  the  chapter ;  the  second,  the  subject-matter ;  the 
third,  the  class ;  the  fourth,  the  section  affecting  or  referring  to  the 
Acts  noted  in  the  next  column ;  the  fifth,  prior  Acts  affected  or  re- 
ferred to  by  the  registered  Act ;  the  sixth,  subsequent  Acts,  by  which 
the  registered  Act  is  affected  or  referred  to ;  and  the  blank  spaces, 
when  filled,  show — ^the  seventh,  where  the  registered  Act  is  expired 
or  spent ;  the  eighth,  duration  of  the  registered  Act,  where  temporary 
and  unexpired ;  the  ninth,  remarks.  The  third  column,  which  dis^ 
tinguishes  the  class  of  the  registered  Act,  refers  to  one  of  thirteen 
classes  into  which  the  Acts  are  separated  for  the  purpose  of  the  Be» 
gister.  The  classes  are — 1.  Armed  forces ;  2.  Revenue;  3.  Finance ; 
4.  United  Eongdom ;  5.  Great  Britain ;  6.  England  and  Ireland ; 
7.  England ;  8.  Scotland ;  9.  Ireland ;  10.  Local  and  Special  Acts, 
subdivided  into,  a,  Crown  Lands ;  6,  c,  c^  parts  of,  or  institutions,  or 
bodies  in  England,  Scotland,  and  Ireland,  respectively ;  e.  miscel- 
laneous, not  falling  under  the  other  subdivisions ;  11.  Colonies ;  12. 
East  Indies ;  and  13.  Suppression  of  the  Slave  Trade  I 

At  a  glance,  it  is  apparent  that  the  only  columns  which  can  be 
serviceable  to  the  consolidator  are  those  which  specify  the  prior  Acts 
which  the  statute  in  hand  purports  to  repeal  or  modify ;  and  the 
subsequent  Acts  by  which  it  is  in  its  turn  repealed  or  modified. 
The  rest  is  ^  leather  and  prunella.'  Nay  more,  of  the  two  columns 
which  we  have  by  courtesy  termed  nseftil,  one  is  unnecessary ;  for 
on  turning  to  the  statute  itself,  as  printed  by  the  Queen's  printers, 
in  the  margin,  opposite  to  the  preamble,  will  be  found  a  list  of  the 
previous  statutes  affected  or  repealed.  All  that  was  requisite  to  in- 
sure a  correct  list  of  subsequent  repealing  or  modifying  statutes  was 
to  employ  a  clerk  to  go  over  the  marginal  notes  at  the  commence- 
ment of  each  statute  seriaUmy  and  make  the  requisite  cross  entries 
in.  the  margin  of  each  of  the  statutes  there  referred  to.  Such  cross 
references  will  be  found  in  the  best  editions  of  the  statutes  at  large, 
for  the  period  embraced  in  those  editions.  In  any  new  edition  of 
the  statute-book  it  would  be  necessaiy,  of  coiurse,  to  bring  down  the 
references  to  the  present  time.    Such  references,  when  given  in  the 
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jnarpn  of  the  statute  itsd^  aie  exiieiiielj  uaefiil  for  pmpoBes  of  re- 
ference ;  bat  their  utility  is  much  impaired  when  they  ha^e  to  be 
sought  for  in  a  sqwrate  roister. 

To  the  oonaolidator,  the  information  ^ven  by  the  Register  is  so 
miserably  inadequate,  that  he  can  make  no  nse  of  it  whatever.  We 
speak  from  experience.  When  engaged  in  preparing  an  edition  of 
the  statutes  relating  to  Court  of  Sessicm  Procedure  last  year,  the 
writer  of  this  article  procured  a  copy  of  the  'Register^  thinking  that 
it  might  at  least  be  serviceable  to  the  extent  of  enabling  him  to  pre-^ 
pare  a  complete  list  of  all  the  statutes  bearing  on  the  subject.  On 
applying  a  simple  test,  the  Begister  was  found  to  be  inadequate ; 
and,  lilra  a  hack  that  has  broken  down  at  the  first  feioe,  it  was 
forthwith  discarded.  It  is  superfluous  to  add,  that  in  the  practical 
work  of  consolidation,  which  consists  in  comparing  section  with  se^ 
tiorif  and  not  merely  statute  with  statute^  the  Blister  is  not  cal- 
culated tQ  be  of  any  assistance.  It  does  not  profess  to  deal  with  the 
separate  parts  of  statutes.  This  simple  consideration,  had  it  pre- 
sented  itself  to  the  minds  of  the  Statute  Law  Commisdoners,  ought 
to  have  been  sufficient  to  estabhsh  the  absolute  inutility  of  their  ex-« 
pensive  hobby. 

The  next  achievement  of  the  Commission  is  the  statute  24  & 
25  Vict,  cap.  100,  the  Statute  Law  Revision  Act.  This  Act  recites^ 
that  with  a  view  to  the  revision  of  the  statute  law,  and  particu- 
larly to  the  preparation  of  an  edition  of  the  statutes  comprising  only 
enactments  which  are  in  force,  it  is  expedient  that  divers  Acts  and 
parts  of  Acts  which  have  ceased  to  be  in  force  otherwise  than  by 
express  and  specific  repeal,  should  now  be  repealed.  Then  follows 
the  repealing  clause ;  and  a  schedule  of  82  pages,  consisting  of  a 
list  of  statutes  thereby  repealed,  commencing  with  11  Geo.  HI., 
cap.  32,  and  ending  with  16  &  17  Vict.,  cap.  125*  The  great 
proportion  of  the  statutes  embraced  in  this  list  are  such  as,  firom 
their  titles,  were  obviously  of  a  temporary  nature.  The  list  does 
not  include  the  annual  Mutiny  and  Appropriation  Acts ;  and  we 
are  curious  to  know  upon  what  principle  these  important  and  neces- 
sary Acts  have  been  omitted  from  the  list  of  statutes  requiring  to  be 
formally  repealed,  seeing  that  they  answer  the  description  of  Acts 
which  have  ceased  to  be  in  force  otherwise  than  by  express  and 
specific  repeal.  Be  that  as  it  may,  the  Statute  Law  Bevision  Act 
is  obviously  of  no  use  whatever,  except  as  a  means  of  giving  the 
imprimatur  of  the  Legislature  to  the  proposed  expurgated  edition  of 
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the  statates,  which  was  in  mibibua  when  the  bill  in  question  was  in* 
trodnced,  and  of  which  the  public  have  heard  nothing  during  the 
year  and  a  half  that  has  since  intervened. 

In  the  same  session  of  Parliament  the  Criminal  Law  Consolida- 
tion bills  received  the  royal  assent.  These  bills  were  understood  to 
have  been  prepared  and  revised  with  great  care ;  and  we  have  heard 
of  no  complaints  as  to  their  working.  One  hundred  and  five  sta- 
tutes having  been  previously  swept  away  by  the  Criminal  Statutes 
Bepeal  Act,  their  substance  has  been  embodied  in  five  statutes, 
dealing  respectively  with  larceny,  injury  to  property,  forgery,  coin- 
ing, and  ofiences  against  the  person.  As  a  useful  measure  of  prac- 
tical consolidation,  the  preparation  of  these  Acts  is  deserving  of  high 
praise ;  though,  after  all,  120  pages  of  legislation  is  but  a  poor 
return  for  the  time,  money,  and  anxiety  that  have  been  expended 
by  successive  Governments  and  Boards  upon  the  question  of  statute 
law  consolidation. 

For  the  future,  we  trust  that  the  two  matters  of  expurgation  and 
consolidation  will  be  kept  distinct,  and  that  they  will  be  prosecuted 
in  the  systematic  and  orderly  way  that  befits  the  importance  of  the 
subject.  As  to  the  first,  it  is  very  desirable  that  at  regular  inter- 
vals, say  every  15  or  20  years,  the  Queen's  printers  should  be 
instructed  to  publish  a  new  and  portable  edition  of  the  statutes  at 
large,  in  which  those  statutes  that  have  been  repealed,  or  that  have 
expired,  should  be  represented  by  their  titles  only,  with  a  refei'ence 
in  the  margin  to  the  repealing  statute,  or  to  the  date  at  which  the 
statute  ceased  to  be  in  operation.  Those  statutes  which  are  either 
wholly  or  partially  in  operation  should  be  printed  in  extenso,  with 
marginal  references  to  other  statutes,  prior  and  subsequent,  which 
fall  to  be  construed  along  with  the  Act  in  question.  The  editor 
should,  of  course,  be  a  lawyer  of  experience,  responsible  to  Goveni- 
xnent  for  the  accurate  performance  of  the  important  duty  entrusted 
to  his  care.  Copies  should  be  sold  at  the  cost  of  the  paper  on  which 
they  are  printed,  so  as  to  put  the  statutes  as  far  as  possible  within 
the  reach  of  every  subject  desirous  of  making  himself  acquainted 
with  the  laws  which  he  is  bound  to  obey. 

Independently  of  this  periodical  revision,  it  should  be  the  duty  of 
every  department  of  Government,  as  occasion  ofiers,  to  collect  the 
stray  leaves  of  legislation  upon  subjects  connected  with  the  depart- 
ment, and  to  incorporate  the  whole  into  a  weU-digested  Consolida- 
tion Act    Special  attention  ought,  of  course,  to  be  given  to  this 
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daty  in  the  years  immediatelj  preceding  the  publication  of  a  new 
official  edition  of  the  statutes,  in  order  that  the  public  may  reap  the 
fall  benefit  of  the  simplification  of  the  law,  and  that  the  edition  may 
be  cleared  as  far  as  'possible  fix)m  the  incumbrance  of  obsolete 
enactments.  These  simple  requisites  seem  to  comprehend  all  that  is 
practicable^  and  all  that  the  practitioner  need  desire  in  the  shape  of 
codification. 

We  regret  to  observe  that,  as  regards  that  portion  of  the  statute 
law  which  is  specially  applicable  to  Scotland,  no  progress  has  been 
made  with  the  work  of  consolidation.  Through  neglect  of  this  neces- 
sary and  merely  mechanical  task,  the  public  have  been  unable  to 
reap  the  full  benefit  of  the  numerous  and  valuable  legislative  reforms 
that  have  been  introduced  within  the  last  fifleen  years ;  while  to  the 
profession  the  risk  of  error,  firom  the  necessity  of  consulting  a  variety 
of  statutes  on  every  point  of  practice,  has  been  very  great.    In  the 
last  year  of  the  sitting  of  the  Statute  Law  Commission,  the  subject 
of  Scotch  legislation  was  considered ;  and  it  is  recorded  in  the 
minutes  of  that  body,  that  the  Lord  Advocate  had  arranged  to  put 
this  part  of  the  work  into  competent  hands.  We  are  not  aware  that 
anything  has  yet  been  done  in  fulfilment  of  the  pledge  given  to  the 
public  on  that  occasion.     Yet  in  many  of  the  most  important 
departments  of  our  law  the  statute-book  is  chaos.    The  criminal 
statute  law  is  virtually  a  sealed  book  to  the  profession.    A  private 
print  of  the  collected  criminal  statutes  is  in  the  hands  of  the  Crown 
Office,  and  copies  are  furnished  to  the  public  prosecutors ;  but  the 
means  of  access  to  this  information  are  wanting  to  those  entrusted 
with  the  defence  of  criminal  cases.   A  digest  of  these  statutes  would 
undoubtedly  be  a  work  of  much  labour,  but  there  could  be  no  diffi- 
culty in  finding  hands  competent  to  perform  the  task ;  and  the  cost 
would  be  but  a  feather's  weight  in  the  expenditure  for  the  admini-- 
stration  of  criminal  justice.    The  consolidation  of  the  criminal  sta> 
tutes  would  be  highly  appreciated  by  men  of  all  classes  and  parties* 
Its  accomplishment  would  be  a  source  of  just  pride  and  satisfiicijoi^ 
to  the  legislator  by  whom  it  was  undertaken  in  afler  years,  when 
political  contests  and  party  triumphs  had  lost  their  interest. 

Another  example  presents  itself  in  the  statutes  regulating  civil 
procedure.  Of  these,  no  less  than  one  hundred  bearing  upon  the 
practice  of  the  Superior  Courts  have  been  collected  in  a  recent 
edition ;  and  there  are,  besides,  a  vast  number  connected  with 
administration  of  justice  in  the  Sherifi^,  Justice  of  Peace^  and 
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inferior  Coarts.  Besides  the  two  great  mines,  or  rather  rabbish 
heapSi  of  unconsolidated  material  which  we  have  mentioned,  there 
are  other  departments  of  legislation,  lying  within  a  narrower  com- 
pass, which  might  be  greatly  simplified  and  improved  by  the  labotuv 
of  a  skilful  consolidator.  The  conveyancing  and  entail  statutes 
include  something  like  twenty  separate  acts  of  legislation.  A  clerk 
cannot  draw  the  simplest  conveyance,  unless  he  trusts  to  memory, 
without  consulting  the  schedules  of  three  or  four  different  statutes ; 
and  in  the  completion  of  a  title,  every  one  of  the  conveyancing  Acts 
may  happen  to  be  consulted. 

We  shall  mention  one  other  subject  only,  though  it  would  not  be 
difficalt  to  point  to  other  branches  equally  in  need  of  revision.  The 
registration  of  voters  depends  upon  the  construction  of  four  different 
Acts  of  Parliament,  each  designed  to  introduce  a  new  system, 
superseding,  though  not  expressly  repealing,  much  of  what  was 
contained  in  previous  enactments.  There  are  the  Beform  Act,  the 
Lands  Valuation  Act  with  its  amendments,  the  Burgh  Eegistration 
Act,  and  the  County  Begistration  AeU  The  machinery  of  the  last 
two  is  not  uniform.  For  example,  the  Burgh  Eegistration  Act 
continues  the  old  form  of  appeal  from  one  Sheriff's  judicature  to  a 
court  of  three ;  while,  by  the  County  Act,  power  is  given  to  appeal 
to  the  Senior  Lord  Ordinary  sitting  along  with  the  Lord  Ordinary 
in  Exchequer.  At  the  present  moment  Lord  Ardmillan,  the  Senior 
Lord  Ordinary,  is  also  the  Lord  Ordinary  in  Exchequer ;  and  it  is 
doubtful  whether  the  right  of  appeal  exists  at  all.  That,  it  may  be 
said,  is  accidental;  but  it  ought  to  have  been  foreseen,  and  the 
neglect  to  provide  for  so  obvious  a  contingency  is  a  proof  of  negli- 
gence in  the  preparation  of  this  statute.  But,  however  that  may 
be,  the  whole  law  of  registration  needs  revision ;  nor  can  we  con* 
ceive  of  any  objection  to  the  consolidation  of  the  mass  of  conflicting 
enactments,  unless  it  be  that  their  retention  in  their  present  form 
may  give  additional  scope  for  the  exercise  of  that  right  of  appeal 
which  is  so  ingeniously  made  dependent  on  the  accidental  separa* 
tion  of  these  two  degrees  of  judicial  rank,  which  are  at  present  com- 
bined in  the  person  of  Lord  Ardmillan. 
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Thb  public  attention  has  been  recently  directed  to  a  decision  of  the 
High  Court  of  Justiciary,  whereby  it  has  been  found  that  a  party 
convicted  may  not  only  complain  that  a  criminal  conviction  is  too 
severe  and  beyond  the  powers  of  the  magistrate,  but  that  he  has  equal 
right  to  complain  that  a  conviction  is  too  lenient,  and  urithin  the 
powers  of  the  convicting  magistrate.  In  either  case,  it  is  now  held 
to  be  Scotch  law  that  the  convicted  can  complain ;  and  that  the  con- 
viction, in  the  one  case  because  it  is  beyond  the  power  of  the  magis* 
trate,  and  in  the  other  case  because  it  is  less  than  his  power,  must 
be  quashed,  and  the  convicted  person  set  free  Gcom  all  punishment 
whatever.  Nay,  it  may  follow  that  he  should  have  damages,  be- 
cause of  an  illegal  conviction.  The  case  is  shortly  reported  in  the 
last  number  of  the  Joumaly  p.  440,  30th  June,  Ferguson  v.  Thorn ; 
also  34  Jurist,  587. 

The  uninitiated  public  are  apt  to  startle  at  the  notion  of  a  culprit 
successfully  complaining  that  he  has  not  had  the  full  complement  of 
punishment,  and  because  he  has  not  got  that,  escaping  with  none 
at  all.  It  is  quite  open  to  understanding  that,  on  the  one  hand,  where 
an  offender  has  received  sentence  to  an  extent  greater  than  the  law 
sanctioned,  he  has  title  and  interest  to  complain ;  and  on  the  other 
hand,  where  the  magistrate  had  imposed  less  than  the  aQotted 
amount,  the  prosecutors  could  appeal  for  an  ampler  measure  of  justice. 
But  this  is  the  first  case  on  record  where  the  offender  made  it  his 
complaint  that  his  punishment  was  not  adequate,  according  to  the 
legal  standard. 

If  the  principle  be  sound,  it  can  be  best  tested  by  being  pushed 
to  extremes.  If  a  sentence  of  imprisonment  which  omitted  hanl 
labour  is  no  sentence  at  all,  then  the  same  must  be  held  with  regard 
to  sentences  of  imprisonment  or  pecuniary  penalty.  The  culprit 
who,  by  error  or  leniency,  has  been  sentenced  to  six  months^  inn 
prisonment,  where  the  statute  law  had  written  down  twelve  months, 
is  entitled  to  complain  and  to  be  set  at  liberty,  not  because  he  is 
innocent,  but  because  lie  was  not  adequately  sentenced  for  his  guilt 
The  person  who  is  fined  L.IO  instead  of  L.lOO,  on  the  like  showing 
is  fi:ee  fix>m  all  penalty.  In  like  manner,  where  the  statute  provides 
for  transportation  or  penal  servitude,  but  simple  imprisoiunent  has 
been  awarded,  the  culprit  can  complain  of  such  illegal  leniency,  and 
be  set  firee  from  prison.    Nay,  further,  where  the  statute  cons^ 


HARD  LABOUR  NO  FUKISHMENT.  459 

to  the  gibbet,  but  the  judge  has  sent  the  offender  to  the  gaol,  the 
fortunate  culprit  can  complain  he  was  not  hanged,  and,  in  a  different 
form  of  suspension  in  the  Court  of  Appeal,  he  may  be  set  free  fiom 
all  punishment*  There  is  an  Irish  case  (eminently  Irish),  where  a 
judge  at  assizes  condemned  a  murderer  to  be  hanged,  but  omitted 
to  order  his  body  to  be  dissected.  On  discovering  the  omission,  the 
unfortunate  (or  rather,  as  the  event  proved,  fortunate)  man  was 
brought  back,  and  the  sentence  amended.  This  was  held  so  glaring 
an  exercise  of  power  after  the  judge  was  functus^  that,  with  advice 
of  the  Crown  authorities,  the  man  received  a  free  pardon.  But  here 
there  was,  and  could  be,  no  appeal ;  and  it  is  thought  that,  had  the 
sentence  as  first  given  been  left  undisturbed,  there  could  have  been 
no  doubt  of  its  validity. 

The  law,  criminal  and  civil,  requires  both  title  and  interest  in  a 
litigant.  No  one  can  prosecute  in  either  Court  but  the  very  person 
injured,  and  who  is  to  be  benefited  by  the  redress  sought.  So  no 
one  can  appeal  from  a  sentence,  civil  or  criminal,  who  cannot  show 
an  interest  to  set  it  aside.  In  the  case  under  observation,  the 
prosecutor  might  have  bad  a  title  and  interest  to  complain  of  the 
conviction,  because  the  fiiU  measure  of  justice  had  not  been  meted 
to  him ;  but  it  is  somewhat  difficult  to  discover  the  title  and  inte* 
rest  of  the  party  on  whom  the  sword  of  justice  had  fallen  too 
softly,  to  complain  on  that  score,  and  call  it  injustice. 

In  the  former  case,  where  the  prosecutor  is  the  complainer  that 
the  magistrate  had  convicted  within  the  margin  of  his  power,  the 
Court  of  Appeal  might  correct,  and  have  corrected  the  defective 
award  and  filled  in  the  full  complement  of  punishment. 

There  is  a  case  in  point,  and  which  elucidates  the  principle.  The 
justices  of  Banff,  under  the  Act  13  Geo.  III.,  c.  54,  convicted  a 
person  for  having  in  his  possession  forty-four  birds  in  close  time.  The 
statutory  penalty  for  each  bird  is  L.5,  with  a  relative  imprisonment 
of  two  months  for  each  bird,  and  equivalent  penalty;  the  gross  amount, 
therefore,  was  L.220,  and  the  full  amount  of  imprisonment  seven 
years  five  months.  The  justices,  misled  by  a  prior  decision  under  a 
similar  statute  for  the  protection  of  trees,  modified  the  penalty  to 
58.  and  three  days'  imprisonment  for  each  bird,  or  L.ll  in  all  of 
penal^,  and  132  days  of  imprisonment.  The  prosecutor  appealed 
to  the  Justiciary,  and  succeeded  in  obtaining  a  judgment  that  the 
justices  had  no  power  of  modification.  It  did  not  enter  into  the 
mind  of  the  Court  or  the  bar,  that  the  conviction  being  not  conform 
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to  the  statate,  wt^ajunditus  void;  though  the  judgment  of  the  Court 
proceeds  on  the  ground  that '  the  punishment  is  not  imposed  after 
conviction,  in  terms  of  the  statute.*  The  Coui*t  got  quit  of  the  diffi- 
culty of  imposing  a  punishment  to  an  extent  reserved  for  the  very 
highest  grades  of  crime,  hj  requesting  the  counsel  for  the  prosecu- 
tion to  restrict  the  complaint.  This  was  very  courteously  done,  and 
a  conviction  very  leniently  sought  only  for  four  birds,  or  Lf.20  of 
penalty,  and  eight  months  of  imprisonment  The  Court  on  this 
remitted  to  the  justices  to  amend  their  conviction  accordingly.  It 
seems  to  follow  that  in  the  case  of  Ferguson  the  form  of  procedure 
was  not  to  quash  the  conviction,  which  was  admittedly  within  the 
power  of  the  justices,  but  to  have  remitted  to  the  justices  to  gratify 
the  convicted  party  by  adding  hard  labour  to  his  sentence. 

The  case  above  referred  to  is  that  of  WhcUnum  v.  Ogilvie^  3  Jane 
1854,  1  Irvine  483. 

Suppose  that  the  respondent  in  the  case  of  Whatman  had  become 
complainer,  and  pled  that  the  statute  having  imposed  certain  fixed 
penalties,  which  amounted  in  all  to  L.220  of  money,  and  to  upwards 
of  seven  years  of  imprisonment,  but  which  the  justices  had  illegally 
modified,  ^  contrary  to  the  statute/  to  his  prejudice.  Then,  aocording 
to  the  principle  recognised  in  the  recent  case  of  Ferguson  t.  Thomj 
the  complainer  would  be  entitled  to  have  had  the  sentence  quashed, 
and  be  liberated  fi*om  penalty.  It  was  unfortunate  for  the  poor 
poacher  that  the  happy  idea  had  not  been  suggested  of  tlius  obtaining 
relief  from  all  punishment  whatever. 

It  may  be  said  that  the  cases  difier,  in  that  the  one  was  a  sentence 
for  a  pecuniary  penalty,  with  imprisonment  to  enforce  payment, 
whilst  in  the  other  case  it  is  hard  labour  as  a  distinct  punishment 
separate  from  imprisonment.  It  may  be  argued  that  in  the  first 
case  the  difference  was  only  in  amount  of  penalty  or  extent  of  im- 
prisonment, whereas  in  the  other  case  the  matter  of  difference  was 
in  the  kind  of  punishment — ^imprisonment  with,  and  imprisonment 
without,  hard  labour.  This  argument  is  much  too  subtle  for  ordinary 
minds.  The  labour  is  much  more  an  integral  part  of  the  imprison- 
ment, than  the  imprisonment  is  of  the  pecuniacy  penalty.  The  im* 
prisonment  might  be  suffered  without  the  labour,  but  the  labour 
could  not  be  endured  without  the  imprisonment.  The  imprison- 
ment was  imperative,  and  could  not  be  avoided,  as  the  statute  gives 
no  option  of  fine,  whereby  the  prison  may  be  escaped.  But  in  the 
other  case,  if  the  penalty  was  paid,  there  would  have  been  no  im- 
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prisonment.  Therefore  the  two  branches  of  the  sentences  are  clearly 
separable.  The  lower  the  penalty,  the  greater  probability  of  pay- 
ment, and  therefore  of  the  contingent  imprisonment  being  avoided. 
The  mistake  in  the  case  of  Whatman  was  therefore  much  more 
radical  than  in  that  of  Ferguson. 

In  numerous  cases  where  justices  have  added  somewhat  incom* 
petent  to  a  sentence  otherwise  right,  the  Court  of  review  have  felt 
no  difficulty  in  separating  the  vicious  from  the  legal  portion,  and  up- 
holding the  latter.  Thus  in  the  case  next  reported  in  our  Journal^ 
and  decided  the  same  day  as  that  of  Ferguson,  the  justices  in 
Quarter  Sessions  affirmed  a  conviction  under  the  Day  Trespass  Act, 
adding  the  expense  of  the  unsuccessful  appeal  with  corresponding  im- 
prisonment. But  the  Court  of  Justiciary,  whilst  they  quashed  this 
last^  confirmed  the  first  part  of  the  conviction  and  punishment.-— 
{Sneddon  v.  Spence,  30  June,  34  Jurist,  588).  Many  other  cases 
may  be  cited  where  the  Court  of  Appeal  have  separated  parts  of 
sentences.  If,  in  the  case  of  Ferguson,  the  justices  had  added  hard 
labour  when  the  statute  did  not  apthorize  such,  the  Court  would, 
without  hesitation,  have  upheld  the  imprisonment  and  cancelled  the 
addition  of  hard  labour.  The  converse  seems  equally  sound ;  and 
the  Court,  as  in  Whatmaria  case,  might  in  Ferguson's  appeal  have 
upheld  the  imprisonment,  and  remitted  to  the  justices  to  add  the 
hard  labour. 

The  most  curious  part  of  the  reasoning  on  which  the  judgment  in 
Ferguson  v.  7%om  is  based,  is  discovering  in  the  convicted  party  an 
interest  to  complain  by  assuming  that  the  Legislature  had  in  view 
the  ofiender^s  good,  and  that  hard  labour  was  added  to  imprison- 
ment for  his  special  benefit ;  in  short,  that  so  far  the  sentence  was  a 
positive  reward,  and  that,  deprived  of  this,  the  sweet  of  the  cup,  he 
iv'as  entitled  to  eschew  the  bitter  portion  of  the  .draught. 

This  reasoning  goes  very  deep  into  the  whole  philosophy  of  punish- 
ment, and  is  deserving  of  mature  consideration. 

It  is  not  easy  to  perceive  where  the  line  is  to  be  drawn  between 
punishment  as  corrective,  and  monitory.  The  style  of  the  indict- 
ment is  sound : — ^  You,  A.  B.,  alias  C.  D.,  alias  E.  F.,  ought  to  be 
punished^  that  YOU  and  all  others  may  be  deterred  firom  committing 
the  like  crimes  in  all  time  coming.'  This  reasoning  is  by  no  means 
to  be  confined  to  hard  labour :  fine  and  imprisonment  are  equally 
corrective,  and  therefore  intended  as  much  for  the  benefit  of  the 
cTilprit  as  for  society*    It  follows,  therefore,  that  a  subtraction  of  the 
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fall  amount  of  punishment  in  any  form  is  just  so  much  of  the  bene- 
ficial training  of  the  offender  withdrawn,  of  which  cruel  deprivation 
he  has  reason  to  complain.  But  unfortunately  he  does  not  get  hU 
pretended  wrong  remedied,  but  the  whole  amount  of  moral  disci- 
pline is  withdrawn,  and  he  set  free  untrained  and  undisciplined  to 
commit  the  offence  anew. 

The  same  argument  for  the  convicted  party  under  the  Trespass 
Act  was  open  to  the  poacher.  He  too  could  say  that  he  had  been 
led  into  a  life  of  criminal  ways,  and  could  not  restrain  himsdf  or 
support  himself  by  industry;  and  therefore  to  be  detained  for  a  short 
period  would  do  him  no  possible  good,  but  to  be  kept  at  the  public 
expense  for  seven  years  a  pensioner  of  the  state  was  indeed  of  the 
greatest  consequence  to  his  present  and  future  weal ;  and  that  he 
therefore  insisted  on  having  the  utmost  pound*weight  of  the  cove- 
nanted punishment,  or  none  at  all.  He  could  enlarge  on  the  great 
evils  of  short  imprisonments,  and  the  great  benefit  of  lengthy  deten- 
tions ;  and  he  could  quote  authorities  of  the  highest  order  in  fiivoar 
of  his  position,  including  some  of  the  judges  of  the  land,  both  in 
England  and  Scotland. 

With  regard  to  the  special  statute  under  which,  in  the  recent 
case  of  Ferguson,  the  conviction  was  obtained  and  quashed,  it  must 
be  recollected  that  it  was  intended  as  an  English  statute.  Mr  Tait, 
no  mean  authority,  expressly  stated,  in  his  work  on  the  Duties  of 
Justice  of  Peace,  that  It  did  not  apply  to  Scotland.  The  contraiy 
has,  however,  since  been  held.  But  it  is  at  all  events  a  British  sta- 
tute, so  that  what  is  understood  by  hard  labour  at  the  time  the 
statute  became  law  in  both  divisions  of  the  kingdom,  must  be  kept 
in  view. 

At  the  date  of  the  statute  (1823)  prisons  were  so  nuiny  '  CattUt 
of  Indolence ' — prisoners  herded  in  large  day-rooms  to  play  pitch 
and  toss,  or  other  amusements  equally  congenial  to  their  refined 
tastes.  The  loss  of  liberty  (if  licence  cx>uld  be  so  called)  was  the 
only  kind  of  restraint — hard  labour  was  the  only  real  punishment. 
Therefore  at  that  period  the  reverse  of  the  reasoning  of  the  judges 
in  the  recent  case  was  the  rule.  The  imprisonment  was  rather  of 
the  nature  of  the  reward,  and  the  hard  labour  the  real  punishment 

In  recent  times  all  prisoners  are  tasked  to  work  under  the  prison 
rules,  and  this  forms  an  integral  part  of  all  sentences  of  imprison- 
ment. Every  prisoner  is  tasked  to  ten  hours'  work  every  day  by 
the  prison  rules,  without  any  warrant  to  that  effect  in  the  sent^ice 
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er  conviction.  Hard  labour  is  exceptional,  and  its  application  is  the 
crank  machine.  This  is  hard  with  a  vengeance,  but  not  labour. 
It  is  grinding  the  air.  Those  who  know  its  operation  will  never  for 
a  moment  bring  it  within  the  category  of  useful  work,  beneficial  to 
the  workman.  It  is  reserved  for  ofienders  of  the  lowest  grade,  and 
it  never  could  have  been  contemplated  to  reach  workmen  whose 
offences  may  be  of  the  most  venial  description,  and  generally  are 
rather  of  a  civil  than  a  cnminal  character — such  as  brief  absence 
Irom  service,  or  trivial  misconduct  in  the  performance  of  ordinary 
duty. 

It  seems  to  have  been  supposed  that  the  class  of  persons  who  fall 
within  the  scope  of  the  statute  were  all  of  the  male  sex— ordinary 
workmen — stout,  hale,  and  sturdy,  to  whom  work  would  be  a  boon. 
But  on  looking  at  the  statute-book  it  will  be  found,  after  embracing 
a  lengthy  and  most  ludicrous  enumeration  of  trades,  amongst  which 
is  the  comprehensive  term  of  ^  liandycraftsman^  ii;  finishes  with  the 
all-absorbing  term  '  or  any  other  person*  Accordingly,  under  this 
statute  persons  of  both  sexes  and  of  all  ages  have  been  convicted. 
If  the  addition  of  hard  labour  is  to  be  incorporated  in  every  statu- 
tory sentence,  a  truant  mill  girl  or  operative  artist  may  for  many 
months  be  put  to  the  torture  of  the  crank  machine — to  emerge  from 
prison  with  fingers  incapable  of  performing  the  delicate  operations 
to  which  they  had  been  accustomed. 

There  are  serious  doubts  on  the  policy  of  labour  being  ever  made 
a  ponishment  for  crime.      That  which  is  the  prerogative  and  the 
privilege  of  man  ought  not  to  be  thus  dishonoured,  nor  ought 
the  honest  labourer  ever  to  be  placed  on  the  same  level  as  the 
idle  thief.     So  long  as  the  bodies  of  murderers  were  consigned  to 
the  anatomical  theatre,  as  a  part  of  the  judicial  sentence,  there  was 
a  morbid  feeling  in  the  general  public  as  to  violation  of  sepulchres. 
The  graveyard  was  watched  with  fidelity,  and  often  was  the  scene 
of  deadly  contest,  whilst  medical  students  were  sunk  to  the  class 
of  midnight  marauders.    So  soon  as  this  stigma  was  removed,  there 
was  no  longer  the  outcry  against  the  medical  profession  as  body- 
snatchers,  and  the  table  of  the  anatomical  lecturer  never  wants 
its    necessary  supplies.      Similar  effects  may  be  justly  supposed 
to  follow  firom  maJdng  labour  an  olgect,  not  of  approbation,  but  of 
punishment — the  denizen  of  the  prison  rather  than  the  fisictory. 
When  idleness  was  the  rule  of  the  prison,  hard  labour  was  intro- 
duced in  almost  every  statute.    But  such  was  seldom  ever  enforced. 
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and  no  case  of  appeal  by  a  prisoner,  founded  on  the  onissioD,  is  to 
be  discovered  in  English  reports,  where  objections  the  most  tech* 
nical  are  foand  in  mnldtndes.  Bentham  remained,  even  at  the 
time  he  wrote,  '  Sentences  of  commitment  to  hard  kboar  are  as 
frequent  in  our  penal  code  as  the  execution  of  them  has  been  rare! 
The  policy  of  thns  giving  a  bad  name  to  industry,  the  parent  of 
wealth  and  population,  and  setting  it  up  as  a  scarecrow  to  frighten 
criminals  with,  is  what  I  must  confess  I  cannot  enter  into  the 
spirit  of.    I  can  see  no  use  in  making  it  either  odious  or  infamous.* 
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No.  VIL 

THE  MASTER  OF  STAIR. 

The  lapse  of  nearly  two  centuries,  and  the  general  ignorance  now- 
a-days  of  Scottish  national  history,  have  done  much  to  obliterate 
it ;  but  at  one  time  there  was  no  name  held  in  more  universal  exe- 
cration throughout  Scotland  than  that  of  John  Dalrymple,  second 
Viscount  and  first  Earl  of  Stair.  '  It  is  well  worth  inquiring  how  far 
the  popular  indignation  was  just,  and  to  what  extent  it  was  extra- 
vagant. 

Dalrymple,  who  was  the  eldest  son  of  the  great  James,  Yiacoant 
Stair  (and  as  such,  called  the  Master  of  Stair),  was  bom  in  164S| 
and  came  to  the  bar  in  1672.  He  would  appear  to  have  displayed 
at  a  very  early  period  those  qualities  as  a  lawyer  and  an  orator,  to 
which  he  may  almost  be  said  to  have  had  an  hereditary  claim.  In 
particular,  at  the  famous  trial  of  Argyle  in  1681,  he  took  a  promi- 
nent part  as  one  of  the  advocates  for  the  unfortunate  Earl.  About 
this  time  his  father  became  so  obnoxious  to  the  Duke  of  York  and 
his  party,  that  he  was  obliged  to  escape  into  Holland.  The  Master 
remained  at  home,  but  the  Government  found  means  to  vent  their 
displeasure  against  him,  by  subjecting  him  to  repeated  fines  and 
imprisonments.  On  one  occasion  especially,  in  1684,  he  was,  as 
Forbes  relates  (preface  to  the  Joumd,  p.  xxxvii.),  thrown  into  the 
Tolbooth  of  Edinburgh  without  ^  any  shadow  of  ground'  whatever. 
There  he  remained  for  several  months ;  and  even  when  released 
from  actual  incarceration,  he  was  not  permitted  to  pass  farther  than 
ten  miles  from  Edinburgh,  for  the  space  of  upwards  of  a  year.  To 
all  these  indignities  he  seems  to  have  submitted  with  the  best  grace 
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he  ooaldy  biding  the  time  when  the  tide  of  fortune  wonld  turn  in 
his  favour.    Nor  had  he  very  long  to  wait,  for  in  the  beginning  of 
1687}  when  Sir  George  Mackenzie  was  removed  from  the  office  of 
Lord  Advocate,  Stair  was  appointed  his  successor.    In  1688  he 
succeeded  Sir  James  Forbes  both  as  Lord  Justice-Clerk  and  as  an 
Ordinary  Lord  of  Session.    When  the  Bevolution  took  place,  Dal- 
lymple  had  no  hesitation  as  to  the  side  which  he  should  espouse ; 
and  so  conspicuous  a  part  did  he  take  on  behalf  of  the  new  dynasty, 
that  he  was  appointed  one  of  the  three  commissioners  to  offer  the 
crown  to  William  and  Mary.    James  marked  his  sense  of  his  con- 
duct at  this  juncture,  by  making  him  one  of  the  six  persons  ex- 
cepted from   the  operation   of  his    intended  Act  of  Indemnity 
(Douglas'  Peerage,  ii.  527).   Dalrymple  was  not  reappointed  to  the 
bench  after  tlie  Bevolution ;  but  in  1690  he  again  became  Lord 
Advocate,  and  in  1691  he  was  promoted  to  the  office  of  Secretary 
of  State,  in  connection  with  which  he  is  best  known.    Scotland 
was  at  this  time,  we  need  hardly  say,  in  a  most  unsettled  state.    A 
lai^  portion  of  the  nation, — ^and  that  the  most  prone  to  disturb  the 
public  peace, — was  still  well  disposed  to  the  exiled  family,  and  could 
not  bear  to  see  a  phlegmatic  Dutchman  on  the  throne  so  lately 
occapied  by  a  race  who,  with  all  their  failings  and  vices,  had  sel- 
dom failed  to  command  a  large  share  of  personal  regard.    The 
Stuarts  had  been  kings  throughout  nearly  the  whole  known  history 
of  Scotland :  their  names  were  associated  with  all  its  renown ;  they 
had  shared  the  dangers  of  the  field,  the  pleasures  of  the  chase,  and 
the  gaieties  of  the  court,  with  their  people.   But  now  they  had  been 
supplanted  by  a  foreigner,  who,  if  his  nature  permitted  him  to  love 
anything  at  aU,  would  have  preferred  a  trim  Dutch  garden,  with  its 
gorgeous  tulips  and  straight  canals,  to  all  those  beauties  of  nature 
which  constitute  the  glory  of '  the  land  of  the  mountain  and  the  flood.' 
The  personal  qualities  of  our  kings  may  not  be  of  much  importance 
at  the  present  stage  of  our  Constitution,  though  even  of  that  we  are 
by  no  means  sure ;  but  their  importance  cannot  be  overestimated  at 
a  period  when  assuredly  representative  institutions  were  on  their 
trial.    William's  character  was  such  as  to  provoke  the  very  worst 
feelings  on  the  part  of  a  large  proportion  of  his  Scottish  subjects, 
what  mattered  it  to  them  that  he  nourished  schemes  of  most  profound 
wisdom  for  the  preservation  of  the  balance  of  power  in  Europe,  and 
the  restraining  of  the  ambitious  designs  of  France  and  the  crafty 
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policy  of  Rome  f  He  never  held  conrt  at  Holyrood ;  and  what 
attention  he  could  spare  from  Europe  and  Holland  he  bestowed  on 
England,  to  the  total  neglect  of  his  northern  kingdom.  It  required, 
therefore,  statesmen  of  no  mean  order,  and  no  over  gentle  nature,  to 
cany  on  the  King's  government  in  Scotland.  A  statesman,  in  many 
respects,  admirably  fitted  for  the  task,  was  found  in  the  Master  of 
Stair.  His  abilities  were  splendid,  his  knowledge  of  public  affairs 
complete,  and  his  determination  inflexible.  He  saw  at  once  that 
it  was  only  by  high-handed  measures  that  peace  and  prosperity 
could  be  secured.  The  work  had  to  be  done,  though  woe  it  may  be 
to  him  who  had  to  do  it.  The  surgeon  scruples  not  to  amputate  the 
diseased  limb ;  and  so  Dalrymple  scrupled  not  to  use  the  severest 
remedies,'  even  to  the  violent  removal  of  a  portion  of  the  body 
politic,  for  the  general  good.  Tell  the  story  of  Glencoe  as  yon  will, 
it  was  a  bloody  and  a  cruel  deed ;  but  coupled  with  the  scarcely  less 
butcherly  fight  at  Culloden,  it  did  good  service  to  Scotland.  The 
beneficial  results  which  flowed  from  these  events,  we  admit,  will 
neither  save  Staii^s  nor  Cumberland's  memory  from  reproach,  nor 
relieve  their  character  from  the  stain  whidi  rests  upon  it.  Bat  in 
troublous  times  and  great  crises,  deeds  must  be  done  promptly ;  and 
we  who  live  quietly  and  critically  under  our  own  peaceftd  vines  and 
fig-trees,  should  be  careful  and  very  charitable  in  our  judgments  on 
the  men  of  action  who  do  them.  The  most  unsettled  portion  of  the 
nation  consisted  of  the  Highland  chiefs  and  their  clans.  This  arose 
partly  from  their  strong  attachment  to  the  deposed  King,  perhaps 
still  more  from  their  naturally  lawless  and  predatory  disposition. 
These  people  not  only  refused  to  give  their  allegiance  to  the  new 
King,  but  continued  to  comnrit  havoc  on  the  property,  and  even  the 
persons,  of  tbdr  more  peaceful  neighbours.  This  was  a  state  of 
things  which  Dalrymple  could  not  endure ;  and  he  therefore  procured 
a  royal  proclamation,  requiring  all  the  Highland  chiefs  to  submit  to 
the  Government  before  the  Ist  January  1692,  under  penalty  of 
being  *  subjected  to  the  extremities  of  fire  and  sword.'  Before  the 
appointed  day,  all  the  chiefs  came  in,  except  McDonald  of  Glencoe ; 
and  he  fisiiled,  through  a  mistaken  idea  that  Colonel  Hill,  the  mili- 
tary governor  of  Fort  William,  had  power  to  receive  the  oath  of 
all^^iance.  As  it  was,  McDonald  took  the  oath  before  the  Sheriff  of 
Argyleshire,  on  the  2d  January,  unluckily  one  day  beyond  the  precbo 
period  specified  in  the  proclamation.  Having  taken  the  oath,  he  te- 
turned  to  his  own  gloomy  glen,  and  there  lived  unsuspiciously  aoMBg 
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his  people.   Dalxymple  used  the  advantaj^  he  had  obtained^  through 

the  remissness  of  old  MacdonaJd  (or  Maclan,  as  he  was  called),  most 

mirelentingly.    He  obtained,  under  the  sign-manual,  instructions, 

containing  at  the  close  these  portentous  and  now  memorable  words : 

'As  for  Maclan  of  Glencoe  and  that  tribe,  if  they  can  be  well  dis* 

tinguished  from  the  rest  of  the  Highlanders,  it  will  be  proper,  for 

the  vindication  of  public  justice,  to  extirpate  that  set  of  thieves.' 

The  King  would  seem  to  have  been  deceived  as  to  the  fact  of  Mac- 

lan's  having  come  in,  though  too  late,  else  in  all  likelihood  he  would 

have  refused  to  sign  the  instructions.    The  instructions  once  issued, 

were  at  once  put  into  the  hands  of  the  military  authorities ;  and 

under  them,  on  the  13th  February  fcdlowing,  a  deed  of  treachery, 

cruelty,  and  blood  was  perpetrated,  which  has  scarcely  any  parallel  in 

history. 

*•  The  hand  that  mingled  in  the  meal, 
At  midnight  drew  the  felon  steel, 
And  gave  the  host^s  kind  breast  to  feel 
Meed  for  his  hoepitality'l 

'  The  friendly  hearth  which  warmed  that  hajid,. 
At  midnight  arm^d  it  with  the  brand. 
That  bade  destxuction'B  flames  expand 
Their  red  and  fearful  blazonry.' 

Thirty-eight  persons,  many  of  them  old  men  and  children,  were 
murdered  in  cold  blood,  and  those  who  escaped  had  to  fly  upwards 
of  twelve  miles,  among  precipices  and  torrents,  before  tixej  got  to 
a  place  of  safety.  Dalrymple  expressed  no  contrition  for  what  had 
happened.  On  the  contrary,  he  obviously  regarded  it  pm*ely  as  a 
piece  of  State  policy,  to  be  judged  by  considerations  of  political 
expediency,  not  by  a  reference  to  the  ten  commandments.  The 
public,  however,  judged  otherwise,  both  in  Scotland  and  elsewhere ; 
and  ultimately,  in  1695,  a  Koyal  Commission,  issued  for  the  purpose 
of  inquiring  into  the  matter,  made  a  report  so  strongly  against  Dal- 
rymple, that  he  was  deprived  of  his  ofBce  and  obliged  to  retire  from 
public  affairs.  Just  before  liis  fall,  the  Darien  Scheme  was  in  foil 
operation,  and  Dalrymple  did  all  in  his  power  to  induce  the  King 
to  give  it  that  support,  the  want  of  which  ultimately  ruined  it,  and 
cost  so  much  life  and  property.  In  fact,  in  all  matters,  except  th^ 
Glencoe  affair,  he  appears  to  have  governed  admirably,  and  done 
much  to  p^ve  the  way  for  the  great  measure  of  the  Union  which 
was  carried  in  the  succeeding  reign.  In  1695  his  father  died,  and 
he  became  entitled  to  sit  in  Parliament ;  but  so  strong  was  the  odium 
Bfffiost  hipi,  (bat  he  did  not  take  his  seat  till  1700.  From  that  period, 
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however,  he  took  his  accustomed  part  in  the  conduct  of  poblic 
affairs;  and  by  his  great  eloquence  and  consummate  skill  in  the 
management  of  a  deliberative  assembly,  he  did  more  than  any  one 
to  advance  the  Union.  In  1703  he  was  created  Earl  of  Stair,  and 
in  1705  one  of  the  Commissioners  for  t^e  Treaty  of  Union.  He 
did  not  live  to  see  the  measure  passed,  on  which  he  had  spent  so 
much  time  and  labour.  On  the  8th  January  1707,  after  having 
debated  with  his  usual  ability  one  of  the  last,  if  not  the  very  last. 
Article  of  the  Union,  he  '  walked  home  after  it,  and  dined  very 
cheerfully  with  company'  (Douglas,  ii.  526).  The  same  night  he 
died. 

Of  Dalrymple*s  talents,  the  following  may  no  doubt  be  taken  as 
a  truthftd  estimate,  for  the  writer  was  his  bitter  enemy : — 

*'  He  had  a  piercing  judgment,  a  livelr  imagination,  a  quick  apprehension,  a 
faithful  memoiy,  a  Boud  reflection,  and  a  peculiar  talent  for  diasunulation,  so 
that  he  was  Beldom  or  never  to  be  taken  unawares.   He  was  extremely  facetious 


and  diverting  company  in  common  conversation,  and,  setting  dside  his  politics, 

qualifications  was  added  that  of  dc 
great  a  master  of  it,  that  he  expressed  himself  on  all  occa&ions  and  subjects  with 


goodnatured.    To  these  qualifications  was  added  that  of  doquenoe,  being  so 


so  much  life  and  rhetoric,  and  that  likewise  so  pointedly  and  copiously,  that  • 
there  was  none  in  the  Parliament  capable  to  take  up  the  cudgels  with  bun.*— 
LockbarVs  Memoirs^  p.  97. 

Upon  the  Massacre  of  Glencoe  itself,  two  verdicts  cannot  be 
passed;  but  diflPerent  writers  have  pronounced  very  different  judg- 
ments on  the  motives  of  Stair  in  so  far  as  he  was  concerned  with  it. 
Sir  Walter  Scott  (History  of  Scotland,  vol.  ii.,  pp.  132,  133, 138) 
speaks  of  him  as  the  '  vindictive  Secretary  of  State,'  and  says,  ^  The 
Secretary's  letters  to  the  military  officers,  directing  the  mode  of 
executing  the  King^s  orders,  betray  the  deep  and  savage  interest 
which  he  took  personally  in  their  tenor,  and  his  desire  that  the 

bloody  measure  should  be  as  general  as  possible He  could 

not  suppress  his  joy  that  Olencoe  had  not  come  in  within  the  term 
prescribed,  and  expresses  his  hearty  wishes  that  others  had  followed 
the  same  course.'  Again,  *  This  detestable  butchery  excited  general 
horror  and  disgust,  not  only  throughout  Scotland,  but  in  foreign 
countries ;  and  did  King  William,  whose  orders,  signed  and  sup^- 
scribed  by  himself,  were  the  warrant  of  the  action,  incredible  evil 
both  in  popularity  and  character.  Stair,  however,  seemed  un* 
daunted,  and  had  the  infamy  to  write  to  Colonel  Hill,  while  public 
indignation  was  at  the  highest,  that  all  that  could  be  said  of  the 
matter  was,  that  the  execution  was  not  so  complete  as  it  might  hafs 
been.    There  was,  besides,  a  pamphlet  published  in  his  defiance 


BIOGRAPHICAL  SKETCHES  OF  THB  COLLEGB  OF  JUSTICE.  469 

offering  a  bungled  defence  of  his  condnct ;  which,  indeed,  amounts 
only  to  this,  that  a  man  of  the  Master  of  Stair's  high  place  and 
eminent  accomplishments,  who  had  performed  such  great  services  to 
the  public,  of  which  a  laboured  account  was  given,— one  also,  who, 
it  is  particularly  insisted  on,  performed  the  duty  of  family  worship 
regularly  in  his  household,  ought  not  to  be  over-severely  questioned 
for  the  death  of  a  few  Highland  Papists,  whose  morals  were  no 
better  than  those  of  English  highwaymen/  The  bias  of  Sir  Walter's 
mind  is  easily  discernible  throughout  these  passages.  For  ourselves, 
we  confess  to  more  sympathy  with  Lord  Macaulay's  remarks  in  his 
eighteenth  chapter : — 

^The  Master  of  Stair  was  one  of  the  first  men  of  his  time, — ^a  jurist,  a  states- 
man, a  fine  scholar,  an  eloquent  orator.  His  polished  manner  and  lively  con- 
versation were  the  delight  of  aristocratical  societies ;  and  none  who  lAet  him  in 
sach  Bodeties  woidd  have  thought  it  possible  that  he  could  bear  the  chief  part 
in  any  atrocious  crime.  His  poUtical  principles  were  l&x,  yet  not  more  lax  than 
those  of  most  Scotch  politicians  of  that  age.  Cruelty  had  never  been  imputed 
to  hiuL  Those  who  most  dishked  him  did  him  the  justice  to  own  that,  where 
his  schemes  of  policy  were  not  concerned,  he  was  a  goodnatured  man.  There 
is  not  the  slightest  reason  to  believe  that  he  gained  a  single  pound  Scots  by  the 
act  which  has  covered  his  name  with  infamy.  He  had  no  personal  reason  to 
wish  the  Glencoe  men  any  ill.  There  had  been  no  feud  between  them  and  his 
family.  His  property  lay  in  a  district  where  their  tartan  was  never  seen.  Yet 
he  hated  them  with  a  hatred  as  fierce  and  implacable  as  if  they  had  laid  waste 
his  fields,  burned  his  mansion,  murdered  his  child  in  the  cradle.    .    .    • 

*'  To  what  cause  are  we  to  ascribe  so  strange  an  antipathy  ?  This  question 
perplexed  the  Master's  contemporaries ;  and  any  answer  which  may  ^ow  be 
offered  ought  to  be  offered  with  diffidence.  The  most  probable  conjecture  is, 
that  he  was  actuated  by  an  inordinate,  an  unacrupidous,  a  remorseless  zeal  for 
what  seemed  to  him  to  be  the  interests  of  the  State.  This  expiation  may 
startle  those  who  have  not  considered  how  large  a  proportion  of  the  blackest 
crimes  recorded  in  history  is  to  be  ascribed  to  3l-r^ulated  public  spirit  We 
dailjT  see  men  do  for  thdr  party,  for  their  sect,  for  their  country,  for  their  fa- 
vourite schemes  of  political  and  social  reform,  what  they  would  not  do  to  enrich 
or  to  avenge  themselves.  At  a  temptation  directly  addressed  to  our  private 
cupidity,  or  to  our  private  animosity,  whatever  virtue  we  have  takes  the  alann. 
But  virtue  itself  may  contribute  to  the  fall  of  him  who  imagines  that  it  is  in 
hifl  power,  by  violating  some  general  rule  of  morality,  to  confer  an  important 
benefit  on  a  church,  on  a  commonwealth,  on  mankind.  He  silences  the  re- 
monstrances of  conscience,  'and  hardens  his  heart  against  the  most  touching 
spectacles  of  miserv,  hv  r^>eating  to  him  that  his  intentions  are  pure,  that  his 
objects  are  noble,  that  he  is  doing  a  little  evil  for  the  sake  of  a  great  good.  By 
d^^rees  he  comes  altogether  to  forget  the  turpitude  of  the  means  in  the  excel- 
lence of  the  end,  and  at  length  perpetrates,  without  one  internal  twinge,  acts 
which  would  shock  a  buccaneer.    .    .    . 

^  The  Master  of  Stair  seems  to  have  proposed  to  himself  a  truly  great  and  good 
end — ^ihe  pacification  and  civilisation  of  the  Highlands.  He  was,  by  the  ac- 
knowled^ent  of  those  who  most  hated  him,  a  man  oi  larse  views.  He  justly 
thought  it  monstrous  that  a  third  part  of  Scotland  should  be  in  a  state  scarcely 
less  savage  than  New  Guinea,  that  letters  of  fire  and  sword  should,  through  a 
third  part  of  Scotland,  be,  century  after  century,  a  species  of  legal  process,  and 
that  no  attempt  should  be  made  to  apply  a  radical  remedy  to  such  evils.  The 
IndepeDdeoce  affected  Vy  a  crowd  of  petty  sovereigns,  the  contumacious  resist- 
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^ce  which  they  were  in  the  halnt  of  offering  to  the  authority  of  the  Grown 
and  of  the  Court  of  Sesadon, — their  wars,  their  robberies,  their  fire-raisings,  their 
practice  of  exacting  black  mail  from  people  more  peaceable  and  more  nsef  id  than 
themselyeB, — ^natumUy  excited  the  diflgoBt  and  inaignation  of  an  enlightened  and 
politic  townsman,  who  was,  both  by  the  constitution  of  his  mind  and  by  the 
habits  of  his  profession,  a  lover  of  law  and  order.  His  object  was  no  leas  than 
a  complete  dissolution  and  reoonstmction  of  society  in  the  Highlands, — such  a 
dissolution  and  reconstruction  as,  two  generatioDS  later,  followed  the  battle  of 
Gulloden.* 

It  is  worth  while  giving}  as  a  conclasion  to  this  sketch,  two  very 
different  epitaphs  written  upon  Lord  Stair, — the  first  too  compli- 
mentarj,  the  second  too  abusive : — 

^  Alace !  He^s  gone,  Alace !    What  shall  we  say  ? 
The  Oracle  of  Law,  the  Church's  Stay ; 
The  State's  Support,  our  Ancient  Kingdom's  Glory 
Is  gone,  is  gone,  0  lamentable  stoir ! 
He  who  of  uite  in  Senate  House  did  shew 
Profound  experience,  and  his  i)erfect  view 
Of  all  the  knotty  subjects  of  debate 
Which  so  much  puzl'd  have  our  wits  of  late, 
By  whose  sage  counsel,  and  assistance  rare, 
So  much  is  done  in  the  now  grand  Affair ; 
Of  reconcealinff  these  two  jangling  States, 
Removing  strire,  contention,  luid  debates, 
Uniting  both  in  interest,  wealth,  and  peace, 
All  sorts  of  discord  must  for  ever  cease. 
And  we  the  happiest  men  on  earth  must  be, 
While  this  gr€At  patriot's  fame  shall  never  die. 
In  fine,  my  friends,  this  noble  peer  youll  find 
Has  few  or  none  his  equals  left  behind.' 

{PamphUt9—AdY.  Lib.,  A.A.A.  1-6.    No.  223.) 

The  other  is  from  the  '  Scottish  Pasquils '  (p.  69),  and  runs  thus : 

^  St^,  paasenger,  but  ahed  no  tear, 

A  Pontius  Pilat  lyeth  heir. 

Whose  lineage,  lyfe,  and  final  state. 

If  ye'l  have  patience.  111  relate. 
•  •  •  •  • 

He  mock'd  at  murthering  single  man, 
His  noMe  aime  reaoh't  a  wlu&  clan. 
Lest  ought  but  hell  sould  equall's  guilt, 
Man,  wyfe,  and  baimea  blood  must  be  spilt; 
Tho'  they  were  innocent,  no  mater, 
The  complement  to  a  friend  the  greater. 
But  thes  being  crymes  below  his  station. 
He's  faravdie  sinoe  murdered  his  nation ; 
AH  thes  being  done  by  his  advyce, 
He  hes  ridden  post  to  gett  his  pryce. 
For  tho'  religione  allwayes  doak'd  him, 
Yet  now  at  kst  the  devill  hes  choak*t  him. 
For  of  him  he  had  no  more  neid, 
Since  Gain  his  heir  wes  to  succeed. 
Now  passenger,  pass  on  with  speid, 
For  seldom  1  jes  the  devil  dead ; 
Make  haste,  if  thou  thy  saf etv  pryze, 
Far  legions  hannts  whecBver  he  iyfli.' 


THB  SIXTEENTH  SECTION  OF  THE  CONJUGAL  EIGHTS  ACT.  47 1 

ON  THE  SIXTEENTH  SECTION  OF  THE  CONJUGAL  RIGHTS  ACT. 

The  regulating  part  of  the  section  is  in  the  following  terms: — 
*  When  a  married  woman  succeeds  to  property,  or  acquires  right  to 
it  by  donation,  bequest,  or  any  other  means  than  by  the  exercise  of 
ber  own  industry,  the  husband  or  his  creditors,  or  any  other  person 
claiming  under  or  through  him,  shall  not  be  entitled  to  claim  the 
same  as  falling  under  the  jtu  maritij  or  husband's  right  of  admini- 
stration, except  on  the  condition  of  making  therefrom  a  reasonable 
provision  for  the  support  and  maintenance  of  the  wife,  if  a  claim 
therefor  be  made  on  her  behalf;  and  in  the  event  of  dispute  as  to 
the  amount  of  the  provision  to  be  made,  the  matter  shall,  in  an 
ordinary  action,  be  determined  by  the  Court  of  Session  according 
to  the  circumstances  of  each  case,  and  with  reference  to  any  provi- 
sions previously  secured  in  favour  of  the  wife,  and  any  other  property 
belonging  to  her  exempt  from  the^'ti^  mariti!  An  exception  is  then 
introduced  by  way  of  proviso,  in  case  of  the  husband,  or  his  creditors, 
having  previously  obtained  a  title  by  possession,  or  by  the  use  of 
diligence. 

We  are  not  aware  of  any  case  in  which  the  intervention  of  the 
Court  has  been  sought,  since  the  passing  of  this  enactment,  for  the 
purpose  of  securing  to  a  married  woman  a  competent  settlement  out 
of  property  which  would  otherwise  have  fallen  under  the  husband's 
jus  maritij  or  right  of  administration.  The  necessity  of  raising  an 
ordinary  action  for  the  purpose  ef  determining  the  amount  of  the 
settlement,  doubtless  is  a  serious  obstacle  to  the  successful  applica- 
tion of  the  equitable  ride  introduced  by  the  statute ;  but  this  cir- 
cumstance alone  does  not  appear  aufBcient  to  explain  or  account  for 
the  failure  of  the  remedy ;  and  we  incline  to  think  that  the  proviso 
to  which  we  have  referred  has  had  the  effect  of  counteracting  to  a 
great  extent  the  benevolent  intentions  of  the  Legislature,  as  ex- 
pressed in  the  operative  part  of  the  enactment.  In  the  great 
majority  of  cases  in  which  the  interest  of  the  family  and  the  justice 
of  the  case  demand  that  a  provision  should  be  made  for  the  wife  out 
of  property  falling  under  the  jjm  marMy  it  will  happen  that  some 
act  of  possession  or  some  execution  of  diligence  on  the  part  of 
creditors  has  intervened,  bringing  the  property  into  the  position 
contemplated  ia  the  proviso.  That  which  Parliament  has  dealt 
with  as  an  exceptional  case,  is,  in  truth,  the  rule  rather  than  the 
exception ;  and  the  interest  of  the  wife  is  thus  necessarily  excluded 
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in  the  very  class  of  cases  in  which  it  was  most  necessary  that  it 
should  be  recognised. 

Stilly  there  are  cases  where  the  form  of  procedure  under  con- 
sideration may  be  advantageons ;  as  an  example  of  which,  we  may 
instance  the  case  of  a  husband,  when  perfectly  solvent,  succeeding 
to  property  through  his  wife,  and  desirous  of  making  an  irrevocable 
settlement  in  her  favour  out  of  the  estate.  By  the  common  law, 
any  settlement  he  could  make  after  marriage  would  be  revocable ; 
and  his  creditors  would  be  entitled  to  call  upon  him  to  execute  a 
revocation  in  their  favour.  Under  the  authority  of  the  16th  dauae 
of  the  Conjugal  Sights  Act,  a  competent  settlement  might  be  pro- 
vided to  the  wife  by  the  Court,  out  of  property  coming  from  her 
own  relatives ;  and  this  settlement  would  be  irrevocable. 

In  England,  where  the  principle  introduced  by  the  Act  of  last 
year  has  been  in  operation  for  a  long  period,  it  has  received  the 
name  of  the  doctrine  of  the  '  wife's  equity  to  a  settlement.'  In  the 
hope  that  an  acquaintance  with  the  rules  that  have  been  developed 
by  the  Court  of  Chancery  may  aid  the  practitioner  desirous  of  test* 
ing  the  useiulness  or  applicability  of  the  legislative  remedy  under 
consideration,  the  following  brief  summary  of  tliese  rules  has  been 
drawn  up : — 

In  England  the  jurisdiction  to  compel  the  husband,  or  those 
claiming  under  him,  to  make  a  settlement  upon  the  wife,  was 
assumed  by  the  Court  of  Chancery  in  cases  where  it  was  necessary 
to  apply  to  that  Court  for  assistance  in  order  to  obtain  possesion  of 
the  wife's  property ;  when  the  Court,  acting  on  the  maxim  that  he 
who  seeks  equity  most  do  equity,  refused  to  interfere  unless  a  pro- 
vision were  settled  on  the  wife  in  fulfilment  of  the  husband's  duty 
of  providing  for  her  (Bomb  v.  Brandery  1  P.  Wms.  459).  The 
wife's  equitable  ri^t  arising  in  such  circumstances  was  called  her 
equity  to  a  settlement. 

The  doctrine  has  since  been  greatly  extended.  It  is  now  com- 
petent to  the  wife  to  assert  her  right  actively,  and  not  merely  ope 
ejoeepiionie  {Elibank  v.  MontoKeUj  5  Yes.  737 ;  and  see  Newenham 
v.  P^mbertony  1  De  G.  &  Sm.  644),  The  wife's  equity  to  a  settle- 
ment is  binding  not  only  on  the  husband,  but  upon  his  aerigneee  in 
bankruptcy,  or  under  a  general  trust  for  payment ;  and  it  may  be 
made  to  affect  legal  as  well  as  equitable  interests,  if  the  property 
should  become  the  subject  of  a  Chancery  suit  {Sturgie  v.  Champtmp^ 
5  My.  &  Cr.  97,  where  all  the  previous  authorities  are  cited  Iqr 
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Lord  Cottenham  ;  see  also  Hanson  v.  Keating^  4  Hare,  1,  decided 
bj  Sir  J.  Wigram).  A  wife  is  entitled  to  a  settlement  out  of  pro- 
perty to  which  she  becomes  entitled  before,  as  well  as  after  marriage 
{Barrow  v.  Barrow^  18  Beav.  529).  It  is  immaterial  what  the 
nature  of  the  property  may  be.  Life  interests  as  well  as  estates  in 
fee  are  subject  to  the  equity  (Sturgis  v.  Cliampneysy  ut  supra). 

Where  the  wife  insists  on  her  equity,  it  is  extended  to  her  ehil" 
dren ;  and  the  Court  direct  a  reference,  or  remit  to  ascertain  what 
is  a  proper  settlement  to  be  made  upon  her  and  her  children  {EIm- 
bank  ▼.  Montolieu^  ut  supra ;  Johnson  v.  Johnson^  1  J.  &  W.  472). 
But  if  the  wife  has  died  without  asserting  her  right,  the  children 
cease  to  have  any  claim  (Scriven  v.  Tapley^  2  Edin.  337,  the  kading 
case ;  De  la  Garde  v.  Lemprierey  6  Beav.  344,  decided  by  Lord 
Langdale).  Again,  it  is  settled  that^  at  any  time  before  the  actual 
execution  of  the  settlement,  the  wife  may  w^ive  her  right  to  It,  and 
thns  defeat  the  interests  of  her  children.  ^  It  is,'  said  Lord  Cotten- 
ham  in  Hodgens  v.  Hodgens  (11  Bligh,  N.  S.  104),  ^  against  the 
husband  that  the  Court  exercises  jurisdiction,  to  exclude  him  from 
those  rights  which  the  law  would  otherwise  give  him  ;  and  then  the 
Court  deals  with  those  rights  as  between  the  wife,  whose  property 
is  ID  question,  and  the  children  of  the  marriage,  in  such  a  way  as 
may  be  thought  for  the  interest  of  the  family.' 

It  is  pret^  clear  that  the  Court  of  Session,  in  the  exercise  of  the 
powers  conferred  by  the  Conjugal  Bights  Act,  would  not  be  entitled 
to  take  the  ultimate  interests  of  the  children  into  view.  All  that 
they  are  entitled  to  award,  is  a  ^  reasonable  provision  for  the  support 
and  maintenance  of  the  wife.'  This  may  be  considered  to  include 
the  maintenance  of  the  children  infamiliay  but  would  not  compre- 
hend provisions  to  be  afterwards  paid  to  them.  However,  if  after 
the  amount  of  the  settlement  had  been  fixed,  taking  into  view  all 
the  circumstances  mentioned  in  the  Act,  a  wish  were  expressed  by 
the  wife  that  the  fee  of  the  fund  should  be  settled  upon  the  children, 
we  apprehend  that  the  Court  would  not  refuse  such  an  application ; 
but,  if  it  appeared  to  be  for  the  ultimate  benefit  of  the  fiunily,  would 
give  efiect  to  it.  The  mode  of  settlement  most  usual  in  English 
practice  in  such  cases,  is  that  by  which  the  interest  of  the  fund  is 
l^ven  to  the  wife,  to  her  own  separate  use,  and  the  capital  to  the 
children,  payable  in  the  case  of  sons  at  majority,  in  the  case  of 
daughters,  at  majority  or  marriage  {Gent  v.  Harris^  10  Haro,  383^ 

VOU  VI.-— MO.  LXDC  SEFTEMBEB  1862,  3  O 
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384 ;  Franeii  v.  Brooking^  19  Bear.  349).  If  there  should  be  no 
issiiei  the  leversioa  will  be  given  to  the  suTYiving  sponse  (^CarUr  v. 
Taggart,  1  De  G.  M'N.  &  G.  286;  Bagshaw  y.  Winter^  5  De G.  & 
Sim.  466). 

This  mode  of  settlement,  however,  is  onlj  resorted  to  in  cases 
where  the  property  consists  of  a  capital  sum.  If  the  fund  is  a  life- 
rent, a  certain  propcHrdon  is  settled  upon  the  wife  for  her  mainten- 
ance ;  and  there  being  no  capital,  there  is  of  course  nothing  remain- 
ing for  the  children. 

It  would  appear  that  a  distinction  has  been  taken,  with  reference 
to  the  rights  of  onerous  assignees,  between  the  cases,  where  the  wife 
takes  a  life  interest  alone  for  her  own  benefit,  and  those  where  a 
fixed  sum  is  to  be  settled  upon  her  in  liferent,  and  the  fee  upon  the 
children.    In  the  former  class  of  cases,  it  is  held  that  the  right  of  an 
onerous  assignee  of  the  liferent  subject  is  preferable  to  tliat  of  the 
wife ;  in  the  latter,  the  interest  of  the  wife  and  children  forms  a 
burden  on  the  assignee's  right.    The  ground  of  the  distinction 
(which  appears  to  be  rather  technical  than  substantial)  was  thus 
explained  by  yice-Chancellor,  now  Lord  Justice  Turner,  in  the 
case  of  Todd  v.  Lister :  'In  the  cases  where  the  wife  takes  an  abso- 
lute  interest,  her  right  to  a  provision  for  herself  and  her  children 
is  independent  of  the  acts  and  conduct  of  the  husband ;  in  the  case 
where  she  takes  a  life  interest  only,  her  right  to  a  provision  for  her- 
self arises  from  the  non-fulfilment  by  him  of  his  obligations,  and  is 
wholly  dependent  upon  his  acts  and  conduct    In -the  cases,  too, 
where  the  wife  takes  an  absolute  interest,  the  purchaser  takes,  sub- 
ject to  the  well-known  and  settled  equity ;  but  where  the  wife  takes 
for  life  only,  the  equity  by  which  it  is  said  the  purchaser  must  be 
bound,  may  not  exist  at  the  time  of  his  purchase,  and,  depending  as 
it  does  upon  the  conduct  of  the  husband,  may  never  come  into  exist- 
ence.   And  in  this  respect  also  there  is  a  great  distinction  between 
the  particular  assignee  for  value  and  the  general  assignee ;  for  in 
the  case  of  the  general  assignee,  the  very  bankruptcy  or  insolvency 
on  which  his  title  is  founded,  creates  the  right  against  him.'    It  will 
be  observed  that  the  Legblature,  in  extending  the  benefit  of  the  wile's 
equity  to  Scotland,  has  assimilated  her  rights,  as  against  assignees, 
to  the  rule  which  prevails  in  England  with  respect  to  life  interests. 
The  questions  of  greatest  practical  importance  with  reference  to 
the  provisions  of  the  recent  Act,  are  those  which  relate  to  the  amooot 
of  the  sum  to  be  settled,  and  the  proportion  to  be  observed  between 
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the  wife's  provision  and  the  entire  fund.  As  to  amount^  the  nsaal 
practice  of  the  Court  of  Chancery  is  to  settle  one-half  of  the  wife*s 
property  upon  herself^  reserving  the  other  half  for  the  husband  or 
his  creditors.  But  in  particular  circumstances  the  rule  may  be 
varied.  In  one  case,  where  a  husband  had  separated  from  his  wife^ 
leaving  her  unprovided  for,  Sir  L.  Shadwell,  V.C,  gave  her  three- 
fourths  {Carter  v.  Cortery  9  Sim.  597.  See  also  ea  parte  Pugh^  1 
Drew,  202  ;  Vaughan  v.  Bucky  1  Sim.  N.  S.  284).  By  recent  cases 
it  has  been  settled,  after  considerable  fluctuation,  and  notwithstand- 
ing the  authority  of  an  adverse  decision  by  Lord  Ch.  Sugden 
(Napier  v.  Napier^  1  D.  &  W.  407),  that  the  Court  may  in  special 
circumstances  settle  the  whole  fund  on  the  wife ;  as,  for  example, 
where  the  husband  has  already  received  large  sums  from  the  wife's 
father,  which  have  been  applied  in  liquidation  of  debt  {Gardner  v. 
Marshall^  14  Sim.  575) ;  or  where  the  fund  is  of  inconsiderable 
amount  (in  re  KincaidHs  TrustSy  16  Jur.  106)  ;  or  where  there  has 
been  misconduct  on  the  part  of  the  husband  {Dunkley  v.  Dunhlet/y 
2  De  G.  M*N.  &  G.  390 ;  in  re  Cutlery  14  Beav.  220 ;  in  re 
Merrimaria  TrusUy  31  L.  J.  Ch.  367). 

When  the  settlement  falls  to  be  made  in  bankruptcy,  the  Court 
inquire  what  amount  of  property  the  husband  has  received  from 
first  to  last,  and  assign  a  provision  proportionate  to  that  amount.  It 
may  happen  that  the  whole  residue  of  the  wife's  fortune  is  inade- 
quate to  provide  a  maintenknce  for  her ;  and  in  such  a  case  there 
would  be  little  justice  in  adhering  to  any  arbitrary  rule  of  apportion- 
ment as  between  the  family  and  the  husband's  creditors.  ^The 
question,'  said  Sir  L.  Shadwell,  in  a  case  of  this  kind,  ^  is  in  effect, 
what  settlement  ought  to  be  made  on  the  wife,  out  of  the  whole 
property  which  came  by  her  ?  and  the  sums  that  her  father  ad- 
vanced to  the  husband,  are  in  substance,  though  not  in  form,  part 
of  her  fortune.'  And,  accordingly,  his  Honour  appointed  the  whole 
remaining  funds  to  be  settled  on  the  lady  {Gardner  v.  Marshally 
supra). 


Legal  Appoiktment. — Mr  Donald  M'Leod  Smith,  Advocate, 
has  been  appointed  Sheriff-substitute  of  Elginshire,  in  room  of  Mr 
Patrick  Cameron,  resigned. 
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BUSINESS  OF  THE  COURT  OF  SESSION. 

[We  have  mach  pleasure  in  directing  the  attention  of  our  readers  to  the 
lucid  and  diapaesionate  statement  of  our  correspondent,  who  has  evidently 
made  himself  master  of  the  subject  on  which  he  writes*  We  shall  be  glad 
to  receive  the  additional  contribution  which  he  promises. — ^Ed.  J,  «/l] 

To  the  Editor  of  the  Journal  of  Jurisprudence. 

Sir, — Although  I  have  ceased  personally  to  practise  in  the  Court  of 
Session,  I  take  an  interest  in  observing  the  manner  in  which  causes  are 
now  conducted  and  justice  is  administered.  I  frequently  attend  to  see 
and  bear  what  goes  on,  and  I  am  a  reader  of  your  Journal.  I  have, 
during  the  last  half  century,  witnessed  many  changes  in  matters  of  form 
and  practice — some  for  the  better,  and  some  doubtful.  Of  tbe  changes 
made  by  direct  legislation,  among  the  most  important  have  been  the  in- 
troduction of  trial  by  jury — the  system  of  articulate  condescendence  and 
pleas  in  law  in  all  cases — the  total  abolition  of  representations  and  re- 
claiming petitions,  and  the  all  but  total  abolition  of  written  arguments. 
On  some  of  these  I  may,  if  permitted,  at  a  future  time  make  remarks. 
But  I  have  also  witnessed  changes,  not  less  notable,  that  have  taken 
place  without  direct  legislation ;  and  upon  some  of  them  I  propose,  with 
jour  leave,  to  offer  a  few  observations  for  the  consideration  of  members 
of  the  legfd  profession.  I  have  been  somewhat  prompted  to  do  so  at  this 
time  by  the  article  in  your  July  number,  entitled  ^  Business  of  the  Court 
of  Session.*  A  problem  is  there  presented  for  solution,  which  is  thus 
stated  :— ^  The  cases  before  the  Court  of  Session  had,  until  lately,  been 
increasing  for  many  years ;  the  general  litigation  of  the  country  is  still 
increasing.  .  .  .  There  is  a  vastly  increased  commerce  and  population, 
giving  rise  to  an  increase  of  transactions,  mercantile  and  social,  yet  the 
business  of  the  Supreme  Court  is  diminishing.  This  is  a  fact ;  how  is 
it  to  be  accounted  for  V  To  the  question  so  put,  the  answer  given  by 
the  writer  is,  '  They  (the  litigants)  are  disappointed  that  they  cannot 
obtain  within  a  reasonable  time,  and  without  unnecessary  expense,  the 
judgment  of  the  distinguished  lawyers  who  now  adorn  its  bench.  The 
dissatisfaction  that  prevails  relates  to  imperfections  of  administration,  and 
it  is  idle  to  talk  of  any  other  reason  for  the  present  state  of  the  Rolls  of 
Court.'  This  answer  is  followed  up  by  an  exposition  of  delays  that  oc^ 
cur  at  various  stages  of  a  cause,  a  reference  to  the  expense  and  other 
evils  that  attend  such  delays,  and  some  practical  suggestions  as  to  re- 
medy. 

I  do  not  underrate  the  importance  of  the  question  propounded,  or 
the  interest  that  attaches  to  it,  or  the  benefits  that  may  result  from  a 
careful  and  impartial  inquiry  into  the  causes  of  tbe  state  of  matters  de- 
scribed as  existing.  At  the  same  time,  I  think  it  is  of  some  consequence 
that  the  exact  state  of  the  foots  which  gave  rise  to  the  question,  and  tbe 
precise  conditions  and  objects  of  the  inquiry,  should  first  be  fully  under* 
stood.     Expedition  and  economy  in  the  adjudication  of  rights  are  d^ 
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jects  nodoabtedly  desirable  in  themselves,  and  to  be  encouraged ;  although 
the  result  desiderated  by  your  contributor,  viz.,  a  progressive  increase  of 
law-suits,  may  not  be  sure  to  foUow  ;  and  although  the  existing  state  of 
matters  may  be  somewhat  less  objectionable  than  he  assumes  it  to  be. 
Some,  indeed,  may  doubt  whether  decrease  of  litigation  is  a  thing  to  be 
deplored,  or  whether  a  general  increase  of  litigation  is  to  be  desired. 
Statists  and  economists  have  not  yet  classed  law-suits  among  the  indi- 
cations of  national  prosperity,  or  of  moral  or  social  improvement;  and 
my  own  observation  inclines  me  to  the  belief  that  periods  of  mercantile 
distress,  or  of  raging  speculation  terminating  in  disaster,  have  been  about 
the  most  prolific  in  law-suits.  In  times  of  prosperity,  transactions  may 
be  more  numerous ;  but  debtors  are  not  so  frequently  unable  or  unwill- 
ing to  pay,  nor  are  there  so  many  of  those  legal  conflicts  to  which  bank- 
ruptcies almost  always  give  rise.  When  trade  is  sound,  and  conducted 
on  wholesome  and  honest  principles,  by  well-trained  merchants,  who 
make  their  transactions  with  business-like  precision  and  accuracy,  there 
is  little  room  for  dispute  as  to  facts,  and  little  caU  for  the  intervention  of 
courts  of  law ;  and  the  more  points  that  have,  in  course  of  time,  been 
settled  by  decision  or  legislation,  the  fewer  remain  to  be  tried.  I  speak 
of  the  ordinary  course  of  things.  No  doubt,  periods  do  occur  when,  by 
legislation  or  otherwise,  there  are  suddenly  reared  up  new  relations  of 
parties,  new  rights  and  new  interests  in  property ;  and  from  these  new 
soils  spring  luxuriant  crops  of  litigation  for  a  time.  As  an  example,  I 
may  refer  to  the  period,  not  very  distant,  when  the  formation  of  railroads 
suddenly  excited  universal  attention,  and  advanced  with  extraordinary 
imp^u$j  engrossing  a  large  proportion  of  the  capital  of  the  country,  and 
at  the  same  time  increasing  the  demand  for  law  and  labour.  But  these 
are  exceptional  periods,  and  it  may  reasonably  be  doubted  whether  pros* 
parity  is  the  true  source  or  measure  of  litigation.  Even  if  it  could  be  so 
regarded,  recent  legislation  supplies  reasons  why  the  business  of  the 
Court  of  Session  should  have  diminished  rather  than  increased  of  late. 
I  may  instance  the  extension  of  the  jurisdiction  of  the  Sheriff  Courts,  and 
especially  as  regards  matters  of  bankruptcy  and  certain  matters  afifect- 
ing  heritable  rights,  now  become  fully  operative,  and  which  has  deprived 
the  Court  of  Session  of  much  of  the  monopoly  it  enjoyed ;  while,  also,  the 
increased  numbers,  intelligence,  and  activity  of  the  practitionera  in  these 
local  courts  is  calculated  more  than  ever  to  retain  within  the  circle  of 
their  attraction  most  of  the  available  means  which  the  public-spirited  in* 
habitants  of  the  district  can  afford  to  devote  to  litigation. 

I  have  reason  to  believe  that  in  some  sanguine  minds  it  has  been  too 
readily  assumed  that  the  stream  of  litigation  in  the  Court  of  Session 
ought  to  be  found  always  on  the  increase  and  never  diminishing.  But 
any  one  who  has  been  an  observer  as  long  as  I  have  been,  or  who  has 
taken  the  trouble  to  examine  into  the  matter,  will  have  learned  that  the 
tide  of  litigation  in  the  Court  of  Session  has  its  periods  of  ebb  and  flow. 
Of  late  it  has  been  ebbing  somewhat,  though  as  regards  actual  busi- 
ness it  has  not  ebbed  so«  much  as  appears  to  be  assumed ;  for  although 
the  number  of  new  causes  enrolled  has  been  less,  the  proportion  of 
litigated  to  unlitigated  causes  has  of  late  been  very  much  greater 
than  it  was  some  years  ago.  Thus,  in  1851,  the  number  of  decrees  in 
absence  was  in  the  proportion  of  about  1  to  every  2f  of  the  new  causes 
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enrolled.  In  1861,  the  number  of  decrees  in  abeeoce  was  onlj  about  1 
to  every  5f  of  the  new  caoses  enrolled.  In  the  Inner  House,  the 
number  of  reclaiming  notes  and  other  litigated  causes  together,  was,  as 
nearly  as  possible,  the  same  in  the  years  1851  and  1861.  The  extent  to 
.which  the  actual  business  of  the  Court  has  for  the  time  decreased,  is 
therefore  by  no  means  alarming.  Nor  is  the  diminution  attributable  in 
any  degree  to  increasing  arrear,  or  to  extension  of  the  time  that  causes 
remain  unheard  ailer  they  are  ready  for  hearing.  On  this  point,  let  me 
again  refer  to  the  state  of  the  business  as  it  stood  at  the  end  of  each  of  the 
years  1851  and  1861.  At  the  close  of  the  year  1851,  the  total  number  of 
causes  before  the  Lords  Ordinary  ready  for  hearing,  but  not  heard,  was  251, 
whereof  97  were  before  one  Lord  Ordinary.  At  the  dose  of  1861,  the 
total  number  of  causes  not  heard  was  only  134,  and  of  these  the  greatest 
number  before  any  Lord  Ordinary  was  42.  At  the  close  of  1851,  some  of 
the  causes  unheard  had  been  r^idy  for  hearing  in  the  previous  winter 
session.  At  the  close  of  1861,  none  of  the  causes  unheard  had  been  ready 
longer  than  from  the  previous  summer  session.  Then  as  regards  the  Inner 
House,  at  the  end  of  1851  the  number  of  causes  in  the  First  Division 
ready  for  hearing  was  above  200,  and  the  causes  in  course  of  being 
heard  had  been  ready  for  upwards  of  two  years.  At  the  close  of  1861, 
the  number  of  causes  ready  for  hearing  was  under  40,  and  the  causes  in 
course  of  being  heard  had  not  been  ready  so  much  as  two  months.  In 
the  Second  Division,  where  the  amount  of  business  was  not  so  great,  there 
was  practically  no  arrear  to  signify,  either  in  1851  or  1861.  I  should 
add,  that  in  regard  to  the  important  class  of  summary  causes,  instead  of 
an  habitual  arrear  of  several  months,  there  is  now  habitually  no  arrear. 
It  thus  appears  that,  as  regards  the  real  business  of  the  Court,  a  great  load 
of  arrear  has  of  late  years  been  worked  off,  and  the  progress  of  causes  has 
been  much  accelerated.  In  fact,  at  the  close  of  the  year  1861,  the  busi- 
ness of  the  Court  was  more  advanced  than  at  any  previous  period  in  my 
long  recollection.  This  amount  of  progress  has  been  made  in  face  of 
adverse  currents  and  influences,  to  which  I  shall  afterwards  advert.  It 
bas  been  achieved  partly  by  sitting  mere  hours  each  day,  partly  by  extra 
sittings  in  spring  and  autumn,  and  partly  by  a  judicious  exercise  of  the 
power  of  distributing  the  business,  whereby  all  the  Lords  Ordinary  and 
both  Divisions  have  been  kept  constantly  occupied.  It  is  not  improba- 
ble that  this  progress,  and  further  progress,  if  made  in  the  same  direction, 
may  have  the  effect  of  discouraging  the  class  of  causes  which  have  for 
their  object  to  stave  off  the  fulfilment  of  just  obligations;  but  that  is  a 
consummation  devoutly  to  be  wished  for  by  the  honest  portion  of  the 
public,  and  not  to  be  lamented  by  respectable  practitioners.  I  speak 
from  some  experience  when  I  say  that  such  causes  and  clients  are  more 
vexatious  and  troublesome,  than  they  are  agreeable  or  satisfactory. 

Having  directed  attention  to  the  fact  that  the  tide  of  litigation  has  its 
periods  of  reflux,  and  that  it  would  be  unphilosophical  and  unreasonable 
to  expect  that  it  should  always  be  advancing ;  having  shown  that  any 
decrease  of  late  years  in  the  substantial  business  of  the  Oourt  is  more 
apparent  than  real — that  it  is  in  some  degree  attributable  to  recent  le- 
gislation, and  is  in  no  degree  attributable  to  contemporaneous  increaas 
of  delay  or  of  stagnation,  both  having  of  late  years  not  increased,  bat 
materiiUly  abated, — am  I  therefore  of  opinion  that  further  acceleratton  is 
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either  not  desirable  or  not  attainable  ?  Bj  no  means.  On  the  contrary, 
I  think  that  increased  acceleration  is  desirable  and  is  attainable.  I  think 
it  is  desirable  for  the  sake  of  all  those  persons,  be  they  few  or  many,  who 
at  any  time  find  it  necessary  to  appeal  to  the  law  in  order  to  assert  or 
to  defend  their  rights ;  and  I  think  it  is  attainable  to  a  considerable 
extent  by  means  whicb  are  under  the  control  of  those  who  have  to  deal 
with  causes  in  their  progress  througb  Court. 

The  matter  of  expense,  to  which  as  yet  I  have  scarcely  adverted,  is  in 
a  different  position  in  this  respect,  that  of  late  years  it  has  been  on  the 
increase.  It  has  already  increased  fearfully,  and  it  is  still  increasing. 
It  is  a  clamant  evil ;  but  I  am  not  without  hope  that  remedy  for  this  also 
may  be  found  within  the  pale  of  existing  powers,  and  may  be  applied 
without  inflicting  hardship  or  injustice  on  any  one.  The  two  matters  of 
expedition  and  economy  bear  in  many  respects  upon  each  other,  and  I 
propose  to  resume  the  consideration  of  them  in  another  letter.  In  doing 
so,  I  shall  notice  the  proper  functions  of  the  several  parties  whose  duty 
it  is  to  deal  with  causes  in  their  progress  through  Court.  At  present  I 
do  not  venture  to  trespass  further  on  your  space. 

An  Oi«n  Practixioneb. 

July  2,  1862, 


CngUfili  €ut%. 


Costs,  Taxation  of. — A  professional  witness  is  entitled  to  his  expenses  on 
the  ncaXe  allowed  to  persons  of  his  professioD,  although  he  is  not  called  to  give 
professional  evidence. — {Parkinson  v.  Atkinsony  31  L.  J.,  C.  P. '199.) 

Lands  Glauses  Consolidation  Act. — ^The  Commissioners  of  Woods  and 
Forests  took  possession  of  certain  property  under  two  special  Acts  of  Parlia- 
ment, and  paid  the  purchase-money  into  Court.  By  the  first  of  these  special 
ActB^  passed  before  the  Lands  Clauses  Act,  it  was  enacted,  that  the  Commis- 
sioners should  be  liable  to  the  costs  of  reinvestment  of  the  purchase-money  in 
other  lands.  By  the  second  special  Act,  passed  subsequently  to  the  Lands 
Clauses  Act,  the  powers  and  provisions  of  the  former  special  Act  were  extended 
to  this.  Upon  a  petition  for  payment  of  the  money  out  of  Court  to  the  parties 
interested,  it  was  held  (overruling  the  decision  of  one  of  the  Vice-Chancellors), 
that  the  Commissioners  were  not  liable  to  pay  the  costs  of  the  petition,  although 
such  costs  would  have  been  payable  under  the  Lands  Clauses  Act.  The  Lord 
Chancellor :  When  the  Lands  Clauses  Act,  forming  part  of  the  9th  &  10th 
Vict.,  c.  34,  was  passed,  the  Legislature  was  under  me  impression  that  they 
were  enacting  a  machinery  for  all  public  undertakings,  ana  therefore  did,  in 
general  terms,  attach  the  Act  to  all  works  of  a  public  character.  But  it  was 
limited  in  this  way  in  thelst  section — ^namely,  that  its  clauses  and  provisions  were 
not  to  be  appUcable  when  they  should  be  ^  expresslv  varied  or  excepted  ^  by  any 
Act  therean^r  to  be  passed.  And  there  was  another  restriction  involved  in  it 
— ^namely,  that  they  should  apply  to  the  undertakings  authorized  by  such  future 
Act,  ^  so  far  as  the  same  should  be  appHcable  to  such  imdertakings.'  Therefore, 
the  point  to  be  ascertained  was,  whether  for  subsequent  imdertakings  the  clauses 
and  provisions  of  the  Lands  Clauses  Act  were  varied  and  excepted,  and  whether 

those  clauses  and  provisions  were  appUcable  to  them By  the  idth 

aectiou  of  the  9  &  10  Vict.,  c.  34,  it  was  provided  that  the  Commissioners  for 
executing  that  Act  should  have  ^  such  and  the  same  powers,  authorities,  privi- 
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leges,  and  exemptions'  as  were  given  them  by  the  3  &  4  'Vict.,  c.  87,  thus  pro- 
viding that  the  powers  given  by  the  former  Act  were  extended  to  powers  given 
under  that  Act.  This  excluded  the  Lands  Clauses  Act.  The  directions  to  take 
the  provisions  of  the  one  Act  excluded  the  use  of  the  other  Act. — (/a  re 
Cherry's  Settled  Estate,  81  L.  J.,  Ch.  351.) 

Dissolution  of  Marruoe. — ^A  suit  for  dissolution  of  marriage  cannot  be 
maintained  against  a  lunatic.  Where  such  a  suit  had  been  instituted,  the  Co^irt 
refused  to  appoint  a  curator  ad  litem  to  the  respondent  to  enable  the  petitioner 
to  proceed  with  the  suit.  The  Judge  Ordinary :  I  have  made  inquiries  as  to  the 
practice  of  the  Ecclesiastical  Court  in  similar  cases.  There  is  no  reported  case 
to  be  found;  but  I  am  informed  by  Dr  Bay  ford  that  in  a  case  argued  by 
himself  in  the  Court  of  Arches,  Sir  H.  J.  Fust  rejected  a  similar  application  to 
the  present  one  in  a  suit  against  a  lunatic  for  a  divorce  a  mensa  et  toro.  Acting 
upon  that  precedent,  I  must  refuse  to  allow  the  petitioner  to  proceed  further 
with  the  suit. — {Bawden  v.  Bawdetiy  31  L.  J.,  Pr.  M.  94.) 

Evidence. — Upon  a  proceeding  under  9  Greo.  IV.,  c.  61,  sec.  21,  against  as 
alehouse-keeper,  etc.,  for  unlawfully  and  knowingly  permitting  divers  persons 
of  notoriously  bad  character  to  assemble  and  meet  together  in  his  house  and 
premises  against  the  tenor  of  his  license,  such  alehouse-keeper  is  not  a  compe- 
tent witness,  and  cannot  give  evidence  in  his  own  behalf  .—-(Parto-  v.  Green, 
31  L.  J.,  M.  Ca.  183.) 

WiNDiNO  UP. — ^In  order  to  constitute  a  valid  sale  of  shares,  so  as  to  entitle 
the  vendor  to  have  his  name  excluded  from  the  list  of  contributories,  though  it 
is  not  necessary  that  the  purchaser  should  be  a  person  capable  of  meeting  all 
demands  that  may  be  made  upon  him  in  respect  of  the  shares,  yet  the  transac- 
tion must  be  bona  fide  as  between  the  vendor  and  purchaser,  in  order  to  exclude 
liability.  Wood,  Y.  C. :  It  is  not  a  bargain  in  the  sense  of  a  transfer  of  pro- 
pertj ;  there  was  no  intention  that  any  propertv  should  be  transferred,  bat 
simply  an  agreement  with  this  man  that  he  would  subject  hipdself  to  imprison- 
ment or  anything  else  for  the  sake  of  L.2,  10s.  I  agree  in  the  observation 
made  by  the  cojmsel  for  the  official  manager,  that  if  this  could  be  insisted 
upon  as  a  bargain,  the  Court  would  positively  require  that  there  should  be 
proof,  at  all  events,  that  every  circumstance  was  explained  to  the  transferee ; 
that  the  transferee  was  told  that  there  was  a  call  of  L.250  that  he  might  be 
called  upon  to  pay ;  and  that  he  fully  understood  the  position  he  was  putting 
himself  in  at  the  time  this  transaction  was  entered  into. — {Re  the  Phcanx  Life 
Assurance  Company,  ex  parte  Uatton,  31  L.  J.,  Ch.  340.) 

Custody  of  Children. — ^Where  a  petition  for  dissolution  of  marriage  \b  dis- 
missed, the  Court  has  no  power  to  make  an  order  as  to  the  custody  of,  or  access 
to,  the  children  of  the  marriage.  The  Judge  Ordinary :  It  will  probably  have 
a  salutary  effect  on  the  interests  of  public  morality  that  it  should  be  known 
that  a  woman,  if  found  guilty  of  adultery,  will  forfeit,  as  far  as  this  Court  is 
concerned,  all  right  to  the  custody  of,  or  access  to,  her  children.  Even  if  I 
possessed  the  power  (which  I  think  I  do  not)  to  make  an  order  giving  the  re- 
spondent access  to  her  children,  in  such  a  case  I  should  not  make  one.— 
(Sedden  v.  Sedden,  31  L.  J.,  Pr.  and  M.  101.) 

Medical  Act,  Retrospective  Operation  or. — The  Medical  Act,  21  &  22 
Vict.,  c.  90,  s.  32,  which  (as  amended  by  subsequent  Acts)  enacts  that  after  the 
1st  of  January  1861  no  person  shall  be  entitied  to  recover  any  charge  in  any 
Court  of  law  for  any  medical  or  surgical  advice,  attendance,  or  for  the  per- 
formance of  any  operation,  or  for  any  medicine  which  he  shall  have  both  pre- 
scribed and  supplied,  unless  he  shall  prove  upon  the  trial  that  he  is  registavd 
under  this  Act,  does  not  apply  to  an  action  commenced  before,  but  tded  after 
the  1st  of  January  1861.  Quxre — Whether  the  application  of  galvaniBDi  by 
a  galvanic  operator  is  the  performance  of  an  operation  within  the  Act — 
{Thistkton  v.  Frewer,  31  L.  J.,  Ex.  230.) 
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In  our  nnmber  for  Jane  1859  (vol.  iii.,  p.  281),  we  sought  to*  ex- 
pose some  of  the  anomalies  and  inconsistencies  which  exist  in  the' 
administration  of  the  Game  Laws. 

Oar  article  was  successful  to  the  extent  of  directing  the  attention 
of  the  public  press  to  the  subject ;  and  this,  we  fear,  is  all  that  can  be 
accomplished  by  writing  on  the  Game  Laws,  until  the  eyes  of  those 
who  fimcy  they  are  interested  in  the  maintenance  of  the  present 
system  are  opened  to  the  fact,  that  the  interests  of  the  rural-  popula- 
tion are  identical  with  those  of  the  landlord.  The  subject  has  again 
been  forced  on  the  attention  of  the  public  by  the  narrow-minded 
legislation  of  the  last  session,  and  we  avail  ourselves  of  the  oppor- 
tunity of  fulfilling  a  long-deferred  promise  to  proceed  with  out  review 
of  the  legal  aspects  of  the  question. 

Our  object  is  not  to  enter  into  the  abstract  question  of  the  policy 
of  the  Game  Laws,  but  to  observe  on  the  complication  and  conflict 
of  the  numerous  statutes  which  have  been  passed  to  prbtect  the 
game,  but  which  unquestionably  have  hitherto  only  increased  their 
odinm  with  the  general  public,  and  the  difficulty  of  their  enforcement. 

In  addition  to  the  powers  at  common  law  to  interdict  trespass  on 
land^  we  enumerated  four  or  five  separate  statutes  under  which  i^ 
person  may  be  punished  for  one  and  the  same  o£fenc^.  Since  our 
article,  and  at  the  very  close  of  the  last  parliamentary  session,  an 
additional  and  very  stringent  statute  has  been  added  to  the  cata- 
logue, and  which  has  already  borne  fruit,  and  promises  to  yield  a 
rich  harvest  of  litigation  in  both  divisions  of  the  kingdom,  and  has 
even  received  illustration  by  that  Magister  Moris — Punch. 

The  recent  statute  was  passed  after  a  severe  struggle  and  many 
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divinoiis ;  and  its  consnmmation  was  acoompanied  with  a  notioe  of  m 
motion  for  next  session,  for  the  consideration  of  the  whole  system  of 
Game  Laws.  This  inquiry  is  imperatively  demanded,  and  most  be 
conceded.  We  are  hopeful  that  it  will  result  in  one  simple  code  of 
laws  for  both  sections  of  the  United  Kingdom.  There  is  no  reason 
why  the  partridge  and  the  pheasant  should  be  under  greater  pro- 
tection on  the  one  side  the  Tweed  than  the  other,  or  the  invader  ol 
their  homes  and  haunts  should  be  dealt  with  in  a  manner  so  rerj 
different  on  English  and  on  Scotch  territory. 

We  venture  to  think  that  our  former  article  will  point  out  some 
few  of  the  anomalies  which  presently  exist  in  the  law  of  game,  and 
we  now  add  some  other  of  the  difficulties  experienced  in  its  admini* 
stratioUr 

There  are  two  series  of  Trespass  Acts — one  for  the  day,  and  the 
other  for  the  night.  The  distinction  between  the  penalties  or 
punishments  in  these  statutes  is  very  great  and  startling. 

The  Day  Tre^ass  Act,  2  &  3  Will.  IV.,  a  68  (1832),  known 
as  the  Duke  of  Buccleuch's  Act,  has  (at  its  operation  (sec.  3) 
from  the  last  hour  before  sunrise  until  the  first  hour  afler  suns^ 
The  penalty  (sec.  1)  for  the  simple  trespass  is  L.2;  but  these 
ominous  words  are  added^  '  together  with  the  costs  of  conmction^ 
under  which  the  penalty,  it  has  been  held,  may  be  legally  increased 
fourfold,  and  indeed  to  any  indefinite  extent.  (See  5  Dec.  1859, 
Porter  v.  Stewart^  where  the  Court,  afler  inquiry,  sustained  a  fine  of 
2s.  6d.,  with  L.3, 14s.  9d.  of  expenses.  32  Jurist,  147.)  K  the 
trespasser  has  his  face  blackened  (the  statute  doe^not  say  whether 
by  sun  or  by  soot),  or  if  there  be  a  phalanx  of  five  (why  this  odd 
number  instead  of  the  tluree  in  the  Night  Act,  is  not  apparent),  then 
the  penalty  is  increased  from  L.2  to  L.5,  with  the  addition  now  of 
the  '  expenses  of  process,  instead  of  the  expense  of  conmction,  which 
last  are  retained  in  the  corresponding  section  of  the  English  statute 
(sec.  5).  If  the  trespasser  do  not  quit  the  land  on  command  of  the 
person  having  right  to  kill  the  game,  or  the  occupier  of  the  lands, 
or  any  gamekeeper  (he  does  not  require  to  be  the  guardian  of  the 
territory),  or  the  *  servant  of  either  of  them^  that  is,  the  servants? 
servant ;  or  if  the  trespasser  refuse  to  tell  his  Christian  name,  sur- 
name, and  place  of  abode  (that  is,  supposing  that  the  trespasser 
have  all  these  requisites,  and  especially  a  place  of  abode),  or  if  be 
give  '  a  general  description  of  his  place  of  abode  as  shall  be  illusory 
for  the  purpose  of  discovery'  (such  we  may  suppose  to  be  the  Cow* 
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gate  or  CanoDgate  of  Edinburgh) ;  or  if  he  wilfully  coAtinnes  or 
retoniB  to  the  forbidden  land ;  then  he  maj  be  apprehended  without 
warrant,  and  carried  at  once  before  a  justice,  and  summarilj  con- 
victed, and  found  liable  in  the  penalty  of  L.5,  with  '  the  expenses  of 
process,' — this  favourite  Scotticism  again  supplanting  the  words, 
*  costs  of  conviction/  in  the  English  statute  (sec.  2).     Game  in 
possession  of  the  trespasser  may  (by  sec.  5)  be  seized  for  the  use 
of  the  person  entitled  to  the  game  upon  such  land.    (But  what  if 
the  game  was  taken  on  the  land  of  another  ?)    The  statute  has  no 
provision  for  prosecutors  under  the  first  section  for  simple  trespass, 
though  in  practice  the  proprietor  of  the  lands,  without  the  concur- 
rence of  the  fiscal,  has  alone  this  privilege.    But  for  the  higher 
ofience  and  severe  penalty  under  the  second  section,  the  statute 
provides  for  prosecutions  at  the  instance  '  of  the  owner  or  occu- 
pier of  the  land  or  the  procurator-fiscal  of  the  county.'     The 
penalties  are  made  payable  to  the  kirk-session  of  the  parish,  for  the 
benefit  of  the  poor  thereof.     Though  for  the  ofience  under  the 
second  section  the  penalty  is  double  that  under  the  first,  yet.  the 
imprisonment  (sec.  8)  is  identical  for  both — not  exceeding  two 
months ;  and  the  convicting  magistrate  has  power  either  to  require 
immediate  payment,  or  to  allow  a  certain  term  for  that  purpose. 
One  justice  (without  any  disqualification)  and  one  witness  is  sufii- 
cient  in  both  classes  of  offences.    But  an  additional  penalty  may  be 
incurred  under  the  sixth  section,  for  *  assaulting  or  obstructing  any 
person  acting  in  the  execution  or  in  virtue  of  the  powers  and  pro- 
visions of  the  Act ;'  then  two  justices  are  required,  and  the  im- 
prisonment for  this  separate  ofience  is  for  a  period  not  exceeding 
three  months,  which  is  supposed,  like  the  penalty,  to  be  also  addi* 
tionoL    There  is  an  appeal  to  Quarter  Sessioi>s  against  a  canvietion 
(but  not  otherwise) ;  and  the  Court  of  Justiciary  has  held  itself 
the  proper  Court  of  control  on  any  informality  in  the  proceedings 
or  excess  of  power. 

The  Act  is  one  throughout  bristling  with  difficulties ;  and  few 
statotes  have  been  more  productive  of  litigation  in  the  Justiciary, 
whose  decisions  have  not  always  been  very  consistent  or  easy  of  re- 
concilement. One  source  of  the  difficulties  is  the  not  uncommon 
one  of  endeavouring  to  apply  an  English  statute  to  Scotland,  regard- 
less of  the  difierence  in  legal  technology,  and  the  peculiar  formula 
in  the  CSourts  of  each  country. 

The  contrast  between  the  Day  and  Night  Acts  is  as  distinct  as 
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between  day  and  night  itself.  The  principal  Act  against  mght 
poaching  is  9  Geo.  IV.|  c.  69  (1828).  This  Act  coincides  with 
its  brother  of  the  daj  as  to  the  division  of  time^  allowing  the  mar- 
gin of  an  hour  for  twilight  in  favour  of  the  day  (sec  13). 

The  offences  are,  first,  ^the  unlawAilly,  by  ni^t,  taking  or  destroy- 
ing any  game  (subsequently  more  minutely  enumerated)  or  rabbits 
on  any  land,  whether  open  or  enclosed ;  or  secandy  unlawMly  enter- 
ing or  being  on  any  land,  whether  open  or  enclosed,  with  any  gun^ 
net,  engine,  or  other  instrument  for  the  purpose  of  taking  or  destroy- 
ing game.'  The  penalty  is  not  pecuniaiy.  For  the  first  ofience, 
the  punishment  is  for  any  period  not  exceeding  three  months,  ^  to 
be  kept  to  hard  labour'  (which  is  now  imperative  on  the  magistrate 
to  enforce) ;  and,  in  addition,  caution  is  required,  under  the  penalty 
of  L.20,  that  the  offender  shall  not  again  so  o£fend  for  twelve  months, 
and  failing  such  caution,  to  be  further  imprisoned  for  six  calendar 
months  (without  power  of  modification),  accompanied  again  with  the 
addition  of  hard  labour, — ^making  in  all  nine  months  imprisonment. 
For  a  second  offonoe,  the  primary  imprisonment  is  ext^ided  to  any 
period  not  exceeding  six  months,  with  security  now  increased  in 
.auKmnt  to  L.30,  and  the  term  of  the  bail  to  two  years,  and  the 
imprisonment  failing  caution  to  twelve  numths, — making  in  all 
Jtighteen  months,  with  hard  labour  during  the  whole  term.  In  mae 
.of  a  third  offenc^  or  where  three  or  more  persons  offend  together, 
it  passes  into  a  category  wholly  unknown  in  Scotch  law,  a  '  ndBde- 
meanour^  punishable  by  imprisonment,  with  hard  labour,  for  any 
term  not  exceeding  two  years,  or  transportation  beyond  seas  Ibr 
.seven  years.  Transportation  being  now  changed  to  penal  servitade 
for  the  like  period,  ihete  arises  an  .obvious  conflict  betwe^i  die  two 
modes  of  punishment.  The  first  and  second  class  of  offences  may 
be  tried  before  two  juertices  (sec  1),  (with  appeal  to  Quarter  Sesskms 
.(secb  6)y  or  before  the  Sheriff  of  the  county  (sec  10),)  which,  accord- 
ing to  recent  h'ght,  excludes  his  substitutes,  and  nullifies  nnmerons 
convictions  given  and  sustained  by  the  Supreme  Court.  The  third 
degree  of  offence  is  competent  only  to  tho  Justiciary,  and  who^  it 
has  been  decided,  have  no  jurisdiction  to  try  the  minor  offiences: 
fi  April  1850,  Bdl^  1  Shaw,  348.  The  instance  or  concunence 
of  the  fiscal  is  essential  to  all  prosecutions  under  this  statute :  89 
January  1844,  Qraham,  2  Broun,  8S. 

Poachers,  who  are  very  quick  in  perception,  discovered  a  flaw 
in  the  statute,  in  so  &r  as  it  required  a  trespass  on  land.    Thflj 
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accordingly  were  in  the  practice  of  standing  on  public  roads  and 
spreading  nets  across  gates  and  openings  to  fields.  By  the  aid  of 
dogs  they  drove  game  within  the  meshes  of  their  net,  and  thas  in  a 
manner  fishtd  for  game  without  contravening  the  letter  of  the 
statute.  To  meet  this  evasion  it  was  reserved  to  Mr  Robert 
Wallace,  then  member  for  Greenock,  to  introduce  an  amended  Act 
for  Great  Britain,  which  he  successfully  carried  through  without 
opposition.  This  aflbrds  a  happy  illustration  how  a  country  gen- 
tleman, though  of  ultra-popular  politics,  can  become  so  enamoured 
with  field  sports  as  to  forget  his  many  invocations  of  the  rights  of 
die  people  and  the  liberty  of  the  subject.  The  patriotic  member 
electrified  the  House,  in  introducing  the  Bill,  by  the  statement  that 
it  ought  to  have  been  more  appropriately  designated  'An  Act  to 
prevent  murder  by  night.'  The  Wallace  Act  extended  the  prior 
statute  to  the  taking  or  destroying  game  or  rabbits  on  any  public 
load.  The  actual  taking  of  the  game  is  necessary  under  the  sta- 
tute. 

What  we  at  present  desire  to  observe  is  the  vexy  great  distinction 
of  penalty  or  punishment  between  the  statutes  against  poaching  by 
day  and  by  night.  The  former  is  content  with  a  moderate  pecu- 
niary penalty,  subjeiet  to  modification ;  the  latter  visits  the  offenders 
by  lengthened  periods  of  imprisonment,  accompafiied  with  hard 
labour,  and  neither  of  which  can  be  modified. 

It  becomes,  then,  of  the  greatest  importance  to  ascertain  with 
certainty  the  exact  line  of  demarcation  between  day  and  night,  where 
an  error,  however  slight,  is  attended  with  consequences  so  very 
great.  This,  we  fear,  is  little  attended  to.  It  is  impossible  under 
the  statutes  to  libel  alternatively  on  both  statutes,  leaving  it  to  the 
judge  to  apply  the  evidence  and  convict  accordingly.  The  offisnces 
are  distinct  and  separate,  and  die  mode  of  procedure  wholly  diverse, 
and  does  not  admit  of  conversion.  There  have  been  cases  where  the 
magistrates  have  refused  to  convict  on  the  one  statute  libelled,  where 
it  appeared  that,  though  a  trespass  was  committed,  it  was  without  the 
statute  libelled  and  withm  that  not  founded  (»i.  A  minute,  nay,  a 
second  of  time,  if  clearly  ascertained,  would  have  the  effect  of  placing 
the  offence  under  one  or  other  of  the  statutes,  as  mudi  so  as  would 
the  whole  hour  of  marginal  time.  The  same  rule  would  here  apply 
as  a  scruple  in  weight  or  a  farthing  in  money  would  regulate  offences 
measured  by  the  standards  of  weight  or  value.  Accordingly,  in 
indictments  fortnight  poaching,  the  setting  forth  of  the  definition  of 
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nighty  as  given  in  the  12th  section,  is  held  essential :  25  April 
1844,  M^KenzUy  2  Broun,  147.  In  England,  where  a  poacher  was 
apprehended  at  eight  o'clock  in  the  morning  of  17th  December,  the 
Coart  held  it  necessary  that  it  be  proved  that  the  poacher  was  in 
pursuit  of  game  an  hour  before  the  sun  rose :  Rex  v.  TomUnsany  7 
P.  C.  183. 

The  mode  of  proof  of  time  has  occasioned  much  controversy  and 
difficulty.    It  is  generally  of  the  very  loosest  and  unsatisfactory 
kind.    Where  the  offence  is  at  or  about  noon  or  midnight,  the  wit- 
nesses may  with  safety  swear  to  the  notorious  fact,  that  it  was  within 
the  statutory  definition  of  the  day  or  night ;  but  frequently  cases 
under  both  Acts  merge  on  the  debateable  boundaries.    The  day 
poacher  ^  homeward  plods  his  weary  way ; '  a  hare  crosses  his  pathway 
in  the  dark,  and  the  temptation  is  too  great ;  so  he  discharges  his 
gnn,  and  is  pounced  on  by  the  ever-watchful  gamekeeper :  or  in  the 
morning,  one  of  the  same  class  goes  with  early  dawn  to  some  distant 
cover,  but  in  like  manner  unexpectedly  fisdls  in  with  some  of  his 
favourites  by  the  way.    Then  comes  the  question,  Night  or  day  T 
The  gamekeepers  swear  to  the  eventful  hour  having  begun  or  not 
begun.    On  examination,  they  maintain  two  highly  important  facts 
— the  time  of  seizure  and  the  time  of  sunrise  or  sunset.     The  latter 
IS  given  on  the  authority  of  some  penny  almanac ;  the  former  on 
the  authority  of  some  ill-regulated  watch,  ruled  by  some  still  worse 
regulated  German  clock  of  the  cottage,  which  in  its  turn  is  ruled  by 
the  dock  of  the  village  church,  which  generally  is  once  a-week  pnt 
right  on  Sabbath  by  tiiat  nondescript  son  of  science— the  kirk-offioer. 
All  this  is  most  unsatisfactory,    Occasionally,  '  Oliver  and  Boyd^' 
the  primate  of  almanacs,  is  put  in  as  evidence ;  but  it  is  doubtful 
whether  such  can  be  received  as  legal  proof.    There  is  a  case  on  re- 
cord in  Ireland,  where  a  murderer  was  saved  the  gallows  by  means  of 
an  almanac  with  a  page  printed  for  the  purpose,  showing,  contrary  to 
the  evidence  of  all  the  witnesses  for  the  prosecution,  that  there  could 
be  no  moonlight  at  the  time  they  swore,  as  the  orb  of  night  had 
not  risen  *  round  as  a  shield'  for  two  hours  beyond  the  time  sworn 
to  by  the  witnesses.    In  England,  the  calendar  attached  to  the 
Common  Prayer  Book  is  admitted  as  evidence  of  certain  facts ;  but 
the  almanac,  however  useftd  generally  as  a  book  of  reference,  has 
never  yet  in  either  country  been  admitted  as  probcUio  probata  of  its 
multitudinous  contents. 
,    But  granting  that  the  judge  may  take  judicial  notice  of  tlie 
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fiK^  stated  in  the  almanac^  it  has  escaped  observation  that  time 
is  a  fleeting  quantity  in  more  respects  than  one.  Since  the  in- 
trodaction  of  the  telegraph,  it  is  not  uncommon  to  receive  a  mes^ 
sage  at  a  great  distance  a  long  time  before  it  has  been  despatched 
at  the  other  end.  The  calendar  is  calculated  according  to  Green- 
wich time.  The  gamekeepers  or  witnesses  must  therefore  be  re- 
quired to  make  a  nice  calculation  of  equation  of  time,  and  with 
all  the  risk  of  error  which  attaches  to  the  problem  of  ^settling 
the  longitude/  before  they  can  with  certainty  say  when  the  sun 
rose  at  the  locality  of  the  offence,  and  the  exact  time  before  or 
subsequent  to  that  phenomenon  the  offence  was  actually  committed. 
According  to  the  note  appended  to  *  Oliver  and  Boyd/  13  minutes 
most  be  subtracted  to  rectify  the  time  between  Greenwich  and 
Edinburgh.  This  disturbing  element  of  course  is  increased  as  the 
scene  of  offence  is  to  the  north,  south,  east,  or  west  of  Edinburgh. 
The  mode  of  reckoning  in  the  repealed  statute,  57  Geo.  III.,  c. 
90,  was  greatly  preferable  to  the  astronomical  data  substituted  in  its 
place.  By  that  Act,  the  night  was  fixed  between  the  hours  of  six 
in  the  evening  and  seven  in  the  morning  from  the  1st  October  to 
1st  February,  between  seven  in  the  evening  and  five  in  the  morning 
from  1st  February  to  1st  April,  and  between  nine  in  the  evening 
and  four  in  the  morning  for  the  remainder  of  the  year.  Accord- 
ing to  this  rule,  only  one  element  of  reckoning  was  required.  Game- 
keepers had  only  to  be  provided  with  accurate  watches,  regulated 
by  public  or  railway  time,  and  then  there  would  be  little  or  no  diffi- 
culty in  ascertaining  the  exact  time.  The  public  wonld.in  like 
manner  be  certiorated  of  the  boundary-line  of  offence.  It  would 
not,  as  now,  be  a  shifting  point,  fluctuating  with  every  day,  so  what 
was  an  offence  to-day  ceased  to  be  so  to-morrow,  and  conversely. 

There  are  some  other  points  of  interest  and  practical  importance 
which  we  may  deal  with  in  a  future  number.  With  the  view  of  a 
parliamentary  investigation,  it  is  right  for  every  citizen  to  lend  his 
aid  in  obtaining  these  laws  placed  on  a  more  satisfactory  basis,  and 
the  many  evils  of  which  they  are  now  the  parent  mitigated,  if  not 
altogether  removed. 

One  thing  is  obvious,  that  the  legal  doctrine  that  game  is  not  pro- 
perty, and  belongs  to  the  finder  of  it,  is  quite  inconsistent  with  the 
spirit  of  the  manifold  enactments  which  render  it  fiu*  more  sacred 
than  any  property  whatever.  In  mere  justice  to  the  class  to  whom 
the  Giune  Laws  hold  out  a  temptation  to  a  career  of  crime,  many 
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persons  are  of  opinion  that  it  would  be  better  to  get  rid  of  what  is 
little  better  than  eLfietiariy  and  declare  game  to  be  the  property  of 
the  owner  of  the  land  on  which  it  is  found.  That  simple  diMsla^ 
ration  would  at  least  relieve  the  Courts  firom  the  opprobrium  of 
entertaining  a  class  of  questions  in  which  the  Acts  relating  to 
trespass  hy  day  or  by  night  are  prolific,  and  from  the  subtle  diffi* 
culties  attending  their  solution.  The  appropriating  of  game  with* 
out  leave  of  the  owner  being  treated  as  Uieft,  would  at  once  direst 
the  poacher  of  all  the  heroism  of  which  he  boasts,  and  of  the  sym- 
pathy he  receives  from  the  general  public  as  a  martyr  to  what  are 
considered  iniquitous  laws. 
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Alexandeb  Swikton  of  Mersington,  who  was  appointed  an 
Ordinary  Lord  in  1681,  and  reappointed  in  1689  after  the  Bevolu* 
tion,  was  chiefly  remarkable  for  his  zeal  as  a  supporter  of  Presbytery. 
It  is  curious  to  note  how  this  fact  influences  the  character  which  is 
given  of  him  by  writers  of  opposing  religious  opinions.  Thus  Bal* 
carras,  describing  a  popular  outbreak  against  the  Papists  at  the 
time  of  the  Revolution,  says  it  was  headed  by  Mersington,  'the 
fanatick  judge,  with  a  halbert  in  his  hand,  and  as  drunk  as  ale  and 
brandy  could  make  him.'  His  Lordship  had,  at  all  events,  the  sup- 
port of  the  civic  authorities ;  for  Balcarras  states  that  he  was  accom* 
panied  by  the  '  provost  and  magistrates.*  Nevertheless  he  goes  on 
to  say  (p.  43),  that  after  plundering  the  Abbey  and  Jesuit^  House^ 
the  'gentlemen  and  rabble  brol^  into  the  Earl  of  Perth's  cellars, 
and  made  themselves  as  drunk  with  wine  as  they  were  before  with 
zeal ;  for,  two  or  three  days  thereafter,  they  rambled  up  and  down 
the  town,  searched  and  plundered  what  Soman  Catholic  houses  thej 
could  find,  which  were  very  few,  except  some  Catholic  ladies  whom 
they  used  villanously ;  nor  did  the  Council  anything  to  hinder  their 
disorder.'  On  the  other  hand.  Sir  James  Stewart,  the  Lord  Advo- 
cate, in  a  letter  to  Carstairs,  dated  Aug.  1700  (State  Papers,  625), 
describing  Mersingtou's  sudden  death,  says, '  On  Tuesday  last,  the 
Lord  Mersington  dined  well  with  a  friend  in  the  Merse,  and  went 
well  to  bed'  (query,  are  the  two  wells  to  be  read  in  the  same  seoso^ 
or  is  the  former  to  be  read  in  that  of  <  not  wisely  but  too  wdl^t) 
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^  bat  was  foand  dead  before  four  in  the  morning,  his  ladj  in  bed  with 
him,  who  knew  nothing  of  his  dying.  A  warning  stroke.  He  was 
a  good  man,  and  is  much  regretted.'  It  should  be  stated  that  Sir 
James  Stewart  was  himself  one  of  the  be^t-abuBed  men  among  the 
Presbyterians. 

James  Murray  of  Philiphaugh  was  bbrn  in  1655.  He  repre- 
sented the  county  of  Selkirk  in  the  Conventions  of  1678  and  1681. 
He  was  a  strong  supporter  of  the  Presbyterian  party,  and  as  such 
was  very  obnoxious  to  the  Government  On  several  occasions  he 
was  accused  of  taking  pait  with  the  ^rebels;'  but  it  was  not  till 
6th  October  1681  that  the6e  charges  were  finally  disposed  of.  Foun- 
tainhall  says  (Decisions  K  159),  ^The  Council  found  Philiphaugh 
had  malversed  and  been  remiss  in  punishing  conventicles,  etc.,  and 
therefore  they  simply  deprived  him  of  his  right  of  Sheriffship  of 
Selkirk — it  not  being  heritable,  but  bought  by  King  Charles  from 
his  father,  and  declared  it  y^bs  devolved  in  the  King's  band  to  give 
it  to  any  other.*  Some  said,  seeing  the  Duchess  of  Lauderds^le's 
courtship,  by  which  he  had  stood,  was  now  dried  up,-  he  canie  off 
well  that  her  was  not  likewise  fined.' 

The  most  doubtful  part  of  Murray's  conduct  is  connected  winh 
the  trials  for  the  Bye  House  Plot.  Having  been  mentioned  in 
Carstairs'  confession,  he  was  thrown  into  prison  in  September  1684, 
and  being  threatened  with  the  ^  boots,'  at  once  admitted  that  he  had 
been  engaged  in  a  plot  against  the  Government,  which  had  been 
going  on  for  several  years.  He  was  at  first  liberated  on  bail,  but 
aft;erwards  received  a  pardon,  in  order  that  he  might  give  testimony 
at  the  trial  of  Baillie  of  Jerviswood  and  others.-  He  was  examined 
accordingly  at  Baillie's  trialy  and  upon  his  and  other  evidence  that 
gentleman  was  convicted  and  executed.  No  other  person  suffered 
in  Scotland  the  last  penalty  of  the  law  for  being  concerned  with  the 
plot ;  but  Murray  gave  evidence  when  the  Earl  of  Tarras,  Polwarthy 

Torwoodlee,  etc.,  weife  forfeited. 

•  •      • 

^  It  was  doubted,'  says  Fonntamhall  (i*.  S03),  *  how  far  thir  testimonies,  ezv 
torted  Mr  torturawf^  can  be  probatiYe  against  third  parties,  seeing  witnesses  should 
be  BO  far  yoluntary  and  spontaneons,  as  td  be  under  no  impressions  or  terrors 
of  fear  of  life  or  limb  ;•  others  judge  them  best  to  be  credited  then.  Some  thought 
cNir  Privy  Council  would  havebeen  at  some  loss,  and  contracted ^ome  task  by 
this  cruel  torture,  had  they  suffered  it  as  they  did  the  boots  (which  they  re- 
not,  their  legs  being  sxnall},  without  discoTering  or  revealing  this  con- 
but  their  oonfessing  tends  to  justiiy  the  Fhvy  Council's  pn^edure.' 
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One's  sympathies  are  all  with  the  conspirator  nnder  trial,  and 
against  his  associate  bearing  testimony,  however  true,  against  hinu 
Bnt  it  most  be  admitted  that  the  tortnre,  and  even  the  boots,  which 
Foantainhall  affects  to  disregard,  were  very  powerful  modes  of  dili- 
gence for  the  recovery  of  testimony,  and  we  cannot  be  too  thankful 
that  we  live  in  times  free  alike  from  plots  and  their  consequences. 
It  would  appear  that  Murray's  conduct  did  not  do  him  any  serious 
harm  with  the  Bevolutionary  party,  for  we  find  that  he  was  one  of 
the  first  judges  nominated  to  the  Scottish  bench  after  the  succession 
of  William  and  Mary.  Nor  was  this  the  only  preferment  he  ob« 
tained  at  the  hands  of  the  Government ;  for  he  was  twice  appointed 
Lord  BegiBter,  and  ultimately  retained  that  office,  along  with  his 
judicial  one,  till  his  death,  which  happened  in  1708. 

Sm  Datip  Home  of  Crossrig  was  admitted  advocate  in  1687. 
From  Pitmedden's  account,  it  appears  that  he  was  exempted  firom 
the  usual  trials,  in  respeet  FonntainhaU  and  certain  others  testified 
to  the  diligence  with  which  he  had  at  one  time  studied  Civil  Law  and 
obtained  proficiency  in  it,  but  that,  ^  for  weighty  reasons,  he  had 
desisted  from  such  close  prosecution  of  his  studies  as  was  necessar 
for  undergoing  a  strict  tryaH.'  We  doubt  whether  such  an  excuse 
wenld  satisfy  the  €ivil  Service  Commissioners,  or  even  the  present 
Sxaminators  for  the  Faculty  of  Advocates.  Little  is  known  of 
Crossrig,  who  was  made  an  Ordinary  Lord  in  November  1689,  ex- 
cept in  connection  with  the  great  fire  which  took  place  in  Edin* 
burgh  in  1700.  The  whole  of  his  title-deeds  having  been  burnt,  be 
presented  a  petition  to  Parliament,  praying  them  to  pass  an  Act  for 
proving  the  tenor  thereof*  The  prayer  of  the  petition  was  granted, 
and  an  Act  passed  in  compliance  with  it  (1701,  c.  17),  wliich  oc- 
cupies ten  double-columned  folio  pages  of  Thomson's  edition  of  tlie 
Scottish  Acts.  In  the  preamble  of  the  Act  the  following  narrative 
of  the  fire  occurs : — 

^  On  the  Sd  of  Febr.  last,  there  broke  out  in  the  Meal  Mercat  of  this  city 
a  most  dreadfull  conflagration,,  to  the  deBtruction  in  a  few  hours  of  the  most 
beautifull  fabrics  thereof ;  the  said  Sir  David  haveing  his  lodging  ixmnediat^ly 
above  Mr  John  Buchan^s  house,  where  the  fire  b^;an,  and  where  it  had  nuuile 
such  progress  before  he  knew  thereof,  that  the  fir^  thing  he  saw  after  his  ad- 
vertisement was  the  flames  comeing  out  at  Mr  John  Buchan's  windows,  so  that 
he  had  scarce  time  to  escape  with  the  lives  of  his  fanulie,  many  of  thaa  bang 
in  bed,  whereby  he  hath  sustained  a  great  loss,  not  only  of  h^  furniture  ana 
liberaxy,  but  in  the  destruction  of  his  own  papers,  and  other  papers  of  his  friends 
and  relations  whereof  he  had  the  ciifitody.' 

President  Forbes  of  Culloden's  account  of  the  fire  is  so  interesting 
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as  to  be  well  worth  quotation.    In  a  letter  to  his  brother^  Colonel 
Forbes,  he  writes : — 

^Edin.  6  Feby.  1700.— 'Upon  Saturday's  nii^t,  by  ten  o'clock,  a  fyie  burst 
out  in  Mr  John  Bachan*s  closet  window,  towards  the  Meall  Mercate.  It  con- 
tiuaed  whill  eleven  a  clock  of  the  day  with  the  greatest  frayor  and  yehemency 
that  erer  I  saw  fyre  do,  notwithstanding  that  I  saw  London  borne. 

^  Ther  are  burnt,  by  the  easiest  computation,  betwixt  8  and  400  f amilys :  all 
the  pryde  of  Edenr.  is  sunk ;  from  the  Cowgate  to  the  High  Street  all  is  burnt, 
and  hardly  one  stone  left  upon  another.  The  Commissioner,  President  of  the 
Parliament,  President  of  the  Session,  the  Bank,  most  of  the  Lords,  Lawyers, 
and  Clerks,  were  all  burnt,  and  many  good  and  great  familys.  It's  said  just 
now  by  Sr.  John  Cochran  and  Jordamull,  that  ther  is  more  rent  burnt  in  this 
fyre  then  the  whde  city  of  Glasgow  will  amount  to.  The  Parliament  House 
yery  hardly  eacapt ;  all  Registers  confounded ;  Clerks  Chambers,  and  processes, 
in  such  a  confusion,  that  the  Lords  and  Officers  of  State  are  just  now  mett  at 
Ko8se*8  Taveme,  in  order  to  adjoumeing  of  the  Session  by  reason  of  the  disscxtler. 
Few  people  are  lost,  if  any  att  all ;  but  ther  was  neither  heart  nor  hand  left 
amongst  them  for  saveing  from  the  fyre,  nor  a  drop  of  water  in  the  Cistemes : 
twenty  thousand  hands  Sitting  their  trash  they  know  not  wher,  and  hardly.20 
at  work.  These  babells,  of  ten  and  fourteen  story  high,  are  doun  to  the  ground, 
and  ther  falPs  very  terrible.  Mauy  rueful  spectacles,  such  as  Corserig  naked, 
with  a  child  under  his  oxter,  happing  for  his  lyffe ;  the  Fi^  Mercate,  and  all 
from  the  Cow  Gate  to  Pett  Street's  Close,  are  still  bumeing.  Iliis  Epitome  of 
dissolution  I  send  you,  without  sayiug  any  more,  hot  that  the  Lord  is  angry 
with  us,  and  I  see  no  intercessor.*-H(Ctt0(K/fn  Papen,  p.  27.) 

Grossrig  died  in  1707. 

Sir  John  Lauder  of  Fonntainhall,  one  of  the  most  eminent  of  our 
Scottish  lawyers,  was  bom  in  1646.  After  studying  Civil  Law  for 
several  years  at  Poictiers,  Leyden,  and  other  places,  he  was  admitted 
adyocate  in  1668*  In  1669  he  married  a  daughter  of  the  well-known 
Sir  Andrew  Samsay,  Provost  of  Edinburgh,  through  whose  influence 
he  was  appointed  one  of  the  assessors  for  the  city.  Sir  John  was  all 
along  opposed  to  the  Stuart  Government,  but  he  was  not  a  man  to 
act  violently  in  support  of  his  opinions.  He  was  one  of  Argyle's 
counsel  in  1681,  and  incurred  the  displeasure  of  the  Court  for  the 
part  he  took  in  the  defence  of  that  nobleman.  In  1685  he  was 
elected  as  the  Commissioner  for  the  county  of  Haddington,  which  he 
continued  to  represent  down  to  1707.  In  April  1686  he  became  so 
obnoxious  to  the  Government  that  he  was  threatened  with  imprison* 
ment  and  seizure  of  his  papers ;  threats,  however,  which  were  not 
put  in  force.  At  the  Revolution  he  was  appointed  an  Ordinary 
Liord,  and  took  his  seat  as  Lord  Fountainhali  on  1st  November 
1689.  In  1692  the  office  of  Lord  Advocate  was  offered  to  him ;  but 
he  declined  to  accept,  because,  it  is  said,  he  made  it  a  stipulation,  if 
be  took  it,  he  should  be  at  liberty  to  prosecute  those  who  were  con- 
cerned in  the  massacre  of  Glencoe.  It  did  not  suit  the  Government 
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to  accede  to  the  stipulatioii,  and  the  office,  in  consequence,  was 
given  to  Sir  James  Stewart.  Throughout  the  debates  on  the  Union, 
Sir  Johii  Lauder  belonged  to  the  party  denominated  the  ^  Patriots,' 
and  he  frequently  protested  against  wliat  he  considered  the  improper 
concessions  made  to  England  in  various  of  the  Articles,  It  is  chiefly, 
however,  on  account  of  his  ^Decisions'  th^t  Fountainhall  is  known. 
These  were  published  in  two  folio  volumes  in  1759  and  1761 ;  and, 
besides  containing  most  admirable  reports  of  the  cases  decided  in 
all  the  Supreme  ^Courts  of  Scotland  from  1678  to  1712,  they  are 
interspersed  with  a  vast  amount  of  historical  matter  and  anecdotes 
of  the  times  told  in  the  most  interesting  aijd  racy  manner.  In 
addition  to  the  ^  Decisions,"  Fountainhall  wrote  ^  Historical  Observes 
of  Memorable  Occurrences  in  Church  and  State,  from  October 
1680  to  April  1686,'  which  were  published  in  1840  by  the  Banna- 
tyne  Club.  Tjbte  same  learned  society  published  in  1848,  under  the 
title  of  ^  Historical  Notices  of  Scottish  Afiairs,'  those  portions  of  the 
*  Decisions'  which  concern  the  historian  rather  than  the  lawyer. 
Forbes,  in  his  Preface  to  the  Journal  of  the  Session  (p.  xliv.),  says 
of  Fountainhall : — 

*'  The  publick  and  private  character  of  this  excellent  judge  are  now  so  well 
known,  that  J.  need  eay  no  more  of  him  than  that  l\e  signalized  himself  as  a  good 
patriot  and  true  Protestant  in  the  Parliament  of  1686,  in  defence  of  the  pezud 
isLws  against  Popery.  This  self -denyed  man  liath  taken  no  less  pains  to  alian 
places  that  were  in  his  offer  than  some  others  have  been  at  to  get  into  mefer- 
ment :  Witness  his  refusing  to  accept  a  patent^  in  the  year  1692,  to  be  King^a 
Advocate ;  and  the  reigning  his  place  of  a  Lora  of  Justiciary  after  the  Union, 
"which  her  Majesty  with  reluctancy  took  off  his  hand.  In  short,  his  Lordship  is 
(what  I  know  by  experience^  as  communicative  ^  he  is  universally  learned  and 
knowing.' 

When  Lord  Karnes  ^as  admitted  advocate,  Fountainhall  was 
still  on  the  bench ;  and  Lord  Woodhouselee  has  accordingly  given 
a  short  sketch  of  him,  characterized  by  all  that  author's  taste  and 
truthfulness  i — 

*'  Sir  John  Lauder  of  Fountainhall,'  he  writes  (Life  of  Lord  Karnes,  i.  44), 
'*  was  a  profound  lawyer,  and  a  man  of  considerable  learning  and  knowledge  of 
liuman  nature ;  having  read  much,  and  studied  the  character  of  mankind.  As 
a  judge,  he  applied  himself  with  indefatigable  assiduity  to  the  discharge  of  bis 
official  duties ;  and  has  left  a  very  honourable  memorial  of  his  talents  and  in« 
dustry  in  his  collection  of  ** pecisjions,"  whioh  record  the  proceedings  of  the  Court 
of  Session  from  1678  to  1712,  and  incidentally  note  the  transactions  of  tbe 
Privy  Council  of  Scotland,  with  those  of  the  Courts  of  Justiciary  and  Ex- 
.chequer — a  work  compiled  with  so  pleasing  a  n^xture  of  the  anecdotes  of  the 
times,  and  so  much  cnaracteristic  ingenuity  of  observation,  as  to  render  its 
perusal  agreeable  even  to  the  general  reader,  and  valuable  to  the  historiaii,  inde- 
pendent of  its  utility  to  the  {Sessional  lawyer/ 

'"    Sir  John  was  twice  married.    His  first  wife  dying  on  27th  Fd>^ 
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maiy  1686,  lie  thus  records  his  grief: — *  At  night  happened  mors 
earissimcB  mew  conjugia  mihi  <anari88ima  et  luctuosissitnaJ  Like 
many  other  despairing  widowers^  he  married  again  in  twelve  months. 
He  died  himself  in  1722. 

SiE  William  Anstbuth£;b  of  Anstrutbqr,  after  sitting  in  Par- 
liament for  several  years  as  Commissioner  for  Fife,  and  taking  an 
active  part  in  public  business,  .was  appointed  an  Ordinary  Lord  in 
1689,  and  took  his  seat  when  the  bench  was  reconstituted  after  the 
devolution.  He  gotfrom  Queep  Anne  a  gift  of  the  highly  important 
heritable  office  of  one  of  the  royal  ^  Cibo  cidce  or  Carvers,'  and  was 
also  made  Master  of  the  Household.  Sir  William  was  of  a  literary 
md  philosophical  turn,  and  published  in  1701  a  volume  of  ^  Essays 
Moral  and  Divine.'  ,Campbel]^  .in  his  ^  History  of  Scottish  Poetry' 
(p.  141),  says,  his  friends  did  everything  they  could  to  dissuade  him 
Jrom  giving  the  work  to  the  world.  Sir  William,  on  the  contrary, 
speaks  in  his  preface  of  the  ^  motive  which  made  him  yield  to  the 
importunity  of  my  ftiends  in  exposing  these  Essays  to  the  publick 
view.'  The  Essays  are  very  miscellaneous,  and,  it  cannot  be  denied^ 
justify  Campbell's  statement  rather  than  their  author's  own  just 
quoted.  They  are  five  in  nuniber :  Against  Atheism, — Of  Provi- 
dence,— Of  Learning  and  Religion, — Of  Trifling  Studies,  Stage 
Plays,  and  Romances, — Upon  the  Incarnation  and  Redemption. 
Sir  William,  however,  did  not  feel  himself  at  all  tightly  bound  by 
the  natural  limits  of  his  subjects,  but  wandered  over  every  unlikely 
field  of  remark,  stringing  together  his  inconsequential  thoughts  in 
the  most  singular  manner.  It  would  be  impossible,  without  a  far 
larger  citation  than  our  space  will  allow,  to  do  full  justice  to  his 
style  either  of  thought  or  language.  We  can  only  find  room  for 
one  or  two  sentences,  which  are  about  the  best  in  the  book.  In  his 
'  Discourse  on  Trifling  Studies,'  etc.  (Essays,  p.  155),  Anstruther 
says: — 

^  Woman  hath  much  more  exact  symmetry  and  harmony  in  her  composition, 
of  a  more  exoellent  form  and  shape,  of  a  more  mild  and  modest  disposition^  ge- 
nerally than  men ;  which  we  may  attribute  to  the  excellency  of  ner  plastick 
•origine,  for  man  was  formed  immediately  of  the  dust  of  the  earth,  but  woman 
of  that  refinement.  But  some  may  say,  she  was  composed  only  of  that  crooked 
part  of  man  his  rihb\  which  makes  her  ever  since  have  such  a  curvity  and  per- 
vensenesB  in  their  nature*    Which  as  one  tells  us, 

'^  And  of  that  crooked  shapeless  thing  did  frame  ^ 

The  world's  great  plague,  and  did  it  Woman  name.'* ' 

Sir  WiUiam  died  in  1711. 
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Sib  Abchibald  Hope  of  Sankefllbr  was  admitted  adTocale  in 
1664.  He  was  one  of  those  who  left  the  bar  on  aooonnt  of  the  di»* 
pnte  abont  the  right  to  appeal,  bnt  was  readmitted  in  1676.  In 
1681  Sir  Archibald  was  called  before  the  Coundl  for  *  absence  finom 
the  host'  in  1679.  Fonntainhali  describes  the  proceedings  thus 
(i.  146)  :  ^  Mr  Archibald  Hope  of  Sankeillor,  advocate,  because  be 
had  voted  against  the  Dnke  and  the  court  faction  in  the  election  of  the 
Commissioners  for  Fife,  is  pursued  before  the  Privy  Council  for  ab- 
sence from  the  King's  host  at  Bothwel  Bridge ;  against  which  he 
proponed  on  his  privileges  as  an  advocate  (of  which  exemption,  see 
in  March  1680),  and  that  he  sent  a  man  and  horse  for  him.  The 
Privy  Council  repelled  this,  so  that  out  of  pique  the  advocates^  pri- 
vileges were  at  this  time  subverted  and  overthrown.  But  they  re- 
mitted to  a  committee  to  consider  how  for  his  sending  a  horseman 
should  alleviate.'  The  passage  referred  to  by  Fonntainhali,  under 
date  March  1680,  is  so  curious  that  we  quote  it. 

*  March  6,  1680. — ^At  the  Criminal  Court  some  heritors  of  the  three  Lothians 
were  panneled  for  abeence  from  the  King's  host.  ...  In  Mr  WiiHam 
Chiesly's  case,  as  heritor  of  Cowbum,  the  defence  of  his  being  a  member  of  the 
College  of  Justice  was  proponed,  to  exeem  him  from  personal  attendance  at  the 
King^s  host,  and  was  repelled,  as  I  hear ;  but  it  was  neither  fully  debate,  iwr 
the  Acts  in  their  favours  shown  ;  and  therefore  the  Criminal  Lords  continued 
the  diet  against  Mr  Thomas  Learmont,  Mr  James  Hunter,  and  the  other  advo- 
cates, who  were  conveened  for  their  absence,  and  had  got  indictments  and  dta* 
tions  for  that  effect,  and  they  forbore  to  insist  against  tiiem.  It  may  be  aUedged 
for  advocates,  that  they  are  not  obliged  to  attend  hosts  and  raids,  and  a  man 
in  arms  for  them,  and  ought  not  to  be  pursued  for  absence  therefrom :  Imo, 
Because  the  Roman  law  ezeems  and  privileges  them  ab  omnibus  functumibns 
provincialibus^  //.  3.  j*  6.  C,  de  advocat.  div.  jud,  et  tot,  tit,  C,  de  professor,  d 
medicis ;  immo  ab  excubiis^  as  Qothofred  there  affirms.  2Jo,  They  are  liberate 
by  an  express  Acfc  of  Sederunt  made  by  the  Duke  of  Chaltelheraut,  Governor  in 
1545.  S^to,  In  June  last  the  Lords  eat  all  the  time  of  the  raid  and  campaign, 
and  80  advocates  could  not  warrantably  desert  their  clients*  affairs,  contrary  to 
their  oath  dejideli^  and  of  attending  the  Lords.  4to,  By  acts  of  secret  Council 
then  made,  the  College  of  Justice  were  listed  into  a  company  to  help  to  guard 
the  town  of  Edinburgh,  and  they  chused  their  captain,  ueutenant,  and  otiier 
officers,  and  got  arms  from  the  Castle,  and  marched,  and  drew  np,  and  used  dBb- 
cipline.  ^  Nota, — This  makes  not  against  the  Coll^  of  Justice,  for  Mr 
William  Chiesly  is  deprived  from  being  a  writer  to  the  signet.* — (FountainkaJL 
i.  99.) 

There  would  thus  appear  to  have  been  a  corps  of  Devil's  Own 
nearly  two  centuries  ago.  So  fashions  revolve  in  cycles,  the  dura* 
tion  of  wliich  is  uncertain,  but  their  return  sure.  In  America  at 
the  present  day,  similar  questions  to  that  raised  in  Hope's  case  must 
arise.  We  doubt,  however,  whether  Mr  Lincoln  would  bold  the 
members  of  the  various  Northern  bars  exempt  from  the  operation  of 
the  Militia  Draft  Act  on  the  authority  of  the  title  of  the  Code  dm 
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advocat.  div.  jud.    The  age  of  privileges  is  past,  at  least  among  oiir 
Anaerican  cousins* 

Sir  Archibald  was  appointed  an  ordinary  Lord  in  16S9,  and  after 
discharging  his  judicial  duties  with  great  assiduity  and  ability,  died 
in  1706. 

Sir  William  Hamilton  of  Whitelaw  was  admitted  advocate  in 
1664.  With  the  rest,  he  absented  himself  on  account  of  the  dispute 
about  the  Appeals,  but  was  readmitted  in  1676.  He  was  made  an 
Ordinary  Lord  in  1693,  and  Justice-Clerk  in  1704.  All  contem- 
porary writers  admit  that  Hamilton  was  a  man  of  great  abilities ; 
bat  somehow  he  failed  to  gain  the  good-will  even  of  that  party 
which  he  most  zealously  snpported.  When  Daliymple  of  North 
Berwick  was  made  President,  in  1698,  Hamilton  expected  to  have 
got  the  Chair,  through  the  influence  of  Lord  Tulllbardine,  and  was 
grievously  disappointed  that  he  did  not  obtain  it.  Sir  James 
Stewart,  then  Lord  Advocate,  in  a  letter  to  Carstairs  (State 
Papers,  p.  339),  says  that  Lord  Tullibardine  complained  to  him 
that  he  had  been  the  means  of  defeating  his  endeavours  to  procure 
the  presidency  for  Lord  Whitelaw* 

*  As  for  L.  Whitelaw/  Sir  James  continues,  *  I  told  him  my  esteem  of  his 
abilities,  and  that  when  at  London  I  had  said  freely  to  his  Lordship  that  I 
desired  not  the  Chair,  and  that  Sir  James'  (Ogilvie,  afterwards  Earl  of  Seafield) 
*  could  witness  for  me,  that  I  had  not  solicit  hun  against  Whitlaw :  but  his  Lord- 
ship knew  well  enough  where  that  matter  stuck,  and  that  I  was  not  to  be 
charged  with  it ;  and  all  I  had  said  as  to  the  Session  was,  and  would  say  it 
still,  that  the  Sonion  needed  a  hallance ;  and  that  though  the  L.  Whitlaw  were 
in  the  lowest  seat  of  the  bench,  he  was  too  strong.  So  he  asked  me  how  I  would 
ballance  it?  I  said,  I  was  not  to  advise  in  it,  but  thought  Commiss.  Dalrym}^ 
a  verie  able  man ;  and  he  also  commended  him.  But,  says  I,  my  L.  Whitlaw 
has  himself  most  to  blame ;  and  for  me,  I  have  endeavoured  to  serve  the  King 
faithfully,  and  would  do  so,  while  he  allows  me :  And  as  to  aU  others,  I  was  for 
Hvixig  and  let  live,  and  wish't  that  great  men  would  live  in  peace.' 

Stewart  belonged  to  the  same  party  with  Hamilton,  and  his  testi- 
mony is  therefore  the  more  trustworthy.  The  following  character 
by  Lockhart  (Memoirs,  i,  107)  is  no  doubt  too  highly  coloured ;  for 
LfOckhart  was  a  keen  partisan,  and  had  no  love  for  Lord  Whitelaw 

or  any  of  his  friends : — 

*  He  was  bred  a  lawyer,  and  after  the  Revolution  raised  to  the  bench,  upon 
aoooont  of  his  Whiggery  and  disloyalty.  He  soon  displayed  a  frowaid,  haughty 
mind.  Betwixt  man  and  man,  wherein  he  had  no  particular  concern,  he  was 
just ;  but  extremely  partial  where  his  friend  or  his  own  politics  interfered.  He 
has  a  sound,  solid  judgment ;  but  all  his  actions  were  acoompaaied  with  so 
mach  pride,  vanity,  ill-nature,  and  severity,  that  he  was  odious  to  everybody. 
He  gloried  in  lus  nutlice  to  the  Royal  family,  and  was  a  great  promoter  of  the 
Hiuioverian  succeanon.' 
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A  poet  (?)  of  similar  feelings  with  Lockhart*8  has  thus  comine> 
morated  Lord  Whitelaw's  death,  which  took  pkce  in  1704  (Scotdsh 
Pasqnilsy  p.  73) : — 

'  Old  Nick  was  in  want  of  a  lawyer  in  hell. 

To  preside  o'er  the  Court  there,  of  Seasion ; 
So  old  Whytlaw  he  took^  for  he  suited  him  weD, 

For  tyranny,  lost,  and  oppreBsion. 
Twixt  the  devil  and  Whytiaw,  the  poor  wietches  damnM 

Will  be  sore  put  about  in  that  hot  land ; 
F6r  now  the  fierce  Justice-Clerk's  got  the  coihmand. 

They  oouhl  hardly  be  worse  off  in  Scotland.' 


NOTES  ON  THE  LEGISLATION  OF  THB  YEAR. 

Although  containing  nothing  which  the  most  idtra-consenratiye 
conld  describe   as  an   innovation   on  the  established  laws  of  the 
country,  the   statute   book  of  this  year  includes  a   considerable 
number  of  enactments,  chiefly  of  an  administrative  and  economical 
character,  which  extend  to  Scotland,  and  which  may  claim  some 
little  share  of  attention  from  the   legal  professfen.     Among  the 
statutes  possessing  a  more  general  interest,  we  must  not  omit  to 
notice  the  new  Act  for  the  Incorporation,  Regulation,  and  Winding 
up  of  Trading  Companies  and  other  Associations,  25  and  26  Yict^ 
cap.  89.    This  Act  is  mainly  a  consolidation  of  the  last  Joint  Stock 
Companies  Act,  with  the  various  supplementary  enactments  on  the 
same  subject,  and  the  more  general  provisionit  of  the  statutes 
regulating  the  constitution  of  banking  and  insurance  companies. 
We  shall  avail  ourselves  of  the  opportunity  presented  by  the 
appearance  of  this  useful'  measure,  to  sketch  the  features  of  that 
new  code   of  partnership  law,  the  growth  of  recent  years,  which 
has  now  assumed  a  systematic  and,  we  may  hope,  a  permanent  form. 
The  subject,  however,- is  too  extensive  to  be  dealt  with  iu  the  limits 
of  a  single  article ;  and  for  the  present  we  shall  donflne  oar  attention 
to  such  other  materials  as  die  legislation  of  the  session  presents  for 
review. 

•  •  

An  Act  to  amend  the  General  Her  and  Harbatir  Acty  1861. — (ii 
Vict.,  cap.  19.) 

An  Act  to  amend  ^  The  Merchant  Shipfifng  Acty  1854/  <  The  Met- 
chant  Shipping  Amendment  Act\  1855,'  and  ^  Tlie  CuetovM 
Coneolidatim  Acty  1853.'— ^25  and  26  Vict.,  cap.  63.) 

.    The  statutes,  the  titles  of  which  are  affixed,  are  examples  of  a 
class  of  enactments  which  have  been  rendered  necessary  by  the 
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extension  of  commerce,  and  which  are  eveiy  year  becoming  more 
nomeroas.  The  object  of  the  Pier  and  Harbour  Amendment  Act 
is  to  give  additional  facilities  for  the  contraction  and  improvement 
of  harbour  accommodatroni  with  particular  reference  to  works  of 
this  nature  undertaken  by  private  associations.*  As  usual  in  this 
class  of  enactments,  the  administrative  powers  requisite  for  the 
protection  of  the  public  interests  are  vedted  in  the  Board  of  Trade. 
The  Act  contains  a  variety  of  provisions  relative  to  notices  and  the 
deposit  of  plans  and  sections,  which  must  be  studied  by  the  legal 
advisers  of  the  promoters  of  the  associations  to  which  we  harve  re- 
ferred ;  but  the  details  are  not  generally  interesting,  and  we  do  not 
propose  to  refer  to  its  provisions  more  particularly. 

The  new  Merchant  Shipping  Act  forms  a  rather  bulky  supple-^ 
ment  to  the  existing  legislation  on  the  subject.    Its  minute  and 
complex  provisions,  together  with  those  of  its  congeners,  must,  we 
should  think,  be  a  source  of  considerable  embarrassment  to  persons 
connected  with  the  shipping  interest.    We'  believe,  however,  that 
the  legislation  illative  to  this  subject  has,  on  the  whole,  worked  well, 
— a  conclusion  which  might  safely  be  drawn  from  the  diminution  of 
litigation  on  subjects  connected  with  maritime  jurisprudence,  in 
spite  of  the  constant  increase  in  the  shipping  trade.    In  our  supple- 
mentary reprint  of  the  statutes  applicable  to  Scotland,  we  have 
included  those  parts  of  the  new  Act  which  relate  to  jurisdiction  and 
process ;  and  it  will  be  sufficient  here  to  indicate  in  a  general  way 
the  scope  of  those  provisions.    Section  49  extends  the  summary 
jurisdiction  in  salvage  cases,  conferred  by  the  principal  Act  upon 
the  Justices  of  Peace  and  County  and  Sheriff  Courts,  to  all  cases  in 
which  the  value  of  the  property  saved  does  not  exceed  L.IOOO, 
whether  the  salvage  service  has  been  rendered  within  the'  Kmits  of 
the  United  Kingdom  or  elsewhere.    Her  Majesty's  Secretaries  of 
State  are  charged  with  the  duty  of  prescribing  the  scale  of  costs  to 
be  awarded  in  such  cases, — a  power  which  might,  we  think,  have 
been  more  appropriately  conferred  upon  the  judges  of  the  Superior 
Courts  in  the  different  parts  of  the  United  Kingdom.    Section  50 
provides  for  the  judicial  valuation  of  wrecks.     Section  51  gives  the 
Lord  Ordinary  officiating  on  the  Bills  during  vacation  the  same 
jurisdiction  which,  by  the  principal  Act  (section  468),  was  conferred 
upon  the  Court  of  Session  in  its  Divisions ;  and  in  the  two  succeed- 
ing sections  provision  is  made  for  the  custody  and  ultimate  disposal 
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of  unclwned  wrecks.  Sections  54  to  56  treat  of  the  liabiUty  of 
Bhipowners.  By  these  dansesi  the  liability  of  owD^rSy  in  lespect  of 
loss  of  life  or  personal  injory^  is  limited  to  a  sum  corresponding  to 
L.15  per  Um  of  the  ship's  tonnage ;  and  in  respect  of  damage  to  ships 
or  cargo,  arising  from  improper  navigation  or  other  fault  of  the 
master,  to  an  aggregate  amount  not  exceeding  L.8  on  the  tonnage. 
Insurances  effected  against  casualties  resulting  from  improper 
navigation  are  declared  not  to  be  invalid  by  reason  of  the  nature  of 
the  risk. 

The  most  important  clauses^  in  a  legal  aspect,  are  sections  66- 
77,  relating  to  the  deliveiy  of  goods,  and  the  shipowner's  lien  for 
freight.  In  the  event  of  the  owner  or  consignee  failing  to  apply  for 
or  take  delivery  of  the  goods,  the  shipowner  is  entitled,  upon  giving 
certain  notices,  to  land  the  goods  and  store  them  in  a  wharf  or  ware- 
house at  the  expense  of  the  owner,  and  by  so  doing  does  not  forfeit 
his  lien  for  the  freighte  The  owner  may,  however,  obtain  posses- 
sion of  his  property  at  any  time,  on  making  a  deposit  with  the 
wharfinger  or  warehouse^wner,  to  cover  fraght  and  expenses  of 
storage,  and  thereby  throw  upon  the  shipowner  the  onus  of  taking 
proceedings  for  the  recovery  of  the  sum  alleged  to  be  due.  If,  on 
the  other  hand,  no  deposit  is  made,  and  no  settlement  is  effected, 
the  warehouse-owner  is  authorized,  after  three  months,  or  earlier  if 
the  goods  are  of  a  perishable  nature,  to  sell  by  public  auction  ao 
much  of  the  goods  as  may  be  necessary  to  satisfy  his  rent  and  charges. 

An  Act  to  canend  the  Acts  for  the  regulation  of  Public  Houses  in 

Seotland  (25  and  26  Vict.,  cap.  35). 

For  the  purpose  of  this  notice  it  will  be  sufficient  to  indicate  the 
objects  of  the  Act  without  entering  upon  a  detailed  examination  of 
the  clauses.  The  first  twelve  clauses  relate  to  the  granting  of  cer- 
tificates for  licences ;  the  powers  of  the  Justices,  in  this  respect,  being 
enlarged,  while  at  the  same  time  provision  is  made  for  enabling  the 
neighbours  and  residents  within  the  district  in  which  any  licence  is 
demanded,  to  state  objections  afler  giving  notice  to  the  applicant. 
iSections  13-20  provide  for  the  suppression  of  unlicenced  traffic  in 
spirits  and  other  exciseable  liquors.  Some  of  the  powers  ccmferred 
with  that  object  are  sufficiently  arbitrary.  For  example,  section 
20  empowers  any  Justice  or  Magistrnte,  upon  the  oath  of  an  in- 
former, to  grant  warrant  to  any  serjeant  or  superior  officer  of  policy 
to  search  any  specified  house  or  place  for  exciseable  liquors,  *  and  if 
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the  same  be  found  in  soch  house  or  place  exceeding  one  gallon,  to 
seize  such  exciseable  liquors,  together  with  the  vessel  or  vessels  in 
which  the  same  are  contained/  such  warrant  to  continue  in  force 
for  one  month.  Incredible  as  it  may  appear,  the  Statute  goes  on 
to  declare  that  the  person  occupying  or  using  the  premises  where 
soch  liquor  shall  be  found  as  aforesaid,  shall  thereby  be  guilty  of  an 
offence  punishable  by  a  fine  of  L.5,  with  the  alternative  of  thirty 
days  imprisonment.  The  offence,  be  it  observed,  consists  in  the 
fact  of  possession  of  a  gallon  of  any  exciseable  liquor,  coupled  with 
an  oath  of  credulity  by  an  informer  that  exciseable  liquors  are 
tra£5cked  in  within  the  house.  No  evidence  of  actual  trafficking 
appears  to  be  requisite.  There  is  no  reason  to  apprehend  that  the 
extraordinary  powers  conferred  by  this  section  will  be  used  for  the 
annoyance  of  private  individuals.  Nevertheless,  as  the  Act  stands, 
it  is  in  the  power  of  any  totally-abstaining  Justice  of  the  Peace  to 
grant  warrant  to  a  police  officer  to  break  open  his  neighbour's  wine* 
cellar ;  and  if  six  bottles  of  wine  are  found  therein,  to  convict  the 
owner  of  an  offence  pnniflhable  by  fine  and  imprisonment. 

The  next  four  sections  are  concerned  with  the  punishment  of  the 
drunk  and  disorderly — a  class  of  persons  who  have  hitherto  been' 
regarded  as  patients,  for  whom  lodging  and  medical  attendance  was 
to  be  provided  at  the  public  expense,  but  who  are  now  very  pro-^ 
perly  relegated  to  the  class  of  offenders  against  public  order,  and 
made  amenable  to  punishment. 

The  remaining  sections  of  the  Act  provide  for  the  prosecution 
and  conviction  of  offenders  against  its  provisions,  and  those  of  tlio 
Hume  Drummond,  and  Forbes  Mackenzie,  Acts.  Several  of  the 
defects  and  ambiguities  in  the  procedure  clauses  of  the  older  statutes 
are  rectified ;  and,  on  the  whole,  it  may  be  expected  that  this  class 
of  prosecutions,  so  necessary  for  the  protection  of  the  revenue  and' 
the  preservation  of  decorum,  will  now  be  carried  through  with 
safety  and  certainty,  and  the  public  prosecutor  relieved  from  the 
risk  of  impending  actions  of  damages,  which,  as  the  law  formerly 
stood,  tended  to  discourage  prosecutions.  The  form  of  review  pro- 
aded  by  the  33d  section  deserves  commendation  as  an  improvement 
ipon  the  narrow  and  jealous  exclusion  clauses  of  previous  statutes. 
The  appeal  is  to  be  to  the  Circuit  Court  of  Justiciary ;  or,  where 
iiere  are  no  Circuits,  to  the  High  Court  at  Edinburgh.  But,  instead 
of  referring  to  the  Act  of  George  II.,  it  is  left  to  the  Court  of 
Justiciary  itself  to  prescribe  rules  for  the  conduct  of  its  proceed- 
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ings.  The  grounds  upon  whicli  a  conviction  may  be  appealed  are 
corruption  or  malice,  and  oppression^  or  such  deviations  in  point  t>f 
form  from  the  statutory  enactments  as  the  Gourt  shall  think  have 
prevented  substantial  justice  from  having  been  done ;  not  *  sacii 
deviations  as  have  taken  place  wilfulhfj  and  as  the  Court  shall  think/ 
etc,  which  has  been  the  usual  style  in  previous  enactments.  The 
last  ground  of  appeal  appears  to  be  sufficient  to  enable  the  Court 
to  take  cognisance  of  any  question  of  law  arising  upon  a  conviction 
under  the  statute ;  and  this  is  as  extensive  a  jurisdiction  as  the 
public  have  any  interest  in  reserving  to  the  Appellate  Court. 

An  Act  to  remove  douhts  concerning^  and  to  amend  the  Law  relaiing 
tOy  the  private  estates  of  Iler  liiajesty^  Her  heirs  and  successors  (25 
and  26  Vict.,  cap.  37). 

The  immediate  cause  for  legislation  in  relation  to  the  private 
estates  of  the  Crown  in  Scotland  was  the  necessity  of  providing  for 
the  completion  of  a  title  to  Balmoral  and  other  heritable  property  in 
Scotland,  belonging  to  the  late  Prince  Consort,  and  to  which  it  is 
understood  her  Majesty  has  succeeded  as  disponee.  Since  the  time 
of  the  Stuarts  none  of  the  sovereigns  of  Great  Britain  have  acquired 
any  private  estates  in  Scotland ;  and,  accordingly,  while  no  doubt 
could  exist  as  to  the  right  of  the  Sovereign  to  hold  property  of  any 
description  beneficially,  it  is  not  surprising,  looking  to  the  extensive 
changes  affecting  the  feudal  law  which  had  taken  place  in  the 
interval,  that  some  uncertainty  Aould  have  been  felt  regarding  the 
mode  of  vesting  heritable  estate  in  the  person  of  the  Sovereign,  in 
such  a  manner  as  to  prevent  the  property  from  merging  into  the 
public  estate  of  the  Crown,  which,  as  is  well  known,  cannot  be 
gratuitously  alienated  without  the  authority  of  Parliament.  The 
dicta  of  Erskine  and  Bankton  on  the  subject  are  unsatis&ctory;  and 
as  if  to  add  to  the  confusion,  it  appears  that  by  an  Act  passed  at 
the  commencement  of  the  present  reign,  1  and  2  Vict.,  cap.  95, 
the  original  Act  of  Queen  Anne,  prohibiting  alienation  of  Crown 
Estates  had  been  extended  to  Scotland  without  reference  to  two 
subsequent  statutes  of  George  m.  and  George  lY.,  whereby  the 
power  of  disposal  of  the  private  estates  of  the  Sovereign  was  reserved. 

The  statute  under  consideration,  begins  by  rectifying  the  blunder 
committed  by  the  draughtsman  of  the  Act  of  Ist  Victoria,  and  then 
makes  provision  for  the  completion  of  titles  to  the  Crown's  private 
estates.    Such  private  estates  of  her  Migesty  as  are  held  finidally 
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tmder  the  Crown  as  superior,  may  be  held  of  her  Majesty,  her 
heirs  or  saccessors  as  Soyereigns  and  feudal  superiors,  and  the 
dominiam  utile  thereof  shall  not  thereby  become  consolidated  with 
the  dominium  directum  (section  4).  Estates  held  under  subject 
superiors  and  lease-hold  estates  may  be  held  by  her  Majesty 
through  the  interrention  of  a  trust  (sections  3  and  4).  Her 
Majesty's  private  estates  in  Scotland  may  be  disposed  of  by  general 
or  special  disposition,  deed  of  appointment,  power  of  attorney,  etc., 
executed  under  the  sign  manual,  and  attested  by  two  witnesses 
(section  €)•  Other  clauses  provide  for  the  settlement  of  Crown 
property  by  will,  its  descent  by  legal  succession,  and  its  liability  to 
taxation.  Finally,  by  section  11  it  is  declared  that  all  suits  and 
actions  respecting  such  estates  as  may  not  be  vested  in  a  trustee  or 
trustees,  may  be  sued  in  Scotland  in  the  name  of  a  person  to  be 
appointed  for  that  purpose,  such  appointment  to  continue  during 
her  Majesty's  pleasure. 

An  Act  to  make  farther  Provmon  respecting  Lunacy  in  Scotland 

(25  and  56  Victoria,  cap.  54). 

The  provisions  of  this  statute  are  supplementary  to  those  of  the 
Lunacy  Act  20  and  21  yiot.,jcap.  71,  as  amended  by  21  and  22 
Vict.,  cap.  89.  It  is  perhaps  to  be  regretted  that  the  author  of  the 
supplementary  Act  had  not  taken  the  safe  course  of  incorporating 
the  new  enactments  with  the  old,  and  thus  embodying  in  one  mea* 
sure  a  comprehensive  code  for  the  regulation  of  asylums  and  the 
treatment  of  the  insane.  Acts  of  Parliament  the  administration 
of  which  is  confided  to  pvofessional  lawyers,  may  be  patched  up 
by  successive  amendments;  and  however  intricate,  perplexing 
and  inconsistent  may  be  the  sum  of  legislation  on  the  matter,  the 
judge  or  prosecutor,  as  the  case  may  be,  is  expected  to  make  the 
material  workable.  It  is  his  business  to  evoke  harmony  and  con- 
sistency from  the  legislative  chaos ;  and  if  he  fail  in  the  attempt, 
as  men  endowed  with  less  than  creative  genuis  will  fail,  he  need 
expect  no  sympathy  from  the  non<>professional  public.  These 
lunacy  statutes,  however,  stand  in  a  difierent  position.  To  a  very 
large  extent,  the  administration  of  the  law  under  their  provisions 
devolves  upon  physicians,  keepers  of  asylums,  and  the  relatives  of 
the  insane.  The  former  class  are  prevented  by  considerations  of 
expense  from  availing  themselves  of  legal  advice  in  the  performance 
of  those  delicate  duties  which  belong  to  the  daily  routine  of  their 
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profession.  The  latter  naturally  feel  themselves  precluded,  in  many 
instances,  by  motives  of  delicacy,  from  resorting  to  the  assistance  of 
their  legal  advisers.  And  yet,  in  either  case,  a  very  trifling  deviation 
from,  or  misinterpretation  of  the  statutory  enactments  may  subject 
the  individual  to  heavy  penalties,  or  even  to  the  more  vexatious 
and  expensive  calamity  of  an  action  of  damages  for  false  imprison- 
ment. With  the  view  of  making  the  law  as  simple  and  as  intelli- 
gible as  it  is  possible  to  make  it,  we  would  suggest  that  in  the  event 
of  any  farther  amendments  being  required,  the  whole  statutoxy  law 
in  relation  to  lunacy  should  be  consolidated,  after  which  no  farther 
alterations  should  be  admitted  except  in  the  form  of  a  new  code 
embodying  the  necessary  changes. 

Sections  2-^  embrace  some  additional  provisions  relative  to  the 
licensing  of  private  asylums  and  houses  of  detention  for  lunatics, 
and  lunatic  wards  in  poorbouses.  Section  6,  we  presume,  is  in- 
tended to  give  facilities  for  the  treatment  of.  persons  who  were  at 
one  time  called  drunkards,  but  who,  by  a  refinement  of  professional 
phraseology,  are  now  termed  dipsomaniacs.  It  provides  that  any 
person  desirous  of  being  received  into  an  asylum  or  licenced  bouse 
may  obtain  admission  on  making  a  voluntary  application  to  the 
Sheriff  of  the  county,  backed  by  ^  medical  certificate  that  his 
treatment  there  would  be  beneficial,  and  a  written  consent  by  the 
superintendent  of  the  establishment  to  receive  him.  The  superin- 
tendent is  bound,  under  a  penalty  of  L.50,  to  make  a  report  to  the 
Sheriff  once  a  month  upon  the  case  of  any  person  so  admitted, 
stating  his  opinion  as  to  the  sanity  of  the  individual,  and  the  ex- 
pediency'of  his  being  detained.  Such  persons  are  to  be  at  liberty 
to  depart  at  any  time,  unless  the  superintendent  shall  certify  to  the 
Sheriff  ^that  he  considers  such  person  to  be  in  a  state  of  mind 
dangerous  to  himself  or  others,' — a  somewhat  ambiguous  statement, 
and  one  which,  we  should  imagine,  would  cause  considerable  em- 
barrassment to  an  honest  medical  superintendent ;  while,  to  a  ke^ier 
of  elastic  conscience,  it  would  furnish  an  excuse  for  detaining  any 
patient  for  any  length  of  time  that  might  be  prompted  by  his  own 
interest,  or  the  easily  excited  apprehension  of  the  friends  of  the 
inmate. 

Sections  8-12  relate  to  the  mode  of  providing  accommodation  for 
the  insane  in  the  different  parochial,  district,  and  county  divLuons, 
and  give  powers  to  the  District  Boards  to  acquire  land  under  the 
compulsory  provisions  of  tlie  Lands  Clauses  Consolidation  Act. 
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Section  14  repeals  the  34th  section  of  the  General  Act^  and  pre* 
scribes  a  new  form  of  procedure  for  the  reception  of  lunatics.  The 
order  of  admission  is  to  be  granted  upon  a  subscribed  petition, 
accompanied  by  a  schedule  of  particulars,  and  supported  by  certi- 
ficates  from  two  medical  persons,  one  of  whom  may  be  the  medical 
superintendent  or  consulting  or  assistant  physician  of  any  publio 
asylum.  Superintendents  are  authorized  to  receive  and  detain  for 
tliree  days,  without  an  order  from  any  Sheriff,  any  person  whose 
case  is  duly  certified  to  be  one  of  emergency  by  a  qualified  physician. 
Section  15  repeals  the  provisions  of  the  principal  Act  relative  to 
the  commitment  of  dangerous  lunatics,  and  substitutes  other  provi- 
sions. Section  16  empowers  the  General  Board  to  authorize  the 
removal  or  transfer  of  lunatics  from  asylums,  etc.,  by  special  order; 
and  section  17  imposes  upon  superintendents  the  duty  of  taking 
measures  for  the  liberation  of  patients  who  have  recovered  so  far 
as  to  render  their  liberation  expedient.  The  remaining  sections 
relate  to  the  transfer  and  liberation  of  lunatics  detained  at  the  in« 
stance  of  Parochial  Boards  under  the  sentence  of  Courts  of  Justice. 

An  Act  for  Amending  the  Law  relating  to  Copyright  in  Works  of  the 
Fine  ArtSy  and  for  Repressing  the  Commission  of  Fraud  in  the 
Production  and  Sale  of  such  Works  (25  &  26  Vict.,  cap  68). 

Hitherto  the  law  of  copyright  in  works  of  art  has  rested  upon 
two  old  statutes,  8  Geo.  11.,  cap.  13,  and  7  Geo.  m.,  cap.  38.  The 
first  of  these  statutes  was  passed  mainly  for  the  purpose  of  giving  a 
copyright  to  the  widow  of  Hogarth  in  the  engravings  of  that  master, 
Its  provisions  being  afterwards  extended  and  made  perpetual  by  the 
second  statute  to  which  we  have  referred.  By  these  Acts  the  copy- 
ing or  imitating  of  engravings,  whether  from  original  designs  or 
not,  was  in  effect  declared  to  be  a  civil  wrong,  punishable  by  pecu- 
niary penalties  and  forfeiture  of  the  pirated  plate  and  impression. 
The  enactment  was  defective,  in  that  it  required  the  name  of  the 
engraver  and  date  of  publication  to  be  attached  to  all  published 
impressions,  thereby  withholding  protection  against  the  copying  of 
proofs  before  letters.  It  has  been  doubted,  moreover,  whether  the 
enactment  prohibited  copying  in  a  different  character, — e^^  copying 
engravings  by  photography  or  in  colours, — a  doubt  which  was  not 
wholly  removed  by  the  statute  of  Victoria.  The  subsequent  Act 
of  17  Geo.  in.,  cap.  23,  secured  to  the  artist  the  right  to  prevent 
multiplication  of  copies  of  his  design  without  his  consent ;  but  it  has 
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been  doubted  whether  the  provisions  of  the  statute  would  apply 
afler  the  design  had  already  been  made  public,  the  decisions  in  re- 
ference to  book-copyright  being  adverse  to  the  notion  of  a  copy- 
right existing  at  common  law  after  publication. 

The  present  enactment  does  not  directly  remedy  the  defects  in 
the  statutes  of  Geo.  III.,  but  enables  the  publisher  of  a  new  en- 
graving to  protect  himself,  by  obtaining  from  the  artist  an  assign- 
ment of  the  copyright  of  the  original  design.  Section  1  gives  a 
copyright  in  original  works  of  art  (including  photographs)  to  the 
author  for  life,  and  for  seven  yesirs  after  his  death.  Section  2  saves 
the  right  to  depict  the  same  objects  or  scenes.  Sections  3,  A,  and 
5,  regulate  the  registration  of  copyrights  in  works  of  art,  and  the 
form  of  assignment  and  transfer.  Section  6  imposes  a  penalty  of 
ten  pounds  for  every  act  done  in  infringenient  of  the  right  given 
by  previous  sections ;  while  section  8  defines  and  prescribes  the 
penalties  applicable  to  the  new  offence  of  fraudulently  affixing  any 
name,  initials,  or  monogram  to  a  work  of  art,  not  being  the  pro- 
duction of  the  party  whose  signature  is  affixed.  The  four  subse- 
quent sections  regulate  the  form  of  procedure  for  the  recovery  of 
penalties,  and  reserve  the  right  of  the  injjured  party  to  seek  redress 
by  an  action  of  damages. 

An  Act  to  facilitate  the  Transtmssion  of  Moveable  Property  in 
Scotland  (35  and  26  Yictoria,  cap.  85). 

By  the  operation  of  the  Lands  Transference  Acts  of  1847,  and 
subsequent  enactments,  the  forms  of  conveyances  have  been  so 
simplified  and  shortened,  that  it  was  matter  of  common  remark, 
that  a  conveyance  of  a  krge  estate  might  be  expressed  in  fewer 
words  than  a  deed  of  assignation  of  a  policy  of  insurance  or  a 
moveable  bond.  The  object  of  the  Act,  the  title  of  which  is  pre- 
fixed, is  of  course  to  extend  the  system  of  abbreviated  clauses 
already  in  operation'  in  conveyances  of  land  rights^  to  deeds  affecting 
moveable  property. 

Section  1  pi*escribes  a  short  form  of  assignation  of  personal  bonds 
or  conveyances  of  moveable  estate, — ^the  word  conveyance  being 
interpreted  by  section  4,  so  as  to  include  every  description  of  move- 
able right.  It  is  farther  provided  by  section  1,  that  assignations, 
in  the  prescribed  form,  may  be*  endorsed  on  the  conveyance  itself, 
and  that  a  stamped  assignation',  so  endorsed,  shall  have  the  same 
effect  as  one  executed  according  to  the  form  at  present  in  use* 
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Section  2  regulates  the  intimation  of  assignations.  Under  its 
proYisions  it  is  now  sufficient  that  the  holder  of  the  assignation  or 
his  agent  should  transmit  a  certified  copy  by  post  to  the  debtor, 
whose  written  acknowledgment  of  receipt  shall  be  sufBcient  evidence 
of  intimation.  Under  the  common  law  rules,  it  was  considered  by 
conveyancers  that  an  acknowledgment  of  intimation  most  be  ex-* 
press,  and  that  acknowledgment  of  the  receipt  of  a  copy  of  the 
assignation  was  not  legally  equivalent  to  an  acknowledgment  that 
intimation  had  been  made.  This  defect  in  the  law  of  intimation 
is  therefore  rectified.  If  the  party  to  whom  a  certified  copy  has 
been  sent  declines  to  acknowledge  the  receipt  of  it,  it  would  seem 
that  notarial  intimation  will  still  be  requisite  in  order  to  transfer 
the  property. 

Section  3  reserves  the  right  to  use  existing  forms.  Section  4, 
besides  giving  a  general  interpretation  to  the  word  ^  conveyance,' 
makes  the.  word  ^assignation'  include  translations  and  retrocessions, 
and  probative  extracts  thereof;  and^  with  superfluous  caution,  makes 
the  words  ^  moveable  estate,'  include  debts  and  obligations  as  well  as 
other  personal  property. 

An  Act  io  amend  the  law  relating  to  the  Fraudulent  Marking  of 
Merchandise  (25  and  26  Victoria,  cap.  88). 

After  defining  the  words  ^  mark,'  and  ^  trade  mark/  and  explaining 
what  was  surely  already  self^vident,  that  the  Sheriff  or  Sheriff- 
substitute  in  Scotland  is  a  ^  Court,'  the  statute  goes  on  to  declare, 
section  2,  with  a  variation  of  phraseology  which  we  need  not  repeat^ 
that  every  person  counterfeiting,  with  a  fraudulent  intention,  a 
trade  mark  of  any  other  person,  is  guilty  of  a  misdemeanour  (in 
Scotland  a  crime  and  offence)  ;  and  that  every  article  to  which  the 
fraudulent  mark  has  been  applied,  shall  be  forfeited  to  her  Majesty. 
The  3d  clause,  which  seems  to  have  been  inserted  in  the  interest 
of  Messrs  Bass  and  Allsop,  imposes  the  same  penalty  upon  persons 
applying  counterfeit  marks  to  any  cask,  bottle,  stopper,  vessel,  etc., 
in  which  any  article  of  merchandise  shall  be  sold.  The  selling  of 
articles,  with  false  or  forged  trade-marks,  after  the  31st  December 
1863,  exposes  the  seller,  by  section  4,  to  a  penalty  of  L.5,  plus  the 
value  of  the  article  sold.  Counterfeit  imitations  and  alterations  of 
trade-marks,  are,  by  section  5,  to  be  deemed  counterfeit  marks  within 
the  meaning  of  the  Act,  if  made  with  intent  to  defraud.     Section  6 
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provides  for  the  discovery  and  disclosure  of  information  regarding 
the  manufacture  of  sixth  counterfeits.  Sections  7—9  are  dengned 
to  put  a  stop  to  a  practice  which  is  said  to  be  customary  in  many 
branches  of  trade,  of  marking  a  false  indication  of  the  quantity  upon 
articles  sold  by  weight  or  measure.  As  the  prohibition  only  ex** 
tends  to  cases  of  fraudulent  intention, — ^and  as  in  the  class  of  cases 
to  which  we  refer  there  is  no  such  intention,  and,  in  point  of  fact, 
no  one  is  deceived, — it  may  be  doubted  if  this  enactment  is  likely  to 
prove  efficacious.  It  would  be  absurd,  for  example,  to  prosecute 
under  these  sections  for  selling  as  a  quart  bottle  of  liquor  a  bottk 
ef  the  usual  size,  which,  in  fact,  only  contains  about  the  sixth  part 
of  a  gallon.  The  remaining  clauses  of  the  Act  are  chiefly  occupied 
with  provisions  regarding  the  prosecution  of  offenders  and  the  r^ 
covery  of  penalties  in  the  En^ish  and  Irish  Courts.  Nothing  is 
said  as  to  Scotch  procedure,  beyond  the  complimentary  recognition 
of  the  Sheriff  as  a  judicial  officer,  to  which  we  have  already  ad<> 
verted.  It  may,  therefore,  be  assumed  that  criminal  proseciitioni 
in  Scotland  will  fall  to  be  instituted  by  the  Lord  Advocate  or 
Procurator  Fiscal  of  the  county ;  and  that  penalties  may  be  sued 
for  in  Scotland  in  an  ordinary  action,  and  subject  to  the  same  regu- 
lations respecting  finality  and  the  right  of  appeal,  which  obtain  in 
other  branches  of  civil  procedure. 


d^ttgliBJi  €uts. 


Bankrupt. — ^The  giantinff  of  a  bill  of  sale  is  not  an  act  of  bankraptcf ,  where 
there  is  nothing  to  show  that  the  assignee  did  not,  under  the  circumstanceBi 
receive  a  fair  equivalent  for  the  goods  and  property  assigned  by  the  bill  of  sale, 
or  to  bHow  that  the  transaction  was  intended  to  defeat  and  delay  crediton. 
Although  power  is  reserved  to  the  Court  to  draw  inferences  of  fact,  they  cannot 
be  called  upon  to  find,  as  a  matter  of  fact,  that  the  transaction  was  a  fraud. 
Blackburn,  J. :  Ilutton  v.  CnUtwell  is  a  distinct  authority  upon  this  part  of  the 
case.  Lord  Campbell,  in  delivering  the  judgment  of  the  Court,  said :  ^  We  think 
that  there  ought  not  to  be  any  rule  granted  in  this  case.  The  jury  found  that 
the  deed  relied  upon  was  not  fraudulent,  nor  executed  in  contemplation  of 
bankruptcy.  .  .  .  There  having  been  an  agreement,  before  the  money  was 
advanced,  that  the  security  should  be  given,  and  the  money  having  been  advanced 
under  this  agreement,  the  deed  is  to  have  the  same  effect  as  if  it  had  beea 
executed  in  April  1851,  instead  of  the  month  of  June  following.  So  far  this  is 
the  case  of  a  bill  of  sale  bonajide  given  to  secure  an  advance  made  on  the  faith 
of  the  security,  to  enable  a  tnider  to  carry  on  his  business ;  and  it  is  well  estab- 
lished law  that  such  a  bill  of  sale  is  not  an  act  of  bankroptcy,  although  it  would 
be  an  act  of  bankruptcy  if  the  consideration  were  wholly  or  partly  an  antecedeat 
debt,  contracted withoutsecurity.'— ( W^tVwore  v.  Clatidge, 81 L.  J., Q. R Ml) 
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Baron  and  Feme. — ^A  mairied  woman  is  sabject  to  an  attachment  on  an  ex 
parte  application,  if,  upon  an  order  obtained  by  herself,  she  omit  to  pnt  in  her 
separate  answer. — {Home  v.  Patrick^  31  L.  J.,  Gh.  424.)    ' 

Rates. — ^Under  two  local  Acts  of  Parliament,  by  which  the  rates  of  a  parish 
were  regulated,  an  appeal  was  given  against  any  rate  to  the  next  Quarter 
Sessions,  and  it  was  to  be  enforc^  by  summons  before  two  Justices,  who  were 
to  order  the  payment,  and  (if  necessary)  grant  a  warrant  of  dtstresB,  if  the 
person  summoned  ^  did  not  prove  to  them  Siat  he  was  not  diargeable  with  or 
uabie  to  pay  such  rate.'  It  was  held,  this  only  gave  the  Justices  a  power  similar 
to  tJiat  in  enforcing  a  poor-rate,  and  that  they  had  no  jurisdiction  to  inquire 
into  the  validity  of  a  rate,  good  on  the  face  of  it,  and  that  they  had  no  jurisdic- 
tion to  *  determine'  anythii^  *  in  a  summarv  way,'  within  20  &  21  Vict.,  c.  43, 
so  as  to  give  power  to  state  a  case  under  that  Act. — (Ex  parte  May^  81  L.  J., 
M.  Ca.  161.) 

Bill  of  Ladinq. — A  number  of  bags  of  grain,  all  bearing  the  same  mark,  but 
some  weighing  12  stone  and  some  8  stone,  were  shipped  on  board  indiscrimi- 
nately, and  the  master  signed  two  bills  of  lading,  each  for  a  portion  of  them,  one 
of  which,  the  plaintiffs,  was  for  a  certain  number,  at  a  certain  total  gross  weight, 
which  by  computation  would  not  exactly  tally  with  a  uniform  weight  either  of  8 
stone  or  of  12  stone,  but  nearly  corresponding  with  the  latter,  the  larger  weight ; 
and  the  master  delivered  the  right  number  of  bags,  falling  short  of  the  gross 
total  weight  by  several  tons.  It  was  held,  per  Pollock,  G.B.,  and  Wilde,  B., 
that  the  master  was  not  responsible  to  the  owner  for  the  deficiency ;  and,  per 
Bramwell,  B.,  and  Ghannell,  B.,  that  he  was  responsible.  Bvunwell,  fi. :  It  may 
be  that  in  some  cases  the  captain  oould  not  distinguish  which  part  of  a  shipment 
is  to  satisfy  one  biH  of  lading  and  which  another,  and  it  may  be  that  in  such 
cases  he  would  well  be  warranted  in  refusing  to  sign  two  bills  of  lading — as,  if 
two  casks  with  no  marks  were  delivered,  and  he  was  called  on  to  sign  two  bills 
of  lading,  one  for  a  cask  of  beer  brewed  bv  A.,  another  for  a  caak  brewed  by  B., 
With  notning  to  distinguish  which  was  which ;  but  if  he  does  sign  two  biUs  of 
lading,  and  especially  if  he  can  distinguish  which  part  of  a  mixed  parcel  of  goods 
applies  to  one  bill  of  lading  and  wMch  to  another,  he  must  deliver  the  goods 
accordingly.  The  shipper  has  a  right  to  expect  that  a  captain  will  so  ddiver 
when  he  signs  two  bills,  and  he  cannot  be  heard  to  say  I  did  not  attend  to  it, 
or  think  of  it,  or  cannot  do  it  without  taking  some  pains,  and  so  I  will  not. 
The  captain,  if  he  objects,  should  object  when  the  bills  of  lading  are  tendered  to 
him  for  signature.  .  .  .  Wilde,  B. :  What  would  be  the  particular  working 
of  a  rule  which  casts  on  the  master  the  duty  of  weighing  packages  of  various 
sizes  until  he  had  made  the  right  weight  out  of  the  right  number  of  packages? 
On  this  subject  a  most  important  admission  was  made  at  the  trial,  namely,  that 
*  no  weighing  ever  takes  place  on  board  ship.'  Such  is  the  present  practice. 
How  ffir  will  a  decision  that  this  duty  is  cast  on  the  master  in  future  be  com- 
patible with  the  means  at  his  command,  or  the  expeditious  discharge  of  the 
sbip7—(BradUy  v.  Dunipace,  81  L.  J.,  Ex.  210.) 

VoLUNTART  SETTLEMENT. — ^A.  and  his  wife,  in  exercise  of  a  general  power  of 
appointment,  reserved  to  them  in  a  voluntarv  settlement  executed  after  marriage, 
appointed  certain  l^mds  after  the  death  of  the  survivor  of  them  to  trustees,  their 
executors,  administrators,  and  assigns,  upon  trusts  for  sale,  and  to  divide  the 
proceeds  of  such  sale  among  the  seven  cmldren  of  A.  and  B.  A.  and  B.  both 
died.  Upon  a  bill  by  six  of  their  children  against  the  heir-at-law  of  A.,  who 
was  entitled  in  defaidt  of  appointment,  it  was  held,  that  such  heir-at-law  was 
a  trustee  for  the  benefit  of  the  parties  interested  under  the  appointment. — 
(Dilrow  V.  Bone,  81  L.  J.,  Ch.  417.) 

Negligence. — ^Non-liability  of  owner  of  a  house  for  injury  by  the  n^ligent 
conduct  of  a  builder  employed  by  him.  Pollock^  C.  B. :  W^ere  a  thing  is  in 
itself  a  nuisance,  and  must  be  prejudicial,  the  party  who  employs  another  to  do 
it  is  Tcaponsible  for  all'  the  ooneequences  that  may  have  arisen ;  but  when  the 
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mischief  arises  not  from  the  thing  itself,  but  from  the  mode  in  which  it  is  done, 
then  the  person  ordering  it  is  not  responsible,  unless  the  relation  of  master  and 
servant  can  be  established.  On  these  grounds  the  rule  most  be  discharged.— > 
(Butler  V.  Hunter,  81  L.  J.,  Exch.  214.) 

Apprentice. — Liability  of  infant  apprentice  to  serve  his  master's  executon. 
By  an  indenture  of  apprenticeship,  J.  C,  an  infant,  with  the  consent  of  his 
father,  put  himself  apprentice  for  seven  years  to  T.  S.  of  W.,  lockmaker,  his 
executors  and  administrators,  such  executors  or  administrators  carrying  on  the 
same  trade  or  bustness,  and  in  the  town  of  W.,  for  seven  years ;  and  T.  S.,  in 
consideration  of  the  services  of  his  said  apprentice,  agreed  to  teach  and  iustnict 
him,  or  cause  him  to  be  taught  and  instructed,  in  the  art  of  a  lockmaker,  during 
the  said  term,  and  to  pay  the  apprentice  certain  weekly  waees.  Held,  that  the 
apprentice  was  bound  to  serve  the  executrix  of  S.,  his  widow,  who  carried  on 
her  husband's  business  at  W.,  and  that  the  executrix  was  bound  to  teach  him.— 
(Cooper  V.  Simmons,  31  L.  J.,  Exch.  282,  M.  G.  138.) 

Executors. — One  of  several  executors,  contrary  to  the  wishes  of  the  othen^ 
<x)mpromiBed  a  debt  of  their  testator,  from  which  a  benefit  might  result  to  him- 
self. Upon  a  bill  by  his  co-executore,  held,  the  compromise  was  not  binding  on 
the  estate  of  testator,  and  that  it  must  be  set  aside.  The  Master  of  the  Rolls: 
Executors  coukL  not  be  compelled  to  act  in  unity ;  each  might  plead  separate 
pleas ;  still,  where  an  action  was  brought,  the  principle  always  acted  on  in  sodi 
cases  was,  that  the  Court  would  take  the  plea  most  advantageous  for  the  testator's 
estate.  The  agreement,  however,  which  had  been  made  was  rather  a  reletse  or 
an  arraDgement  made  by  one  executor  on  behalf  of  the  others,  for  the  benefit 
of  the  testator's  estate.  The  arrangement  was  made  between  parties  who  knew 
that  the  assent  of  two  of  the  executors  could  not  be  obtained.  It  was  unixwiUe 
to  say  that  it  could  affect  the  testator's  estate.— ^5to((  v.  Lord,  81  L.  J.,  CL  391.) 

Negligence. — The  workmen  employed  in  a  Qovemment  dockyard  were  per- 
mitted to  cross  a  certain  yard  to  go  to  the  water-closets  erected  for  their  aooonmxh 
dation.  A  Government  contractor,  by  permission  of  the  Government,  bad 
erected  machinery  in  the  aforesaid  yard.  A  revolving  shaft,  a  portion  of  thii 
machinery,  was  so  placed  as  to  cross  the  shortest  and  most  convenient  way  to 
these  water-closets.  The  shaft  was  partially  covered,  but  not  concealed,  by 
planks,  and  was  found  by  the  jury  to  have  been  ^  insufficiently  covered.'  There 
were  other,  though  not  shorter  or  more  convenient,  ways  to  these  water-doeetL 
Plaintiff,  a  worlmuui  employed  in  the  dockyard,  but  not  by  the  contractor  who 
had  erected  the  machinery,  in  going  to  the  water-closet,  accidentally  fell  near 
the  shaft,  which  caught  his  arm  and  severely  injured  Imn.  In  an  action  against 
the  contractor  to  recover  damages  for  the  injury,  it  was  held,  that  plaintiiF^ 
right  to  cross  the  yard  was  only  the  right  not  to  be  treated  as  a  trespasser  for 
so  doing,  and  that  defendant  was  under  no  obligation  to  fence  the  machinery  at 
all,  and  therefore  not  liable  for  insufficiently  fencing  it,  and  that  the  action  was 
not  maintainable.  Semble — ^That  if  the  fencing  to  the  machinery  had  been 
apparently  sufficient,  or  the  machinery  had  been  concealed  from  view,  or  tkere 
had  been  anything  in  the  nature  of  a  *'  trap,'  as  explained  in  Corby  v  Hill,  de- 
fendant would  have  been  liable.  Martin,  B. :  The  right  that  plamtiff  had  to 
pass  over  that  part  of  the  yard  was  a  right  by  licence,  and  not  of  righl.  If  I 
avail  myself  of  permission  to  cross  a  man's  land,  I  do  so  in  the  exercise  oi  a 
licence,  and  not  a  right.  The  only  right  I  acquire  is  the  right  of  not  being 
treated  as  a  trespasser.  The  plantiff  had  the  option  of  gdng  one  of  two  ways, 
tbJs  being  one ;  ne  voluntarily  chose  this,  and  he  has  no  right  of  action  against 
the  defendant  because  the  way  is  out  of  order,  and  he  ought  to  have  been  non- 
suited at  the  trial.-— (JBofeA  v.  Smith,  31  L.  J.,  Ex.  201.) 

Highway. — ^Where  an  ordinary  highway  runs  between  fences,  one  on  each 

-side,  the  right  of  passage  which  the  puhlio  have  along  it  extends  prima  facie, 

and  unless  there  be  evidence  to  the  contrary,  over  the  whole  space  between  the 

.  fences ;  and  the  public  are  entitled  to  the  use  of  the  entire  space.    A  ponmaBeot 
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obstraction  erected  upon  a  highway  without  lawful  authority,  and  which  rendeore 
the  way  leas  commooious  than  before  to  the  public,  is  an  unlawful  act,  and  a 
public  nuisance  at  common  law;  and  where  defendants,  for  the  purpoeee  of 
profit  to  themselTeB,  placed  telegraph  posts  upon  a  highway,  with  the  object 
and  intention  of  keeping  them  there  permanently,  and  did  permanently  keep 
them  there,  such  posts  being  of  such  sizes  and  dimensions  and  solidity  as  to 
obstruct  and  prevent  the  passage  of  carriages  and  horses  or  foot-passengers,  it 
was  held,  that  the  defendants  were  liable  to  be  found  guilty.  Also,  that  if  the 
poets  were  not  placed  upon  the  hard  or  metalled  part  of  "the  highway,  or  upon 
a  footpath  artificially  formed  upon  it,  or  if  sufficient  space  was  left  for  the  public 
traffic,  the  defendants  were  still  liable  to  conyiction.---(12.  y.  The  United  King-- 
dom  Electric  Telegraph  Co.  (Limited),  31  L.  J.,  M.  Ga.  166.) 

Highway. — ^Upon  the  trial  of  an  indictment  for  making  a  tramway  upon 
and  along  a  pubfic  highway  in  the  parish  of  L.,  the  jury  found  that  accidents 
bad  happened  in  consequence  of  the  tramway  bcnng  laid  down  ;  that  ^e  tram- 
way was  a  nuisance,  an  obstruction  in  a  substantial  d^ree  of  the  ordinary  use 
of  the  highway  for  carriages  and  horses,  and  that  it  rendered  the  highway  unsafe 
and  inconyenient  in  a  su&tantial  degree.  Defendants  proposed  to  offer  evidence 
to  show  that  a  great  number  of  persons  were  carried  along  the  tramway ;  that 
a  saving  of  money  was  effected  thereby ;  that  the  tramway  was  not  a  nuisance 
or  an  obstruction,  and  Uiat  it  was  a  great  -advantage  to  ttie  public  in  general 
"who  used  the  highway.  ■  But  it  was  held,  the  finding  of  the  jury  amounted  to  a 
▼erdict  of  guilty,  and  that  the  evidence  tendered  by  defendants  was  inadmissible. 
The  tramway  was  laid  down  under  a  contract  entered  into  by  one  of  the  defend - 
snts  with  the  vestry  of  L.,  in  pursuance  of  resolutions  which  were  passed  by  the 
Testry ;  but  it  was  held,  the  laying  down  the  tramway  could  not  be  said  to  be  a 
paving  or  repairing  of  the  street  within  the  Metropolis  Local  Management  Act. 
— (-R.  V.  Train,  81  L.  J.,  M.  Ca.  169.) 

Sale. — Plaintiff  wrot«  to  A.,  offering  to  purchase  of  him  a  horse  at  a  certain 
price,  and  saving  that  if  he  heard  nothing  further  he'  should  assume  that  A. 
accepted  the  horse.  He  did  hear  nothing  further,  until  after  a  sale  by  auction 
bad  taken  place,  when  both  A.  and  defendant,  who  was  auctioneer  at  the  sale, 
wrote  to  plaintiff  to  say  that  the  horse  had  been  sold  at  the  sale  by  mistake^ 
and  expressing  their  regret  at  the  occurrence.  In  an  action  by  plaintiff 
against  d^encumt  for  the  conversion  of  the  horse,  it  was  held  that  as  there 
was  no  memorandum  in  writing  bindiog  on  A.  in  existence  at  the  time  of  the 
sale,  the  property  in  the  horse  had  not  then  vested  in  the  plaintiff,  and  that 
he  could  not  rely  on  the  subsequent  letter  of  A.,  as  that  would  not  relate  bade 
so  as  to  complete  the  plaintiff^s  title  at  the  time  in  question. — {Felthouse  v. 
Bindley,  81  L.  J.,  C.  P.  204.) 

Marine  Insurance. — S.,  a  shipbroker,  was  directed  by  plaintiff,  a  shipowner, 
who  was  liable  for  loss  by  jettison,  to  take  out  an  open  policy  against  jettison 
on  deck  goods,  and  S.,  shortly  afterwards,  received  from  plaintiff  a  notice  de- 
claring the  shipment  to  be  on  deck  per  La  Plata,  from  Grimsby  to  Ostend,  of 
certain  specified  goods.  S.  not  being  then  able  to  effect  such  a  policy  as  plaintiff 
required,  caused  a  declaration  as  to  the  risk  insured  against,  similar  to  the 
notice  which  he  had  so  received  from  plaintiff  to  be  indorsed  on  a  general  policy, 
which  had  been  effected  a  month  previously  by  S.*8  agents  in  their  own  names, 
and  in  that  of  any  other  person  to  whom  it  micht  appertain,  from  any  port  on 
the  east  coast  of  &reat  Britain  to  any  port  on  the  Continent  between  Hamburg 
and  Havre,  upon  any  kind  of  goods,  *  to  be  valued  and  dechired  as  interest 
might  appear.^  Defendant  underwrote  this  policy,  and  also  put  his  initials  to 
such  declaration.  There  were  other  goods  in  other  vessels  belonging  to  other 
persons,  in  which  the  plaintiff  had  no  interest,  also  dechired  by  indorsement  on 
the  policy.  Plaintiff  was  duly  informed  by  S.,  that  the  risk  by  the  La  Plata 
had  oeen  covered  not  upon  plaintiff's  own  policy,  buton  S.'s  general  one.  It  was 
held,  plaintiff  could  not  sue  defendant  on  such  policy,  as  it  had  never  been  made 
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witli  jdaltatiff ,  hor  witli  any  one  on  his  behalf,  nor  had  it  ever  been  ratified  by 
him.  Qumre^  whe^er  S.  could  sae  on  it  aa  trustee  for  the  plaintiff.  Keating, 
J. :  Mercantile  usage,  though  always  treated  by  the  Courts  with  deference,  must 
not  contradict  any  Known  rule  of  law.  Now,  to  give  effect  to  the  usage  here, 
if  any  sack  exists,  which  would  enable  the  plaintiff  to  maintain  this  acti^m, 
would  be  to  allow  a  party  to  sue  on  a  contract  which  had  not  been  made  by 
him,  or  by  any  one  on  his  behalf,  or  had  even  been  ratified  by  him.  If  it  should 
be  considered  necessary  that  such  right  to  sue  should  exist,  t£e  liegislature  must 
be  applied  to  on  the  subject,  as  was  dcme  in  the  case  of  the  transfer  of  biDs  of 
lading.— (fTatoon  y.  Swann,  SI  L.  J.,  C.P.  210.) 

Contract. — ^Plaintiff,  having  travelled  to  London  by  defendants'  railway,  left 
a  box  at  the  cloak-room  of  the  station,  paying  2d.  for  booking,  and  received  a 
ticket,  on  which  was  the  condition  that  defendants  would  not  deliver  up  luggage 
deposited  without  production  of  the  ticket.  Plaintiff  called  the  next  (Sunday) 
evening  with  the  ticket,  but  there  was  no  one  in  attendance ;  and  after  waiting 
some  time,  plaintiff  went  to  another  part  of  the  station,  found  an  attendant, 
and  so  obtained  his  box :  he  was  thus  delayed  forty  minutes.  The  cloak»ioom 
on  week-days  was  practically  open  all  day,  but  on  Sunday  only  a  few  minutes 
before  and  after  trains  arrived ;  but  fdaintiff  was  not  aware  of  this.  Plaintiff 
having  brought  an  action  for  damages  caused  bv  this  delay,  in  which  he  obtained 
a  verdict  for  40s.  of  damages,  it  was  held  that  the  ticket  bemg  silent  on  the  sub- 
ject,  the  contract  by  defendants  was  to  re-deliver  the  box  within  a  reaaonable 
time  after  a  reasonable  demand ;  that  whether  there  had  been  unreasonable 
delay,  und^  the  circumstances,  was  a  question  for  the  jury  alone,  and  that 
there  was  evidence  which  ought  to  be  left  to  them. — {JStaUard  y.  The  Great 
Western  Railway  Company,  31  L.  J.,  Q.  B.  137.) 

Pabtners. — Statements  by  one  of  two  persons  that  another  is  his  partner,  he 
not  being  so  in  fact,  will  not  be  evidence  to  render  the  other  liable  as  an  ostensible 
partner,  the  statements  not  having  been  made  to  the  person  who  seeks  to  rendor 
the  other  liable,  and  not  having  come  to  his  knowledge  as  a  matter  of  notoriety, 
and  it  not  being  shown  that  he  has  acte4  on  the  faitii  of  such  statements. 
Pollock,  C.  B. :  It  was  said  that  Thompson,  the  person  who  undoubtedly  carried 
on  the  business,  had  stated  that  the  other  defendant  was  a  partner,  and  that 
this  was  evidence  against  the  latter  so  as  to  constitute  him  a  partner,  and  that 
this  would  be  a  sort  of  holding  out  by  one  party  to  render  the  other  liable.  But 
we  are  of  opinion,  and  it  is  quite  clear,  that  the  agreement  did  not  constitute  a 
partnership,  and  that  there  was  no  evidence  of  any  holding  out  which  was 
shown  to  have  reached  the  plaintiff ;  and  the  statement  by  Thompson,  that  the 
defendant  Blakey  was  a  partner,  did  not  at  all  affect  the  defendant  Blakej  so 
as  to  make  him  liable  to  the  present  claim. — (Edmundson  y,  Thon^iuany  31  L.  J., 
Ex.  207.) 

DoHicn/— Administration. — Held  by  Lords  Cranworth  and  Chelmsford  (dws. 
the  Lord  Clumcellor),  that  while  the  administration  of  the  personal  estate  of  a 
deceased  person  belongs  to  the  Court  of  the  country  where  the  deceased  was 
domiciled  at  his  death,  the  duty  of  administering  personal  estate  in  this  conntiy 
is  to  be  discharged  by  the  Courts  of  this  country,  though,  in  the  performance  of 
that  duty,  they  will  be  guided  by  the  law  of  the  domicil.  The  Lord  Chancellor : 
To  the  Court  of  the  domicil  belong  the  interpretation  and  construction  of  the 
will  of  the  testator.  To  determine  who  are  the  next  of  kin,  or  heirs  of  the 
personal  estate  of  the  testator,  is  the  prerogative  of  the  judge  of  the  damidL 
In  short,  tiie  Court  of  the  domicil  is  the  forum  concursus  to  which  the  legates 
under  the  will  of  a  testator,  or  the  parties  entitied  to  the  distribution  of  the 
estate  of  an  intestate,  are  required  to  resort.  To  these  general  rules  most  be 
added  a  remark  on  the  great  danger  and  inexpediency  of  the  Court  of  a  foreign 
country  taking  upon  itself  the  ta»  of  interpreting  the  will  of  a  testator,  which 
is  written  not  in  the  language  of  that  country,  but  in  the  language  of  the 
country  of  the  domicil.    I  entirely  adopt  upon  this  point  the  language  of  hm^ 
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L3mdhiii!Bt,  in  adviang  yoor  LordshipB  in  the  case  of  Trotter  v.  Trotter^  S  Wils. 
and  S.  407.  I  am  therefore  of  opinion  that  the  executors  might  have  excepted 
to  ibe  juiiadiotion  of  the  Court  of  Chancery  as  a  Court  of  construction  and 
administration.  Lord  Cranworth :  In  every  case  the  succession  to  the  property 
will  be  n^ulated  not  according  to  the  law  of  this  country,  but  to  that  of  the 
domicil.  The  duty  of  administration  is  to  be  discharged  by  the  Courts  of  this 
«oimtiry ;  though,  in  the  perfonnance  of  that  duty,  they  will  be  guided  by  the 
law  of  the  domicil.  This  was  the  mode  in  whidi  the  law  was  laid  down  by 
Lord  Cottenham  in  this  House,  in  the  case  of  Preston  y.  Lord  MelviUe^  2  Bob. 
Ap.  Ca.  SS.  Lord  Chelmsford :  The  fund  is  within  the  jurisdiction  of  the 
Ck>urt ;  the  rights  of  the  parties  according  to  the  law  of  the  domicU  (assuming 
an  intestacy)  have  been  ascertained ;  the  next  of  kin  are  for  the  most  part  in 
this  country  ;  and  why,  under  these  circumstances,  the  property  should  be  re- 
mitted to  the  forum  of  the  domicil,  in  order  that  it  should  be  sent  back  again 
to  be  distributed,  and  why  the  Court  should  be  incompetent  to  act  effectively 
and  finally  in  the  suit  wmch  has  been  instituted,  by  decreeing  a  distribution 
among  the  several  persons  entitled,  and  transmitting  to  Russia  Sie  shares  of  the 
next  of  kin  resident  there,  I  am  unable  to  comprehend. — {Enohin  v.  WyUe^  31 
L,  J.,  Ch.  402.) 

Will. — Testator,  a  native  of  Great  Britain,  domiciled  in  Russia,  and  pos- 
sessed of  real  and  personal  niroperty  in  that  country,  and  also  of  a  h^ge  sum  of 
consols  in  the  English  funos,  made  his  will  in  the  Russian  form,  which  com- 
meneed  with  the  words :  ^  I  dispose  of  all  my  moveable  and  immoveable  pro- 
perty, honestly  acquired  by  mysdf ,  in  the  following  manner ;  *  and  after  directing 
a  sale  of  his  real  estate,  proceeded — ^  The  mone^  proceeds  of  all  the  above,  as 
also  the  whole  of  my  capital  which  shall  remam  with  me  after  my  death  in 
ready  monev  and  in  bank  billets  belonging  to  me,  shall  be  divided  into  ten 
equal  parts;  and  after  disposing  thereof  and  appointinfl;  executors,  in  conclusion 
contained  the  following  words--^  and  as  all  my  moveable  and  immoveable  pro- 
perty is  mine  own,  and  honestly  acquired  by  myself,  so  nobody  has  a  right  to 
interfere  urith  my  dispositions  and  contest  the  same  under  any  pretence  what- 
ever ;  and  likewise,  no  one  has  a  right  to  interfere  with  or  contest  the  proceed- 
ing and  dispositions  of  my  executors.*  It  was  held  by  the  House  of  Lords, 
a&ming  the  decision  of  the  Lords  Justices  and  of  Vice-Chancellor  Wood,  that 
the  testator  died  intestate  as  to  his  beneficial  interest  in  the  English  funds. — 
{Enobin  v.  WyUe,  31  L.  J.,  Ch.  402.) 

Mebchaiit  Shippino  Act. — ^A  seaman's  share  of  salvage  cannot  be  recovered 
by  action  from  the  owner  or  captain  of  his  vessel,  although  the  salvage  claimed 
shall  have  been  paid  by  the  owners  of  the  vessel  saved  to  the  owner  of  the 
salvor.  All  questions  relating  to  salvage,  both  as  regards  the  amount  due  in 
respect  of  services  rendered,  and  the  apportionment  of  such  amount  among  the 
different  classes  of  salvors,  are  within  tne  jurisdiction  of  the  Court  of  Admiralty, 
subject  to  the  provisions  of  ^  The  Merchant  Shipping  Act,  1854.'  Where  the 
sum  dainied  as  salvage  is  under  L.200,  and  any  diq)ute  arises  thereon,  such 
dispute  must  be  referred  to  two  Justices  of  the  Peace,  as  provided  bv  sections 
460-3  of  that  statute.  An  offer  to  pay  a  sum  less  than  the  sum  claimed,  if 
not  accepted,  is  no  evidence  against  a  defendant  in  an  action  for  a  larger  sum, 
on  a  count  for  money  had  and  received  to  the  plaintiff's  use,  or  on  an  account 
stated. — (^Atldmon  v.  WoodaU,  31  L.  J.,  M.  Ca.  174.) 

Biix  OF  Lading. — An  indorsee  of  a  bill  of  lading,  who  has  indorsed  the  same 
over  l)efore  the  arrival  of  the  vessel  and  delivery  of  the  cargo,  does  not,  under 
the  18  &  19  Vict.,  c.  Ill,  s.  1  (the  Bills  of  Lading  Act),  remain  liable  for  tlie 
freight.  Erie,  C.  J. :  It  is  proposed  to  read  this  section  as  meaning  that  because 
the  consignor  remains  always  liable  for  the  freight,  and  the  assignee  of  the  bill 
of  lading  has  had  transferred  to  him  by  the  statute  the  liability  of  the  con- 
signor,  such  assignee  is  to  remain  liable,  although  he  has  passed  away  the  soods 
and  bill  of  lading  to  a  third  party.    I  think  Qie  consequences  this  woulii  lead 
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to  are  BO  monstioiu,  as  to  make  me  panae  bef<xe  I  adopt  such  a  oonstractioii  of 
the  statute.  The  party  who  reoeiyes  cargo  is  considered  generally  to  be  liable 
for  the  freight,  but  that  is  under  an  impHed  contract,  arising  from  the  fact  of 
his  receiving  tiie  cargo,  and  not  from  tne  bill  of  lading.  I  think  the  meaning 
of  the  statute  is,  that  the  assignee  of  the  bill  of  hiding  who  reoeiyes  the  cargo 
shall  have  all  the  rights  and  liabilities  of  the  contracting  nirty ;  but  that  if  he 
assigns  the  bill  of  lading  before  the  arrival  of  the  cargo,  he  parts  with  all  such 
liabihties.— (5inttrtAt0at/e  v.  WUkins,  31  L.  J.,  G.  P.  214.) 

Arbitration. — ^The  Court  of  Chancei7  referred  to  arbitration  certain  matters 
in  dispute  between  parties  to  the  suit  ox  H.  t;.  H.,  and  also  between  the  same 
parties  as  to  the  estate  of  H.,  the  testator  in  the  cause ;  those  disputes  related 
to  certain  collieries,  their  management,  and  the  dealings  with  them  for  many 
years.  One  of  the  parties  had  a  son,  who  was  well  acquainted  with  the  mining 
accounts,  and  had  assisted  his  father  in  the  business,  and  this  party  applied  to 
the  arbitrator  to  allow  bis  son  to  be  present ;  but  that  officer  refused  to  permit 
him  to  be  present,  on  the  groimd  of  his  behaviour  in  the  matter.  A  shorthand 
writer,  whose  presence  the  same  party  wished  to  take  notes  at  the  meetangs, 
was  also  excluded.  After  the  award,  a  motion  was  made  to  set  it  aside ;  and  it 
was  held,  that,  without  going  into  the  question  whether  the  award  did  or  did 
not  do  substantial  justice  between  the  parties,  it  must  be  set  aside,  the  exdu- 
Bion  by  the  arbitrator  of  the  son  and  the  shorthand  writer  having  been  made 
without  adequate  ground,  and  the  acquiescence  of  the  party  complaining  in  the 

Sroceedings  under  the  reference  after  their  exclusion,  not  being  such  as  to 
eprive  Imn  of  his  right  to  have  the  award  set  aside.  Observations  on  the 
duties  of  arbitrators,  and  on  their  power  to  delegate  authority.  Lord  Justice 
Turner :  It  is  to  observed  in  the  nrst  place,  that  an  arbitrator  being  a  judge 
selected  by  the  parties,  and  chosen  to  decide  without  appeal,  this  Court  has 
nothing  to  do  with  any  mere  error  of  judgment  on  his  part.  The  parties  have 
chosen  him  to  be  their  judge,  and  have  agreed  to  abide  by  his  determination ; 
and  bv  that  determination,  if  fairly  and  properly  made,  they  must  be  content 
to  be  Dound.  But,  on  the  other  hand,  arbitrators,  like  other  judges,  are  bound, 
where  they  are  not  expressly  absolved  from  doing  so,  to  observe  in  their  pro- 
ceedings the  ordinary  rules  which  are  laid  down  for  the  administration  of 
justice ;  and  this  Court,  when  called  upon  to  review  their  proceedings,  is  bound 

to  see  that  those  rules  have  been  observed I  think  that  before  an 

arbitrator  excludes  any  one  from  attending  on  behalf  of  any  of  the  pvtaes 
interested,  he  is  bound  to  ascertain  that  there  is  good  reason  for  the  exctosion, 
and  to  take  the  best  care  he  can  that  the  party  who  is  a£fected  by  the  excfaiaioo 
is  not  prejudiced  by  it. — (In  re  HaigVs  Estate:  Haigh  v.  Haighy  81  L.  J., 
Ch.  420.) 

VfiNDOR  AND  Purchaser. — ^A  purchaser  in  fee  of  a  piece  of  land  cannot,  by 
the  purchase  of  a  lease  granted  of  the  same  land,  avoid  covenants  which  hs 
vendor  had  taken  from  lus  tenants  over  a  wide  area  in  aid  of  covenanta  which 
he  had  entered  into  with  third  parties. — (Jay  v.  Richardson^  31  L.  J.,  Ch.  39&) 

Notice  of  Action. — ^In  pursuance  of  a  resolution  at  a  parish  vestry,  that  it 
would  be  advantageous  if  a  weighing-machine  were  erected  to  check  tiie  wvglit 
of  materials  purchased  for  the  highways,  the  surveyors  appointed  under  the 
Highway  Act,  5  &  6  Will.  lY.,  c.  50,  caused  a  machine  to  be  placed  in  the 
highway ;  and  it  was  held,  that  although  the  statute  gave  no  express  power  to 
erect  weighing-machines,  the  surveyors  were  acting  in  pursuance  of  the  Act,  sa 
as  to  entitle  them,  under  section  109,  to  notice  of  an  action  brought  for  injurifla 
sustained  in  driving  over  a  heap  of  earth  excavated  for  the  weighing-madbine- 
-^Hardwick  v.  Moss,  31  L.  J.,  Ex.  206.) 
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.  THE  SANPYTORD  MURDER  CASE,  AND.  CRIMnTAL  LAW 

ADMINISTRATION.,  . 

f    .         .         .  , 

It  was  onr  intention  to  have  referred  ih)  our  Jast  somber  toaioase 

which  has  attracted  an  nnosoally  large  sbaie  of  public  uttentioa 

and  anxiety,  and  which,  interesting  as  it  was  whn.i^garded  as  a 

pioblem  in  the  law  of  evidenoe,  is  aUo  8n^e8ti\QB  of  considerations 

bearing  upon  the  administration  of  oar  systen:  of  criminal  investigar 

tion ;  and  upon  the  means  which  our  oode  of  criminal  jnstice  has 

provided  fer  the  obtaining  Df  redress^  in^the  etenl  of  anyacdidental 

miscarriage  in  the  comae  of  criminal  .proceedings.     Up  to  the 

time  of  publication  the  -case  was  still  under  consideration  in  the 

Home  Office;  and,  as  it  was  tinderstood  that  a  farther  investigation 

wonld  be  instituted,  we  were  under  the  necessity  of  postponing  our 

observations  until  tiie  issue  of  the  inquiry.    That  inquiry  has  been 

completed ;  and  the  favourable  result  of  the  appeal  to  the  Royal  pre-> 

rogative  having  now  been  communicated  to  tiie  public,  the  case  is 

at  once  removed  firom  the  arena  <^  popular  discussion,  and  may  be 

considered  with  the  calmness  befitting  the  discussion  of  professional 

topics.     We  do  not  propose,  however,  to  enter  upon  the  merits  of 

the  iasne  presented  to  the  Glasgow  jury,  of  which  probably  our 

readers  have  heard  enough  ere  this;  but  will  confine  our  remarks 

to  the  questions  of  picofessional  interest  to  which  we  have  alluded. 

These  relate,  (1)  to  the  abuse  of  the  power  of  examining  prisoners 

upon  declaration,  of  which  the  preliminary  examination  in  Mrs 

M^acUan's  case  presents  a  flagrant .  example ;  (2)  to  the  expedv^ 

ency  of  vesting  in  the  Court  of  Justiciary  the  power  of  removing 

cases  firom  the  circuft  towns  to  Edinburgh,  upon  the  application  ct 

the  prisbner ;  (8)  to  the  admitted  inadequacy  of  our  machinery  of 
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criminal  jostioe  to  deal  with  cases  which  ocmtain  other  elCTients  than 
those  which  are  pecnliarly  fitted  for  the  o^nizance  of  a  jmy. 

1.  It  will  be  in  the  recollection  of  onr  leaden,  that,  among  other 
points  nnsnccessfiillj  urged  on  behalf  of  Mrs  MOLiachlan,  objections 
were  strongly  pressed  by  her  oonnsel  to  the  admissibility  of  the 
prisoner's  declarations,  on  the  ground  of  the  undue  pressure  to 
which  she  had  been  subjected  on  her  examination  before  Sheriff 
Strathem ;  and  also  on  the  ground  that  the  Procurator-Fiscal  had 
possessed  himself  of  information  for  the  purpose  of  cross-examining 
the  prisoner  and  entrapping  her  into  admisnons,  by  the  illegal  ex- 
pedient of  apprehending  her  husband  without  any  probable  cause 
of  suspicion,  and  then  inducing  him  to  give  evidence,  under  the 
guise  of  a  declaration,  which  he  could  not  have  been  asked  to  give 
upon  precognition.  The  objections  were  certainly  deserving  <£  a 
more  attentive  consideration  than  they  appear  to  have  recdved. 
Whether  well-^founded  or  not,  in  the  sense  in  which  th^  were  pleaded, 
i^^  as  affecting  the  admissibility  of  the  declarations,  there  can  be 
no  doubt  that  they  were  substantial  objections.  It  is  imposable  to 
approve  of  the  method  of  examination  which  appears  to  have  be- 
come the  practice  in  Glasgow,  and  under  which  tiie  idea  of  a  decla- 
ration, as  a  spontaneous  or  voluntaiy  statement  of  the  prisoner,  is 
entirely  lost  sight  of.  These  observations  will  not  appear  too  strong 
when  we  mention  that,  in  the  case  under  consideration,  the  unfortu- 
nate prisoner  was  brought  up  for  examination,  at  the  instance  of  the 
Procurator-Fiscal,  no  less  than  three  times ;  on  one  of  which  occasions 
she  was  subjected  to  examination  for  nearly  four  hours.  Of  course^ 
no  opportunity  of  consulting  with  fiiends  was  afforded,  either  before 
or  during  the  inquisition.  The  objects  of  the  examination  appear 
to  have  been  two.  Lord  Deas  explains  one  of  them,  which  is  com* 
mon  to  all  such  examinations.  '  One  great  object,'  said  his  Lord- 
ship, ^  is  to  allow  the  prisoner  an  opportunity,  if  the  prisoner  thinks 
proper,  to  make  some  explanation  of  the  circumstances  which  may 
seem  to  weigh  against  her.'  This  we  had  hitherto  understood  to 
be  the  only  object  of  such  examinations ;  but  in  this  case  at  least 
there  would  appear  to  have  been  another  great  object.  What  this 
was,  Lord  Deas  failed  to  explain,  but  it  may  be  easily  gathered  from 
the  circumstances.  We  regret  to  say  that  it  appears  to  have  been 
nothing  else  but  to  lead  the  prisoner  into  falsehoods  with  the  eflfect, 
if  not  for  the  purpose,  of  destroying  her  credit  on  every  point.  How 
skilfully  ihis  object  was  attained,  may  be  seen  fix>m  the  following 


THE  SiiNDTFORD  MURDER  CASE.  515 

specimen.  Certain  articles  of  dress  belonging  to  the  mnrdered 
person  had  been  traced  to  the  possession  of  the  accused.  In  ordi- 
naiy  circamstances,  the  prisoner  would  have  been  shown  these 
articles,  and  wonld  have  been  asked  to  explain  how  they  came  into 
her  possession.  The  Glasgow  officials^  overanxious  in  their  duties, 
have  another  mode  of  proceeding ;  and  they  preferred  to  try  the 
experiment  of  concealing  for  a  while  the  recovery  of  the  articles,  to 
see  whether  the  woman  would  be  weak  enough  to  endeavour  to 
conceal  what,  if  divulged,  would  weigh  heavily  against  her.  The 
declaration  on  this  point  thus  commences  (in  answer,  be  it  remem- 
bered,  to  questions) : — 

*  I  know  that  the  late  Jessie  MThenon  had  a  black  watered  silk  dress.  She 
had  another  diesB  of  silk,  of  a  changing  colour,  wiUi  flounces,  but  with  cotton 
cloth  beneath.  She  had  also  a  velvet  cloak,  the  front  of  which  was  lined  with 
blue  silk ;  as  also  a  drab  doth  doak.  She  had  ako  a  black  dved  harness  plaid. 
I  do  not  know  if  she  had  a  black  silk  polka,  but  she  told  me  she  had  one.  The 
other  ardclea  of  dress  I  have  seen.  I  nave  not  seen  any  of  these  articles  of  dress 
lately,  either  in  her  poaaession  or  anywhere  else.' 

The  experiment,  it  will  be  seen,  is  entirely  successful.  The  pri- 
soner believes  the  articles  still  to  be  secreted,  and,  as  might  have 
been  anticipated,  she  lies.  She  may  now  be  confounded  by  being 
confronted  with  them.  This  is  accordingly  done ;  and,  when  she 
sees  she  can  no  longer  deny  the  possession,  she  gives  her  explana- 
tion of  how  she  came  to  have  them  : — 

*'  Being  shown  two  silk  dresses  having  a  sealed  labd  attached,  as  ako  two 
cloaks  having  a  sealed  label  attached,  as  also  a  bhick  dyed  plud  having  a  sealed 
label  attadied,  as  also  a  piece  of  twilled  cotton  cloth  having  a  seued  label 
attached,  I  declare  I  know  the  said  dresses,  cloaks,  and  plaid  to  be  Jessie 
Mcpherson's,  and  are  the  same  which  I  have  before  mentioned.  I  do  not  know 
the  twilled  cloth.  I  am  shown  a  japanned  tin  box  with  sealed  label  attached. 
I  declare  that  box  is  mine.  I  despatched  to  Ayr,  either  on  Tuesday  or  Wednes- 
day, the  8th  or  9th  of  this  month,  the  said  tin  box,  containing  the  said  dresses, 
cloaks,  and  plaid,  wrapped  in  the  said  cotton  doth,  bv  the  Ayr  Railway,  horn 
Glasgow,  and  addressed  to  Mrs  Damley,  Ayr ;  to  lie  till  called  for.  On  fViday, 
the  4th  July,  the  late  Jessie  MTherson  sent  down  said  dresses,  cloaks,  and  plaid 
to  my  bouse  by  a  little  girl  whose  name  I  do  not  know,  but  who  was  accustomed 
to  clean  knives  for  her.' 

This  style  of  examination  is  altogether  unworthy.  Why  not  have 
shown  the  prisoner  the  articles  at  once,  and  have  taken  her  explana- 
tion, if  that  was  desired  ?  The  lie  which  she  was  induced  to  tell 
was  of  no  consequence  to  the  case,  except  for  the  purpose  of  throw- 
ing discredit  on  her.  Whether  innocent  or  guilty,  nine  prisoners 
out  of  ten  were  certain  to  prefer  resorting  to  deception  rather  than 
volunteer  information  as  to  a  fact  which  they  would  find  great 
difficulty  in  explaining.    Fortunately,  examinations  in  this  manner 
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are  rare ;  but  why  Lord  Deas  should  have  passed  these  declarations 
without  animadversion,  is  not  very  apparent.  That  he  would  not 
have  been  justified  in  withholding  them  altogether  from  the  jniy, 
may  perhaps  be  admitted;  but  a  vicious  practice  in  a  malt^  of 
criminal  investigation  was  certainly  a  fair  subject  for  criticism  by 
the  superior  wisdom  of  the  principal  court  of  judicature.  We  con- 
fess that,  rather  than  see  such  a  style  of  examination  introduced  and 
sanctioned  by  the  nan  repvgnantia  of  the  Court,  we  should  greatly 
prefer  that  the  examination  of  prisoners  should  be  conducted  in 
open  court,  as  in  France,  with  all  those  protections  which  the  im- 
partial position  of  the  examiner,  and  publicity,  can  give. 

2.  What  occurred  before  the  trial,  taken  in  connection  with  its 
result,  suggests  the  propriety  of  giving  prisoners  a  right  to  move 
that  the  trial  should  take  place  before  the  High  Court  of  Justiciary, 
in  preference  to  the  Circuit  Court.  The  Crown  possesses  the  power 
of  thus  removing  trials  from  beyond  the  influence  of  local  prejudice; 
and,  though  Crown  counsel  use  the  power  whenever  they  think  that 
it  will  tend  to  the  furtherance  of  justice,  the  present  case  is  a  proof 
that  they  may  sometimes  fail  to  exercise  it  in  circumstances  where 
its  exercise  is  desirable.  The  excitement  on  the  subject  of  this  case  in 
Glasgow,  before'the  trial,  was  intense.  It  was  discussed  everywhere ; 
and  every  scrap  of  information,  however  procured  and  from  whatever 
source,  was  eagerly  canvassed.  To  meet  the  demand  for  information, 
the  Glasgow  press  seems  to  have  toiled  indefatigably.  Reporters  fol- 
lowed the  tracks  of  the  criminal  officers,  waylaid  every  individual  that 
looked  Like  a  witness,  peered  into  anything  that  looked  like  a  produc- 
tion, overheard  conversations,  and  enacted  as  diligently  as  they  could 
the  part  of  spy  on  investigations  which  the  policy  of  our  law  has 
appointed  to  be  kept  secret.  Materials  thus  obtained  could  form  no 
safe  ground  of  judgment ;  and  if  this  restless  curiosity  were  to  be  fi^ 
quently  exhibited,  it  would  become  a  question  whether  our  secret 
system  of  criminal  investigation  ought  to  be  continued.  If  the 
public  is  to  come  to  a  conclusion  in  such  cases  before  the  trial,  it 
would  certainly  be  better  that  it  should  have  reliable  information, 
such  as  would  be  afforded  by  a  public  investigation,  rather  than  that 
the  fate  of  a  prisoner  should  be  prejudged  on  unfounded  rumours  or 
the  loosest  hearsay  evidence.  Hie  present  case,  however,  was  of  so 
peculiar  a  character,  that  curiosity  to  learn  its  details,  and  eager 
discussion  of  these  details  when  learned,  were  unavoidable.  The 
fault  was  not  with  the  inhabitants  of  Glasgow,  who  just  acted  as  the 
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inhabitants  of  every  large  town  in  the  midst  of  which  an  extraor- 
dinary marder  had  been  committed  would  have  acted,  nor  with  the 
newspaper  press,  but  with  the  advisers  of  the  Crown  in  permitting 
the  case  to  be  tried  on  the  spot.  The  eifect  of  the  previous  discus- 
sions the  case  had  received,  was  well  seen  at  the  end  of  the  trial. 

The  examination  of  the  witnesses  lasted  three  days ;  each  of  the 

counsel  spoke  between  two  and  three  hours ;  to  sum  up  the  delicate 

circumstantial  evidence  occupied  the  judge  sotne  four  hours ;  and 

how  long  will  it  be  believed  that  it  took  the  jury  to  consider  the 

depositions,  the  arguments,  and  the  careful  charge  ?     Just  nineteen 

minutes — a  time  which  they  might  reasonably  have  taken  had  the 

case  been  one  of  the  clearest  ever  presented  to  a  jury.     It  was  hardly 

decent ;  and  the  natural  conclusion  is,  that  in  the  minds  of  the  jury 

the  case  bad  been  prejudged.    The  case  was  at  best  a  very  difficult 

case,— one  which,  by  the  public  at  least,  has  not  been  thought  easy 

to  resolve.  It  was  a  case  of  circumstantial  evidence,  in  which  many 

circumstances  pointed  to  guilt,  and  some  few  but  important  circum* 

stances  to  innocence.    Either  the  jury  had  not  kept  their  judgment 

in  suspense  till  the  end  of  the  trial,  or  they  were  very  ill-qualified 

for  the  duty  which  the  logic  of  the  ballot-box  had  cast  upon  them. 

An  illustration  more  striking  of  the  injustice  of  tiying  a  case  in  a 

city  where  nearly  every  one  had  previously  discussed  it,  and  had 

arrived  at  a  conclusion  more  or  less  distinct  as  to  the  guilt  of  the 

person   to  be  tried,  cannot  well  be  conceived.    That  the  Crown 

should  have  committed  the  mistake  of  trjdng  the  case  on  the  spot,  is 

easily  enough  accounted  for ;  but  our  law  is  seriously  defective  in 

not  giving  a  prisoner  a  remedy  against  such  mistakes.     It  is  said, 

and  may  easily  be  believed,  that,  had  such  a  remedy  been  available, 

the  advisers  of  the  prisoner  were  most  anxious  to  have  used  it.     In 

England  they  would  have  had  a  remedy.     The  Court  of  Queen's 

Bench  there  has  power,  on  the  application  of  an  accused  party,  to 

remove  the  indictment  to  the  Central  Criminal  at  London.     (19 

Vict.^  c.  16.)    It  is  clear  that  some  equivalent  power  ought  to  be 

conferred  by  the  Legislature  upon  the  judges  of  the  High  Court  of 

Justiciary. 

3.  In  consequence  of  the  singular  disclosure  made  by  the  prisoner 
after  the  verdict,  and  the  very  generally  expressed  desire  that  some 
further  inquiry  into  the  facts  should  be  allowed,  the  Secretaiy  of 
State,  as  is  now  well  known,  took  the  unusual,  but,  we  think,  very 
sensible  course  of  remitting  to  a  commissioner  to  take  evidence  upon 
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the  spot,  and  to  report  bis  opinion  upon  the  whole  case  for  the  guid- 
ance of  the  advisers  of  the  Crown*  As  the  inquiry  was  extrajudicial^ 
its  conduct  necessarily  devolved  upon  some  leading  member  of  the 
bar ;  and  the  selection  of  Mr  Young  for  this  responsible  and  some- 
what delicate  duty  has  naturally  given  general  satis&ction*  The 
appointment  of  a  special  commission,  however,  amounts  by  implica- 
tion to  an  admission,  on  the  part  of  the  Executive,  that  the  ordinary 
machinery  of  judicial  procedure  in  Scotland  is  defective.  The  result 
of  the  remit  is,  that  a  sentence  of  the  Supreme  Court  of  Criminal 
Judicature  is,  in  effect,  reviewed  by  a  member  of  the  bar, — a  result 
which  cannot  be  altogether  satisfactory  to  the  learned  judges,  and 
which  can  only  be  justified  by  the  felt  necessity  for  further  inquiry 
in  the  case.  That  necessity,  however,  has  arisen  tpora  circumstances 
which  are  exeeptional,  but  not  anomalous ;  and  unless  we  greatly 
mistake  the  temper  of  the  public  mind  in  relation  to  capital  cases, 
the  precedent  established  in  Mrs  M^Lachlan's  case  is  likely  to  be 
made  the  ground  for  demanding  a  rehearing  on  many  futore  occa- 
sions.  Obviously,  it  will  never  do  to  control  the  action  of  the  ordi* 
naiy  tribunals  by  the  appointment  of  special  and  temporary  com- 
missions. It  is  equally  dear  that  some  constitutional  means  must 
be  provided  for  securing  to  prisoners,  tried  on  the  issue  of  life  and 
death,  that  benefit  of  appeal  for  which  provision  is  anxiously  made 
in  statutes  imposing  penalties  for  petty  offences,  and  which,  in 
matters  of  civil  process,  is  regarded  as  the  constitutional  right  of  the 
unsuccessful  party. 

What  limits  should  be  appointed  to  the  process  of  review,  whether 
it  should  embrace  the  right  of  moving  for  a  new  trial,  or  be  confined 
to  the  determination  of  points  of  law  reserved  at  the  trial,  are  ques- 
tions upon  which  we  do  not  enter  at  present.    We  accept  the  ad- 
mission— ^the  practical  admission  of  the  Executive — ^thatthe  absence 
of  an  appellate  jurisdiction  in  this  class  of  cases  is  a  defect.     This 
defect,  during  the  parliamentary  recess,  could  only  be  supplied  by  a 
singular  and  exceptional  interference  with  the  course  of  justice ;  but 
we  trust  that  the  Minister  whose  duty  it  is  to  present,  fi)r  the  con- 
sideration of  Parliament,  such  improvements  in  the  law  as  are  de^ 
manded  by  public  opinion,  will  take  an  early  opportunity  of  intro- 
ducing a  suitable  measure  of  criminal  appeal,  such  as  will  at  least 
place  her  Majesty's  subjects  in  Scotland,  in  this  respect,  on  a  fboting 
of  equality  with  their  countrymen  south  of  the  Tweed. 
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(second  abticle.) 

In  oar  article  in  last  month's  jonrna!,  we  pointed  out  several  diffi* 
cnlties  experienced  under  the  Night  Trespass  Act.  In  the  follow- 
ing remarks^  we  desire  to  call  attention  to  a  question  which  has 
frequently  arisen  under  the  Day  Trespass  Act  (2  &  3  Will.  lY.^ 
cap.  68),  and  which,  we  believe,  has  not  yet  been  fairly  and  satisfac- 
torily settled.  We  refer  to  the  question,  Whether  a  tenant,  hist 
family  and  servants,  is  liable  to  prosecution  and  conviction,  under 
that  statute,  for  trespassing  in  pursuit  of  game  upon  the  farm  on 
which  they  dwell. 

We  shall  first  examine  the  question  in  the  light  of  the  statutory 
enactment  itself,  irrespective  of  the  decisions. 

Liet  it  be  observed  in  the  outset,  that  the  offence  under  the 
statute  is  not  simple  trespass  on  landy  but  on  game.  The  title  of  the 
Act  is,  ^  For  the  more  effectual  prevention  of  trespasses  upon  pro- 
perty by  persons  in  pursuit  of  game.'  The  expression  ^  trespass '  is 
not  necessarily  to  be  understood  in  a  technical  sense,  and  the  word 
^ property'  may  be  supposed  to  be  used  demonstratively.  The'  pre- 
amble sets  forth  that  ^  trespasses  upon  property  hj  persons  unlawfully 
engaged  in  pursuit  of  game^  have  recently  become  frequent  in  various 
parts  of  Scotland.'  The  first  section  proceeds  by' imposing  a  penalty 
against  ^  any  person  whatsoever  who  shall  commit  any  trespass,  by 
entering  or  being^  in  the  day-time,  upon  any  land  without  leave  of 
the  proprietor^  in  search  or  pursuit  of  game,'  etc.  Here  it  will  be 
noticed  that  the  offender  is  described  in  general  terms,  ^  any  person 
whatsoever;*  and  that  the  Act  contemplates  not  only  an  entry  ony 
but  being  upon  any  land.  These  words  undoubtedly  comprehend  a 
tenant  of,  or  residenter  on  a  farm ;  which  is  strengthened  by  the  clause 
which  alone  negatives  the  trespass,  being  confined  to  the  proprietor, 
and  not  extended  to  the  occupant.  So,  if  a  tenant,  without  such 
leave,  is  found  in  pursuit  of  game  on  the  farm  of  which  he  is  occu- 
pant, he  appears,  according  to  these  words,  to  fall  within  the  category 
of  a  trespasser  on  the  game. 

It  is  instructive  to  contrast  the  phraseology  of  the  Night  Poaching 
Statute,  9  Geo.  IV.,  cap.  69,  with  the  subsequent  Day  Trespass  Act. 
The  former  is  not  designated  as  a  Trespass  Act,  but  ^  for  the  more 
effectual  prevention  of  persons  going  armed  by  night  for  the  destruc- 
tion of  game.'  The  first  and  leading  clause  is  the  ^  unlawfully  taking 
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or  destroying  any  game  or  rabbits  in  any  land,  whether  open  or 
enclosed,  or  by  night  nnlawftJIy  entering  or  being  in  any  landy 
whether  open  or  enclosed,  with  any  engine  or  instnunent  for  the 
purpose  of  taking  or  destroying  game/ 

So  &r|  then,  the  Day  Trespass  Act  is  adverse  to  the  tenant  and 
his  household.  But  a  difficulty  is  raised  by  a  slngnlar  proyiso  ap- 
pended to  the  first  clause^  and  which  is  in  the  followii^  wprds  :'— 
^  Provided  always,  that  any  person  chained  with  any  such  tcespaos 
shall  be  at  liberty  to  prove^  by  way  of  defence^  any  mattier  which 
would  have  been  a  defence  to  an  action  at  law  for  such  trespaas.* 
It  is,  of  course,  open  for  a  defender  ta  plead  any  d^noe,  however 
absurd  and  irrelevant ;  but,  clearly,  this  provision  must  mean  a  de* 
fence  which  would  prevail  in  such  civil  suit  If  it  be  meant,  that 
whoever  could  not  be  successftflly  prosecuted  civilly,  or  interdicted 
fix>m  entering  on  land,  may  pursue  gam9  on  such  laud,  then 
tenants  and  their  aervante  are  certainly  exempted  ftom  liability  to 
the  penalties  of  the  statutes^  But  the  words» '  e^i  trespass,'  may  be 
held  to  limit  the  trespass  to  one  on  the  game,  and  not  <m  the  meie 
soiL  If  so,  the  clause  is  very  unmeaning.  At  common  law,  a  pcc^ 
prietor  has  no  action  against  any  party  for  trespassing  in  j^eerstitt  of 
game.  Game  is  the  property  of  the  first  occupant  The  pursuit  of 
it  on  the  lands  of  another  is  a  civil  wrcmg,  because  in  so  doing  the 
party  makes  use  of  lands  which  are  the  property  of  another, — not 
because  the  game  itself  is  not  a  legitimate  object  of  pursuit 

Another  argument  in  favour  of  the  exemption  of  the  tenant  and 
other  residenters .  on  the  farm,  will  be  found  in  the  second  aec^oo, 
which  authorizes  the  oceiyrier  of  the  lands,  or  any  of  his  servants^  to 
order  trespassers  off  the  lands,  and  in  case  of  refiisal,  th»  to  appro* 
hend  the  recusant  trespasser,  and  to  seize  any  game  he  has  in  ha 
possession.  Unless,  on  the  principle  of  'setting  a  thief  to  catch  a 
thief,'  it  is  not  easy  to  reconcile  the  notion  of  persons  who  are  under 
the  daily  temptation  of  being  themselves  trespassers  on  gam^  bemg 
recognised  as  the  statutory  detectives  of  trespasses  by  exotics*  The 
legislature  could  never  mean  that  a  tenant  or  occnpmt,  or  even  his 
servants,  should  be  ordered  to  leave  their  fimn,  and  be  liaUe  to  be 
taken  into  custody  if  they  refused  to  leave.  Still  more  absord  is 
the  reading,  that  the  tenant,  occupant,  or  his  servants,  ate  dins  to 
order  themselves  to  be  ejected  ftom  thdr  place  of  reaidenoe; 

But  the  construction  which  would  exempt  the  tenant  from  liabiU^ 
to  the  penalties  of  a  trespasser,  is  materially  ttrengthened  hj  Ae 
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terms  of  section  16|  which|  by  way  of  explanation  or  restriction  of 
the  provision  before  quoted,  attached  to  the  first  and  leading  section, 
and  of  section  12|  requiring  the  defender  to  prove  leave  of  the  pro- 
prietor, proceeds  to  declare  ^  that  nothing  in  this  Act  contained  shall 
prevent  any  person  firom  proceeding,  by  way  of  civil  action,  to  re- 
cover damages  in  respect  of  any  trespass  upon  his  landy  whether 
committed  in  pursuit  of  game  or  otherwise,  save  and  except  that 
where  any  proceedings  shall  have  been  instituted  under  the  provi- 
sions of  this  Act  ags^st  any  person  for  or  in  respect  of  any  trespass, 
no  action  at  law  shall  be  maintainable  for  the  same  trespass  by  any 
person  at  whose  instanesj  or  with  whose  concurrence  or  consent,  such 
proceedings  shall  have  been  instituted,  but  that  such  proceedings 
shall  in  such  case  be  a  bar  to  any  such  action,  and  may  be  given  in 
evidence  to  this  purpose  and  effect.'    It  is  obvious  that  no  action  for 
damage  to  crops  or  fences  could  be  maintained,  save  by  the  tenant 
of  the  fiirm ;  and  as  the  Day  Trespass  Act  does  not  in  the  first  and 
leading  section  provide  for  a  prosecutor,  but  in  the  second  clause  the 
right  of  prosecution  is  given  to  the  owner  and  occupier  of  the  lands,  it 
seentis  to  follow,  that  the  tenant  may  prosecute  under  the  first  sec- 
tion for  the  simple  trespass,  and  consequently  that  he  himself  can- 
not be  among  the  class  of  trespassers.    It  will  also  be  observed  that 
the  provision  as  to  prosecution  is  extended  to  the  occupier,  who  may 
not  be  the  tenant,  but  the  mere  manager,  grieve,  or  servant  of  the 
proprietor,  or  tenant  of  the  farm. 

The  question  is  rendered  more  difficult  by  the  fact  that  rabbits^ 
under  the  name  of  conies,  are  expressly  enumerated  as  game  in  the 
statute.  It  had,  previous  to  the  statute,  been  unanimously  held  by 
the  Court  that  rabbits  were  not  game,  and  that  the  tenant  was  en- 
titled to  kill  them  without  leave  of  his  landlord.  13  Feb.  1828,  Sir 
David  Moncirieffy.  AmotL  The  authority  of  this  decision,  however, 
has  since  been  much  doubted,  especially  in  the  case  of  Portery  to  be 
afterwards  noticed.  In  the  Night  Trespass  Act,  ^rabbits^  are  expressly 
mentioned  in  addition  to  ^game;'  and  which  last  is  in  its  turn  very  par- 
ticularly enumerated  by  a  separate  section.  In  the  Revenue  statute, 
requiring  game  certificates,  52  Geo.  UI.,  c.  93,  rabbits  are  for  the  first 
time  ^udted  to  the  rank  of  game  alongst  with  their  feathered  con- 
geners, *  wbodcocks,  quails,  snipes,  and  landrails.'  Unless  the  Day 
Trespass  Act  is  to  be  held  as  setting  aside  the  decision  in  the  case 
of  Sir  David  Moncrieffy  and,  for  the  purposes  of  the  statute,  making 
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rabbits  game  ander  the  scriptaral  appellation  of  ^conies/  it  would 
seem  to  follow,  that  though  a  tenant  might  be  held  a  trespasser  on 
his  own  lands  in  pursuit  of  other  kinds  of  game,  he  would  be  exempt 
from  the  penalty  if  he  conBned  his  attentions  to  the  pursuit  of  the 
rabbit  species.  In  more  than  one  late  case,  tenants,  and  persons 
employed  by  them  to  kill  rabbits,  have  been  found  not  liable  in  the 
penalty  for  want  of  game  certificate ;  and  in  several  counties,  justices 
of  the  peace  have  refused  to  convict  as  trespassers  persons  shooting 
or  killing  rabbits  on  a  farm,  with  leave  of  the  tenant  thereof.  But 
in  the  case  of  Porter  (to  be  afterwards  mentioned),  the  Court  con- 
firmed the  conviction  of  the  brother  of  a  tenant  for  shooting  rabbits 
on  his  brother^s  farm,  with  leave  of  the  tenant. 

So  far  we  have  examined  the  question  by  the  light  of  the  statute 
alone.  There  are  several  reported  decisions  applicable  to  this  point; 
but  it  cannot  be  said  that  they  have  altogether  removed  the  (Uffi- 
culties  which  surround  it. 

The  first  case  is  that  of  Smellie  v.  Lockharty  1  June  1 844, 2  Brown 
194.   Smellie  was  convicted  under  the  statute,  at  the  instance  of  the 
proprietor,  for  trespass  on  lands  which  were  set  forth  in  the  cofnphant 
as  tenanted  by  himself  and  his  father.   The  kind  of  game  with  which 
he  interfered,  or  whether  it  was  rabbits  alone,  does  not  appear  from 
the  report.    In'a  suspension  the  conviction  was  quashed,  but  by  the 
narrowest  majority.    The  Lord  President  (Boyle),  Lord  Justice- 
Clerk  (Hope),  Lords  Moncreiff  and  Cockburn,  were  of  the  majority; 
Lords  Mackenzie,  Medwyn,  and  Wood  were  for  sustaining  the  con- 
viction.    It  is  of  importance  to  notice  that,  whilst  the  judges  in  the 
majority  dealt  only  with  the  case  of  a  tenant,  the  judges  in  the  mino- 
rity expressed  opinions  that  the  same  exemption,  if  good  for  the 
tenant,  must  necessarily  be  extended  to  those  who  had  right  to  be 
on  the  land.    Lord  Medwyn  observed :  ^  If  the  tenant  is  dlowed  to 
escape  from  the  penalties  of  this  statute,  on  the  same  principle  im- 
munity must  be  granted  to  farm  servants,  or  persons  possessing 
servitudes  over  lands,  and  all  others  who  have  a  lawinl  right  to  enter 
the  lands.'    The  plea,  that  there  was  no  review  on  the  merits—the 
same  being  expressly  excluded  by  the  15th  section — ^was  disregarded. 
Per  Lord  Justice-General :  ^  Where  it  is  stated  in  the  complaint 
that  the  individual  accused  of  trespassing  was  tenant  of  the  lands,  I 
cannot  hold  this  to  be  part  of  the  proof  to  the  efiect  of  excluding  our 
review.    This  fundamental  fact  is  set  forth  on  the  face  of  the  pro- 
ceedings, and  we  cannot  disregard  it.' 
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The  question  next  arose  in  the  case  of  The  Earl  of  Selkirk  v.  Kew 
nedtfy  14  Dec.  1850 — ShaVs  Justiciary  Beports,  463.  The  defender 
in  this  case  was  a  servant  on  the  farm  on  which  the  trespass  was 
alleged  to  have  been  committed.  "His  plea  in  bar  of  the  action  was 
sustained  bj  the  justices.  It  is  not  shown  from  the  very  meagre 
report,  whether  the  fact  of  his  being  a  servant  appeared  on  the  face 
of  the  complaint ;  but  it  does  appear  that  no  proof  was  taken  by  the 
justice.  Lords  Justice-Clerk  (Hope),  Moncreiff,  and  Ivory  con- 
curred in  holding  that  ^  the  defence  or  objection  stated  for  the  re- 
spondent, as  to  the  competency  of  proceeding  against  him  as  a  tres- 
passer under  the  statute  libelled  on,  was  ill-founded ;  and  the  Court 
remitted  to  the  justices  to  recal  the  sentence,  repel  the  objection  to 
the  competency  of  the  complaint,  and  thereafter  to  proceed  therein 
as  accords  with  law. 

The  brother  of  a  tenant  was  convicted  by  the  justices  of  Kirkcud- 
brightshire, under  the  Day  Trespass  Act,  for  shooting  rabbits  on  his 
brother^fl  farm,  though  the  leave  of  the  tenant  was  proved.  A  sus- 
pension was  refused.  '  The  Court  were  unanimously  of  opinion  that 
the  suspender^s  objections  went  to  the  import  of  the  proof,  which  the 
Court  were  not  entitled  to  look  at  under  the  provision  of  the  statute. 
The  justices  must  have  been  satisfied  that  it  was  witnessed  that  the 
suspender  was  on  the  farm  in  pursuit  of  gamej  and  not  merely  of 
rabbits,  and  their  decision  was  final.'  The  proof,  however,  as  given 
in  the  report,  merely  shows  that  the  defender  had  shot  only  one  rab- 
bit.   22  March  1858,  Porter  v.  Stewart^  3  Irvine  57. 

In  the  case,  13  Nov.  1854,  McGregor  v.  Latour^  1  Irvine  579,  a 
&rm  servant  was  convicted  of  trespass,  under  the  Day  Act,  on  the 
farm  whereon,  in  the  complaint,  it  was  set  forth  he  was  a  servant. 
The  conviction  was  set  aside  on  a  point  of  form ;  but  the  non-applica- 
bility of  the  statute  to  tenants  seems  not  even  to  have  been  pleaded. 
The  question  next  arose  with  a  tenant  under  the  Night  Act,  9 
Geo.  IV.,  c.  69—8  March  1856,  Smith  v.  Young^  2  Irvine  402.  The 
fact  of  tenancy  there  appeared  on  the  face  of  the  complaint.  Lords 
Cowan  and  Deas  expressed  an  opinion  that  a  tenant  could  not,  even 
under  that  Act,  be  convicted  of  the  mere  trespass  on  his  farm  for 
the  purpose  of  taking  game.  Lords  Justice-Clerk  (Hope),  Handy- 
side,  and  Ardmillan  held  that  the  Night  Trespass  statute  applied  to 
tenants ;  and  this  was  affirmed  in  the  decision.  But  the  conviction 
was  quashed,  because  of  the  omission  to  state  that  the  defender  had 
^  unlawfully  entered,  or  was  on  the  lands.' 
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In  Mains  y.  Fnuery  3  Irvine  538,  a  conviction  under  the  Night 
Trespass  Act  was  set  aside  as  informal.  It  was  observed  by  the  Lord 
Jostice-CIerk,  <the  charge  is  one  of  unlawfidbf  entering  upon  the 
public  road.  Now,  that  is  not  an  offBnce  at  all.  It  is  impossible 
that  any  one  can  unlawfully  enter  upon  the  public  road,  or  the  <mt- 
lets  or  gates  at  the  side  of  it,  for  the  purpose  of  killing  game  or  for 
any  other  purpose.' 

The  general  question  of  tenant  right  was  again  raised  on  15th 
Dec.  1859,  JSarl  of  Kinnoul  v.  Toddy  3  Irvine  501.  The  Lord 
Justice-General  delivered  the  judgment  of  the  seven  judges,  unani- 
mously confirming  the  decision  in  the  case  of  SmeUUy  and  sosUin- 
ing  a  decision  of  the  Perthshire  justices  refusing  to  convict  a  tenant 
for  trespass  under  the  Day  Act.  Per  Lord  Justice^Greneral :  'It 
does  not  appear  that  the  case  o{  Kennedy ^  in  1850,  decided  that  in 
aU  circumstances  a  farm  servant  was  necessarily  a  trespasser,  m  the 
sense  of  the  statute,  on  the  lands  of  whidi  his  master  was  tenant, 
but  only  that  he  might  be  a  trespasser.  That  case  did  not  raise  any 
other  question,  and  the  Court  sent  it  back  to  be  proceeded  with. 
We  do  not  know  what  would  have  been  the  final  result — ^what  the 
final  judgment  of  the  justices  was,  or  what  would  have  been  the 
judgment  of  this  Court  had  it  been  shown  that  the  servant  had  been 
on  the  lands  in  pursuit  of  his  ordinary  occupation,  and  in  execntion 
of  the  agricultural  purposes  of  the  tenant.  Neither  in  the  case  of 
•Kennedy  or  of  Smith  did  the  Court  profess  to  derogate  fcom  the 
case  of  Smellie ;  on  the  contrary,  in  both  of  them  the  authority  d 
the  case  of  Smellie  was  recognised.  As  to  the  general  argoment 
submitted  to  us,  we  have  found  nothing  in  that  argument  whiidi 
would  induce  us  to  depart  firom  the  judgment  in  SmeUi^s  case.' 

In  Baper  v.  Duffy  3  Irvine  529,  a  farm  servant  was  convicted 
under  the  Day  Act,  and  the  conviction  was  unanimously  sus- 
tained. Per  Lord  Justice-Clerk :  '  With  regard  to  the  first  ob- 
jection, that  this  is  not  a  good  charge  as  laid  against  a  fivm  ser- 
vant, it  is  sufficient  to  say  that  this  point  is  ruled  by  the  case  of 
the  Earl  of  Sdkirk  v.  Kennedy ;  and  tliat  in  the  present  case,  the 
charge  is  properiiy  and  correctly  stated,  being  in  ^e  very  terms  of 
the  statute.' 

From  these  decisions  it  may  now  be  deduced — 

Firety  That  a  tenant  cannot  be  convicted  for  trespass  in  puisoit 
of  game  on  his  own  finmu  He,  however,  is  liable  to  prosecotioD 
tmder  other  of  the  many  statutes  for  protection  of  game. 
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Seeondj  It  is  not  decided  whether  one  of  the  tenant's  fatniTy,  and 
his  servants,  resident  on  his  farm,  can,  under  all  circumstuiices,  be 
convicted  under  the  statute  for  trespass  in  pursuit  of  game  en  the 
farm  where  they  are  residenters.  If  the  case  of  Moncriejfy.  Amott 
be  held  to  riile  that  rabbits  are  not  game  at  common  law,  it  is  still 
an  open  question  whether  a  tenant  may  not  authorize  his  semrants, 
and  even  non-residenters,  to  kill  rabbits  on  his  farm. 

But  the  difficulty  arises  under  the  opinions  expressed  in  Ae  eases 
of  Smellie  and  the  Earl  of  KinnouL  It  appears  that  all  that  was 
decided  in  these  cases  was,  that  a  tenant  can  under  no  circum- 
stances  be  convicted  under  the  Day  Act  for  trespass  on  his  &rm ; 
and  perhaps  under  the  opinions  expressed  in  the  case  of  SmM  and 
Young  it  is  not  clear  if  he  can  even  be  convicted  for  the  sim[de 
trespass  under  the  Night  Act.  With  regard  to  servants,  all  that 
the  case  of  the  Earl  of  Selkirk  decided  was,  that  they  may  be  con- 
victed under  the  Act  if  the  proof  satisfied  the  justices  that  they 
wwe  in  pursuit  of  game,  though  on  the  farm  on  which  they  reside. 
It  would  seem  that  if  they  are  on  a  field  in  pursuit  of  their  ordinary 
agricultural  labour,  then  there  is  no  trespass  though  game  come  in 
their  way.  In  such  case,  the  trespass  is  on  the  part  of  the  unfor- 
tunate animal.  If  Hodge,  whilst  hoeing  turnips,  raises  a  hare  firom 
his  resting-place,  and  mortally  strikes  him  with  his  hoe,  and  captures 
his  carcase,  there  is  no  ofience  under  the  statute ;  but  if  he  sallies 
fi>rth  with  gun  or  net  to  a  field  where  he  had  no  call  to  be,  the  tres- 
pass is  committed.  The  distinction  is  somewhat  nice  and  fancifiil, 
but  may  safely  be  left  to  the  county  justices  to  define  and  apply. 
Whether  their  Honours  convict  or  acquit  on  the  evidence,  that  is  a 
judgment  on  the  merits  which  is  impregnable  firom  assault  by  any 
mode  of  review,  and  therefore  the  powerful  motive  of  irresponsibility 
ahould  at  least  lead  •  to  caution  and  mature  deliberation.  In  any 
new  code  of  game  laws,  it  would  be  well,  however,  that  all  such  wire- 
drawn difitinctions  were  obliterated,  and  the  law  clearly  expressed, 
so  tliat  it  may  be  known  who  are  and  who  are  not  within  the  range 
of  the  law  and  its  penalties. 
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NOTES  OX  THE  LAW  OF  JOIKT  STOCK  COMPAMES. 

(JSIBST  ASCIICLEJ) 

OK  THE  UABIUTr  OF  INCORPORATED  COKPANIES  AT  COXHON 

LAW. 

The  question  which  we  propose  in  this  paper  to  consider^  is  chiefly 
interesting  in  its  bearing  opon  the  liability  ol  the  shareholders  of 
banking  and  other  companies,  which  have  obtained  the  privilege  of 
incorporation  either  bj  charter  firom  the  Crown,  or  under  the  aa- 
thoritj  of  a  special  Act  of  Parliament.  The  powers  of  companies 
so  situated,  are  regulated  almost  exclusively  by  their  Deeds  or  Acts 
of  Constitution ;  and  the  question  of  liability  is  perhaps  the  only 
general  question  capable  of  solution  by  direct  appeal  to  legal  prin- 
ciple, which  the  relations  of  those  companies  present  for  coBsi* 
deration.  The  interest  of  the  proposed  inquiry,  regarded  as  a 
specnlative  question  of  jurisprudence,  renders  it  a  fitting  topic  of 
examination  in  these  pages;  while,  from  the  insight  which  the 
argument  affords  into  the  real  nature  and  position  of  mercantile 
corporations,  the  inquiry  may  be  regarded  as  a  natural  and  fitting 
introdaction  to  the  stady  of  some  of  the  more  difficult  questions 
upon  the  liability  of  partners  under  the  statutes  regulating  the  con- 
stitution of  Joint  Stock  Companies. 

The  following  propositions  embody  the  conclusions  to  which  the 
inquiry  tends ;  and,  accordingly,  it  will  be  our  object  to  exhibit  the 
authority  and  illustrate  the  principles  upon  which  those  conclusions 
are  based : — 

1.  The  Crown  has,  at  common  law,  the  right  of  granting  charters 
of  incorporation,  not  only  to  municipal  bodies,  and  others  of  a  similar 
nature,  but  also  to  trading  companies. 

2.  The  members  of  any  corporation,  of  whatever  nature,  are 
exempt  from  individual  liability  for  the  debts  of  the  corporation ; 
on  the  principle  that  a  charter  of  incorporation  has  the  e£^  of 
erecting  the  company  into  a  new  person,  absolutely  independent 
of  the  individual  corporators. 

8.  Corporations  constituted  by  special  Acts  of  Parliament,  enjoy 
the  same  privileges  as  those  which  are  constituted  by  royal  charter. 

As  regards  the  last  proposition,  it  is  sufficient  to  observe,  that 
an  Act  of  Parliament  (which  implies  the  assent  of  the  Crown)  is 
capable  of  effecting  whatever  it  professes  to  effect;  and,  there- 
fore, assuming  that  incorporation  has  the  effect  of  limiting  liabili^ 
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then,  if  Parliament  says  that  a  society  'shall  be  incorporated^  it 
necessarily  confers  upon  that  society  all  the  privileges  of  an  incor- 
porated society^  created  according  to  constitutional  law;  that  is, 
created  by  a  charter  of  erection  emanating  from  the  Crown. 

4.  In  the  view  we  take  of  the  law  of  corporations,  it  is  immaterial 
that  the  charter  of  incorporation  does  not  contain  a  clause  expressly 
exempting  the  shareholders  from  liability.  The  Crown  cannot 
modify  the  rights  and  liabilities  of  partners  at  common  law.  It 
cannot  declare  that  partners  shall  or  shall  not  be  liable.  The 
exemption  firom  liability  is  only  an  indirect  result  of  the  creation 
of  a  body  politic,  which  it  is  the  function  of  the  Crown  to  create  with 
all  the  powers  and  liabilities  legally  pertaining  to  such  a  body. 

There  is  certainly  a  want  of  explicit  statement  regarding  the  lia- 
bility of  corporators  in  the  early  English  authorities.    Blackstone 
treats  pretty  frilly  of  incorporations,  and  of  their  legal  status ;  and 
the  non-liability  of  the  members,  during  the  subsistence  of  the  cor- 
poration, is  an  inference  deducible  from  his  remarks.    In  treating 
of  the  dissolution  of  corporations,  he  raises  the  question,  whether 
there  is  recourse  against  the  property  of  the  individual  members 
afler  dissolution,  and  arrives  at  the  conclusion  that  there  is  no  re- 
course except  against  the  common  stock.    Modem  writers  state, 
without  hesitation,  that  members  of  chartered  companies  are  not 
individually  liable.     (Lindley  on  Partnership,  301 ;  Wordsworth 
on  Joint  Stock  Companies,  239-40.)     After  referring  to  6  George 
IV.,  cap.  91,  which  empowers  the  Crown  to  grant  charters  under 
which  the  shareholders  shall  be  individually  liable,  Mr  Wordsworth 
observes — ^  And  this  power  seems  to  have  been  required,  because 
the  Crown,  at  common  law,  could  only  grant  a  simple  charter  of 
incorporation,  by  which  the  company  was  the  body  dealt  with  by 
creditors,  whose  recourse  was  against  the  corporate  property  only, 
the  members  of  the  company  being  individually  free  from  liability.* 
On  this  point  we  may  also  refer  to  the  evidence  given  by  Mr  Bel- 
lenden  Kerr  and  Mr  Hodgkin,  barristers,  before  the  Joint  Stock 
Companies  Committee,  1844.    These  gentlemen  prepared  or  revised 
the  statutes  relative  to  banking  and  joint  stock  companies  which 
were  in  force  at  that  date ;  and  it  is  evident  from  their  very  distinct 
evidence  on  the  subject,  that  by  both  special  attention  had  been  given 
to  the  question  of  individual  liability.     In  the  appendix  to  the  Com- 
mittee's Beport,  there  is  a  report  by  Mr  Kerr  to  the  Board  of  Trade 
on  this  very  subject.    Numerous  allusions  to  the  same  principle 
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*occiir  in  the  evidence  taken  by  the  MercantOe  Law  Commisuon  of 
1854 ;  and  it  is  assumed  by  the  professional  witnesses  that  the  lia* 
'bilily  of  membors  of  English  incorporated  companies  is  limited* 

The  chief  difficulty  attending  the  solution  of  the  question  turns 
>upon  the  extension  to  Scotland  of  the  English  doctrine  of  incorpora- 
tion, in  the  absence  of  any  clear  authority  in  our  own  law.  In 
•adopting  the  view  that  the  law  of  the  two  countries  is  identical,  we 
xely,  Ist,  on  the  authority  of  our  institutional  writers ;  2dy  on  the 
absence  of  any  conflicting  authority ;  Sd,  on  considerations  derived 
^m  the  theory  of  corporations ;  4thy  on  the  tadt  assumption  by 
the  Legislature  that  the  law  is  uniform,  as  evinced  in  all  the  British 
•statutes  relating  to  the  subject. 

In  the  doctrine  of  the  English  law  there  is  nothing  technical,  or 
peculiar  to  that  system  of  jurisprudence.  The  doctrine  does  not  de- 
pend upon  the  authority  of  any  decision,  so  &r  as  we  have  been  able 
to  learn,  but  is  simply  a  deduction  from  the  legal  view  of  a  corpora- 
tion as  having  an  independent  personality.  Speaking  of  ordinary 
corporations  in  Scotland,  as,  for  instance,  municipal  bodies  and 
colleges,  we  see  no  reason  to  doubt  that  the  principles  of  the  English 
law  would  be  directly  applicable.  Supposing  the  case  of  a  Scotch 
municipal  corporation  becoming  insolvent  (a  supposition  which  was 
actually  realized  not  many  years  ago),  it  would  be  extravagant  to 
maintain  that  the  magistrates  and  town  councillors  could  be  ren- 
dered individually  liable  for  the  debts  of  the  community.  Now, 
assuming  that  the  incorporating  clauses  of  the  Scotdi  bank  charten 
are  conceived  in  terms  similar  to  those  employed  in  granting  cor- 
porate privileges  to  municipal  corporations,  colleges,  etc., — a«ftnming^ 
in  short,  that  the  Crown  professes  to  do  the  same  thing  when  it 
erects  those  various  classes  of  institutions  into  bodies  corporate,  we 
are  unable  to  discover  any  reason  for  the  distinction  which  has  been 
supposed  to  exist  between  the  degree  of  liability  incurred  by  the 
members  of  trading,  as  distinguished  from  non-trading,  corpcnrations. 

Beverting  now  to  the  four  sources  of  authority  noticed  in  a  pre- 
vious paragraph : — 

1  and  2.  Stair  treats  very  meagrely  of  the  }aw  of  persons,  and  we 
have  not  been  able  to  discover  any  reference  to  the  law  of  corpora- 
tions in  his  Institute.  Erskine  seems  to  have  taken  Blackstcme  as 
his  guide.  Like  that  author,  he  only  treats  of  the  liability  of  eoi^ 
porators  after  the  company  is  dissolved,  and  asserts  that  die  credi- 
tors  have  recourse  only  against  the  common  good.    Nor  doea  he 
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advert  to  the  distinction  between  corporations  proper  and  chartered 
companies.  Professor  Bell  (Com.|  6th  Ed.  240)  asserts  the  doctrine 
of  the  non-liability  of  shareholders  of  chartered  banks  in  explicit 
terms^  resting  his  opinion  on  the  broad  ground  that  they  are  mem- 
bers of  an  incorporated  society.  Limited  liability,  in  his  view,  seems 
to  be  identified  with  the  idea  of  an  incorporation,  for  he  has  not 
considered  it  necessary  to  pursue  the  argument  further. 

The  only  reported  cases  in  the  law  of  Scotland  bearing  at  ali 
upon  the  question,  are  those  which  relate  to  the  liability  of  muni- 
cipal corporations  and  road  trustees. 

The  liability  of  public  trustees  acting  under  statutory  authority 
was  settled  by  the  decisions  of  the  House  of  Lords  in  Duncan  v. 
FindJater  and  The  Miniatera  of  Edinburgh  v.  The  Magistratea.    In 
the  first  of  these  cases,  it  was  decided  that  no  claim  lay  against  the 
trustees  of  a  road  trust  in  respect  of  an  injury  sustained  by  a  private 
individual  using  the  road  (M^L.  and  Rob.  911,  reversing  16   S. 
1150 ;  and  see  New  Clyde  Shipping  Co.  v.  River  Clyde  7V«.,  4  D. 
1521;  Higgina  v.  Livingaione^  6  Pat.  244).    Jsx  the  second  case 
{^Rn•  of  Edinburgh  v.  Tlie  Mags,  of  Edinburgh^  6  Bell  509  ;  and 
se^  Pearaon  v.  Maga.  of  Montroae^  M.  13098 ;  Innea  v.  Maga.  of 
Edinburgh^  M.  13189),  it  was  ruled  that  the  magistrates  and  town 
council  were  not  liable  in  their  corporate  capacity  to  make  repara- 
tion for  the  loss  sustained  by  the  ministers  of  the  city,  who  were 
entitled  to  the  proceeds  of  an  assessment,  in  consequence  of  the 
magistrates  having  neglected  to  perform  the  duty  of  collecting  the 
assessment  in  terms  of  their  statutory  powers.    An  opinion,  however, 
was  intinaated,  that  the  members  of  the  corporation  were  responsible 
for  the  consequences  of  their  personal  negligence ;  and  an  opinion 
to  a  similar  purport  was  intimated  by  Lord  Cottenham  in  Findlatei^a 
case,  subject  to  the  observation  that,  while  the  trustees  kept  within 
their  powers,  they  would  not  personally  be  liable  for  any  damage 
which  their  acts  might  occasion  to  other  persons. 

3.  In  opposition  to  these  distinct  opinions,  it  has  been  suggested 
that  it  might  be  uUra  virea  of  the  Crown  to  limit  the  liability  of 
the  partners  of  companies  to  which  corporate  privileges  have  been 
granted.  This  seems  to  prove  too  much.  Assume  that  the  Crown 
could  not  introduce  a  clause  for  the  benefit  of  the  shareholders,  in  a 
question  between  them  and  the  public*  Still  the  law  is,  in  England 
at  least,  that  the  act  of  incorporation  does  limit  the  liability  of  the 

vox*.  VI.-^NO.  LXXI.  NOVEMBER  1862.  3  X 
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members  by  implication ;  and  therefore  it  most  either  be  maiDtained 
that  the  Crown  cannot  incorporate  a  mercantile  company  to  any 
effect  (a  view  which  is  untenable^  because  the  right  in  question  Las 
been  repeatedly  recognised  by  statute) ;  or^  if  the  right  is  admitted) 
the  legal  effect  of  incorporation  must  be  determined  as  matter  of 
lawy  rather  than  of  constitutional  right. 

It  has  also  been  observed  by  an  eminent  equity  lawyer^  that 
where  the  Crown  exceeds  its  powers^  the  courts  of  law  may  restrain 
the  exercise  of  their  prerogative.     But  the  question  of  the  liability 
of  shareholders,  as  respects  the  construction  of  the   Scotch  bank 
charters  at  least,  does  not  depend  on  the  construction  of  any  grant 
per  expressum  of  peculiar  privileges  ^for  no  grant  of  immunity  from 
liability  is  contained  in  their  deeds  of  title, — but  on  the  construction 
of  the  ordinary  formula  of  incorporation,  which  it  is  admittedly  not 
ultra  vires  of  the  Crown  to  grant.    Whatever  effect  the  doctrine  of 
partnership  may  have  in  modifying  the  rights  of  corporators  inter  se^ 
where  the  corporation  is  also  a  mercantile  firm,  we  do  not  think  that 
doctrine  can  affisct  the  question  of  liability  to  members  of  the  public 
If  the  public  contract  with  a  firm  which  possesses  a  corporate  style 
and  corporate  privileges,  they  must  be  held  to  do  so  in  the  know- 
ledge that  they  are  dealing  with  that  artificial  person,  thd  corporate 
body ;  and  there  does  not  seem  to  be  any  room  for  the  extension  of 
the  doctrine  of  constructive  partnership  to  cases  of  this  description. 
We  may  add,  that  while  the  English  law  of  partnership  is  certainly 
not  more  favourable  to  exemption  firom  individual  respon^biUty 
than  our  own,  the  doctrine  of  the  exemption  of  members  of  corpo- 
rations from  personal  liability  is  admittedly  extended  by  the  inte^ 
preters  of  that  law  to  all  corporations,  trading  as  well  as  to  non- 
trading.    As  to  joint  stock  companies  not  chartered,  they  are  crea- 
tures of  the  statutory  law,  and  no  argument  can  be  founded  on  tbe 
consideration  of  liability  which  the  statutes  attach  to  these  institutions. 

The  provisions  of  the  various  banking  and  joint  stock  company 
statutes  aid,  or  at  least  illustrate,  this  view  of  the  question.  Among 
these  we  notice,  in  the  first  place,  the  statute  6  Geo.  L^  cap.  18? 
which  embraces  two  distmct  measures,  the  first  being  the  incorpora- 
tion of  the  Soyal  Elxchange  Insurance  Company  and  another  com* 
pany.  The  preamble  declares,  that  the  right  of  granting  charters 
of  incorporation  belongs  solely  to  the  Crown ;  and  it  Tedtes  the 
terms  upon  which  the  Crown  has  agreed  to  incorporate  these  bodies. 
The  object  of  the  enactment  was  to  legalize  the  agreement  fluuie 
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betwixt  the  Crown  and  these  companies,  and  also  to  give  the  com* 
panies  something  like  a  monopoly.  Nothing  is  said  about  the  lia* 
bility  of  shareholders;  but  it  appears  from  the  evidence  of  Mr 
Latham^  of  the  Bank  of  England  (Beport,  Mercantile  Law  Com- 
mission, p.  130),  that  these  two  companies  are  considered  to  have 
their  liability  limited  by  the  charter ;  and  Mr  Wordsworth  (Law  of 
Mining  and  Banking  Companies)  makes  the  same  statement.  This 
proves  that,  in  the  opinion  of  English  lawyers,  the  Crown  could  and 
did,  prior  to  the  year  1825,  the  date  of  the  first  important  change 
in  this  branch  of  the  law,  grant  charters  to  mercantile  companies 
which  had  the  effect  of  limiting  the  liability  of  the  shareholders. 

Such  was  the  state  of  the  English  law  until  the  passing  of  the 
Act  6  Oeo.  IV.,  cap.  91,  the  second  clause  of  which  authorizes  the 
Crown  to  grant  charters,  providing  that  the  shareholders  shall  be 
personally  liable  under  certain  regulations  and  conditions.    It  is  a 
mistake  to  suppose,  as  many  have  done,  that  the  object  of  this  enact- 
ment was  to  provide  for  the  limitation  of  the  liability  of  the  share- 
holders of  incorporated  companies.    The  words  at  the  end  of  the 
clause  which  have  been  thought  susceptible  of  this  construction, 
refer  to  regulations  for  ascertaining  and  enforcing  the  liability,  and 
do  not  imply  that  it  was  to  be  limited  in  extent.   The  statute  speaks 
of  corporations  generally,  and  not  specially  of  trading  companies. 
As  the  law  of  England  then  stood,  members  of  eorponxUoM  were 
exempt  from  personal  liabilitjr.    And  when  the  statute  says,  in  ex- 
press terms,  that  it  shall  be  lawful  to  the  Crown,  in  granting  char- 
ters, to  declare  that  such  members  shall  be  personally  liable  (no 
matter  under  what  regulations),  we  do  not  read  that  clause  as  one 
enabling  the  Crown  to  attach  conditions  to  such  charters  which 
were  already  implied  in  all  ordinary  grants  of  incorporation.    It  is 
clear  that  the  Crown  was  thereby  authorized  to  do  something  which 
it  was  doubtful  whetlier  the  Crown  could  otherwise  have  done ;  but 
that  something  was,  we  take  it,  not  to  grant  immunity  from  liability, 
bat  to  fix  personal  liability  upon  the  members  of  bartered  corpora^ 
tions  in  certain  circumstances.    This  is  also  the  view  tak^i  of  the 
Act  by  Mr  Wordsworth,  in  the  passage  already  cited.    The  Act  in 
question  extends  to  Scotland ;  for  it  begins  by  repealing  the  ^Bubble 
Act,'  6  Geo.  I.,  cap.  18,  prohibiting  the  formation  of  private  joint 
stock  companies,  which  notoriously  applied  to  the  whole  United 
JEliiigdom ;  and  then  it  goes  on  to  enact  that  shareholders  may  be 
made  personally  responsible^  evidently  with  a  view  to  put  a  restraint 
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on  the  management  of  joint  stock  companies,  which  were  expected 
to  spring  up  in  consequence  of  the  repeal  of  the  penalties  impoeed 
by  the  Bubble  Act.  We  conceive,  therefore,  that  the  doctrine  of 
the  personal  liability  of  shareholders  in  chartered  companies,  in  Scot- 
land as  well  as  in  England,  was  introduced  for  the  first  time  by  the 
Act  6  Geo-  IV.,  cap.  91. 

The  Letters-Patent  Act,  4  &  5  Will.  IV.,  cap.  94,  repeals  the 
6  Geo.  IV.,  cap,  91,  in  fact,  but  in  substance  re-enacts  its  provisions, 
only  substituting  letters-patent  for  a  charter.    We  presume  the  in- 
tention was  to  save  expense,  as  it  has  been  said  that  a  charter  used 
to  cost  as  much  as  L.IOOO.    This  Act  authorizes  the  formation  of 
companies  either  with  the  same  liability  as  they  would  have  had 
under  a  charter  at  common  law  (».«.,  limited),  or  under  similar 
conditions  to  those  of  the  previous  charter.    It  is  stated  in  the  evi- 
dence taken  before  the  Joint  Stock  Company  Committee  (1844), 
that  charters  with  limited  liability  were  granted  by  the  Board  of 
Trade  under  the  powers  conferred  by  this  Act  to  steam-boat  com- 
panies, and  other  enterprises  connected  with  the  colonies;  so  that  it 
is  plain  that  the  Act  was  not  confined  to  England.     In  1846  and 
1847  separate  Joint  Stock  Banking  Acts  were  carried  through  Par- 
liament (7  &  8  Victoria,  cap.  113,  sees.  6  and  7 ;  England :  9  &10 
Victoria,  cap.  75 ;  Scotland  and  Ireland).  The  Scotch  Act  prohibits 
the  incoi*poration  of  banks  on  any  other  footing  than  that  of  on* 
limited  personal  liability ;  a  prohibition  which  was  only  removed  by 
the  recent  Act,  21  &  22  Vict.,  cap.  91.    This  Act  also,  while  ex- 
hibiting the  prevailing  feeling  in  favour  of  unlimited  liability,  points 
to  a  state  of  the  law  when  a  different  rule  prevailed.     Finally,  we 
know  of  no  authority  for  holding  that  the  prerogative  of  the  Crown 
in  regard  to  the  creation  of  bodies  politic,  is  in  any  degree  less  ex- 
tensive or  more  controlled  by  law  in  Scotland  than  in  England* 

It  may  perhaps  be  admitted  that  the  difference  between  the 
phraseology  of  the  English  and  Scotch  BaOway  Clauses  Consolida- 
tion Acts  is  favourable  to  the  opposite  view  of  the  question.  Bat 
we  do  not  think  it  important.  These  enactments  are  not  to  be  read 
as  if  they  were  alterations  on  the  existing  law.  They  are  consolida- 
tion Acts,  or  digests  of  the  law  as  then  adjusted  and  fixed.  And 
therefore,  when  the  Scotch  Act  says  that  no  shareholder  shaU  he 
liable  for  calls  beyond  his  share,  we  don't  take  that  to  mean  that  the 
shareholder  of  an  incorporated  company  w<u  formerly  liable  beyoiKi 
the  extent  of  his  share.    We  would  rather  read  the  enactment  as 
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declaratoiyy  or  as  an  extension  to  companies  of  the  old  law  in  relation 
to  chartered  companies. 


THE  MONTH. 

Lord  Ivimfs  Retirement. — The  announcement  made  a  few  weeks 
ago,  of  a  vacancy  in  the  First  Division  of  the  Court  of  Session,  can 
scarcely  be  said  to  have  taken  the  profession  by  surprise.  The  pro- 
tracted illness  that  had  deprived  the  pnblic  of  the  services  of  this 
learned  and  much-respected  judge,  rendered  it  nnlikely  that  at  his  ad- 
vanced age  he  would  be  able  to  return  to  his  public  duties  with  that 
energy  and  application  which  distinguished  his  judicial  career ;  and 
Xiord  Ivory  was  too  conscientious  a  man  to  wish  to  retain  a  position, 
to  the  duties  of  which  he  was  unable  to  give  his  undivided  attention. 
While  the  profession  will  greatly  regret  that  his  retirement  should 
have  been  hastened  by  the  pressure  of  bodily  infirmity,  it  must  be  a 
source  of  satisfaction  to  the  learned  judge  that  he  has  been  enabled 
for  the  long  period  of  twenty-two  years  to  assist  in  the  administra* 
tion  of  the  law,  to  the  study  of  which  he  had  devoted  himself  in  no 
common  degree ;  and  to  bring  to  the  decision  of  the  many  important 
cases  that  have  exercised  the  acumen  of  the  First  Division  during  the 
last  ten  years  a  weight  of  experience,  such  as  falls  to  the  lot  of  few, 
even  of  those  who  are  indebted  to  fortune  for  early  advancement. 
Xiord  Ivory,  after  filling  the  office  of  Solicitor-General  for  a  short 
time,  was  raised  to  the  bench  in  1840,  on  the  recommendation  of 
Liord  Rutherford,  then  Lord  Advocate.  He  was  succeeded  in  the 
former  office  by  Mr  Maitland,  afterwards  Lord  Dundrennan,  who, 
less  fortunate  than  his  predecessor,  had  to  wait  through  many  years 
of  opposition  before  he  attained  the  honours  of  the  bench.  Lord 
Ivory  was  distinguished,  when  at  the  bar,  as  a  sound  and  erudite 
lawyer.  To  the  literature  of  the  profession  he  contributed  a  useful 
work  on  Practice,  which  the  tide  of  innovation  in  the  forms  of  judi- 
cial procedure  has  long  since  left  high  and  dry  on  the  upper  shelves 
of  our  libraries.  But  it  is  as  the  editor  of  ^  Erskine's  Institutes'  that 
his  name  will  continue  to  hold  its  place  in  professional  literature. 
JSis  admirable  edition  of  our  great  institutionalist,  although  prepared 
-when  the  editor  was  comparatively  nnknown,  is  still  a  standard 
'vvork  of  reference ;  and  his  notes  on  moot  questions  are  constantly 
xrited  with  a  confidence  in  their  authority  which  approaches  to  that 
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which  is  reposed  in  the  works  of  the  institutional  writers  themselves. 
Lord  Ivoiys  opinions  as  a  judge  were  mnch  esteemed^  both  for  th^ 
nnvarjing  accuracy  in  the  statement  of  the  law,  and  for  that  sound- 
ness in  the  result  which  can  only  be  attained  by  a  judge  who  has 
thoroughly  mastered  the  details  as  well  as  the  principles  of  the  sys- 
tem of  law  which  it  is  his  privilege  to  administer.  Where  he  foiled 
to  impart  with  clearness  his  conceptions  on  difficult  questions  of 
jurisprudence-^which  sometimes  happened — it  was,  if  we  may  so 
apply  the  classic  simile,  a  darkness  from  excess  of  light,  rather  than 
an  obscurity  resulting  from  want  of  inward  illumination.  The 
truth  is,  that  the  extent  of  his  knowledge,  and  the  multi&riousness 
of  his  illustrations,  sometimes  embarrassed  him  in  the  decision  of  a 
case,  in  which  a  judge  of  moderate  attainments  and  well-balanced 
mind  would  have  guessed  at  the  truth,  and  probably  guessed  cor* 
rectly.  But  this  tendency  to  over-refinement,  while  it  may  have 
occasionally  led  to  delay,  or  to  the  expression  of  doubts  which 
weakened  the  authority  of  the  decision,  was,  on  the  whole,  prodac- 
«,,  rf  b«.a.  Hi,  i^M  ta™«^,rh.,e  d«^  ;;  »»y 
intricate  and  debateable  boundaries  in  the  unsettled  regions  of  our 
local  law ;  and  to  his  opinions  is  due  no  small  share  of  the  high  re- 
pute which  the  decisions  of  the  First  Division  have  commanded  dur- 
ing the  period  in  which  he  has  been  a  member  of  that  Court. 

At  the  present  juncture,  it  was  perhaps  not  a  matter  of  great  mo- 
ment who  should  succeed  to  the  vacant  chair  in  the  First  Division ; 
for,  so  long  as  Lord  Colonsay  retains  the  presidency  of  that  Court, 
he  will  bo  what  in  former  years  Lord  Campbell  was  in  the  Queen*s 
Bench,  not  merely  the  head  of  the  Court,  but  its  substance*  Barely 
is  the  opinion  of  the  sagacious  premier  of  the  College  of  Justice 
found  to  be  antagonistic  to  that  of  a  majority  of  his  brother  senatoxs ; 
and  when  it  is  so^  the  profession  ^  knows  the  reason  why*'  Since 
Lord  Ivor/s  retirement  the  senior  member  of  the  Court, — ^and  unit- 
ing in  his  person  the  three  requisites  that  give  dignity  and  influence 
to  a  judge— intellectual  si^iremacy,  seniority,  and  official  prestige — 
the  Lord  President  will,  we  doubt  not,  continue  to  be  regarded  as  the 
soundest  and  safest  exponent  of  our  national  jurisprudence.  It  is  satis- 
factory, however,  to  know  that  the  change  which  takes  place  in  die 
personel  of  the  First  Division  will  in  no  degree  weaken  its  audior&j; 
Lord  ArdmiUan,  who  assumes  the  vacant  seat,  though  not  posseosad 
of  the  critical  acumen  of  Lord  Deas,  or  the  elabocate  learning  of 
Lord  CurriehiU,  has  more  originality  than  either*  By  taking  a  UB^ 
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common-sense  grasp  of  a  case,  he  has,  as  Lord  Ordinary^  on  more 
than  one  occasion  carried  the  House  of  Lords  with  him,  in  opposi- 
tion to  the  majority  in  the  Inner  House;  and  his. quality  of  mind 
may  be  of  service  in  tempering  the  excessive  caution  which  some* 
times  characterizes  the  proceedings  of  the  First  Division. 

The  New  Judge. — Until  her  Majesty's  assent  has  been  obtained  to 
the  arrangements  that  are  in  contemplation,  it  is  of  course  impos* 
sible  that  any  definite  announcement  can  be  made  regarding  the 
changes  which  will  take  place  in  consequence  of  Lord  Ivory's  re- 
tirement. It  is,  however,  quite  understood  by  those  who  are  known 
to  be  well-informed  on  such  matters,  that  the  Lord  Advocate  will 
not  accept  the  vacant  seat  on  the  bench,  which,  according  to  official 
etiquette,  is  placed  at  his  disposal.  Some  say  that  his  Lordship 
aspires  to  a  peerage,  with  possibly  the  appendage  of  a  new  jndicial 
office,  as  a  reward  for  a  long  period  of  faithful  service  to  his  party. 
Others,  who  cannot  see  so  far  through  a  millstone,  are  content 
with  observing  that  the  position  of  Lord  Advocate,  its  important 
responsibilities,  the  opportunity  it  affords  for  political  action  and 
pnblic  display,  and  its  agreeable  alternations  between  forensic 
hard  work  and  London  parliamentary  life,  form  a  more  attrac- 
tive whole,  than  the  comparatively  monotonous  occupation  of  a 
Lord  Ordinary  in  the  Court  of  Session.  Compared,  however, 
with  the  existence  of  an  advocate  in  leading  practice  all  the 
year  round,  the  position  of  a  judge  must  present  the  aspect  of  a 
haven  of  repose  to  one  who  has  for  a  long  lifetime  been  actively 
engaged  in  the  contests  of  the  forensic  arena ;  and  we  are,  there- 
fore, disposed  to  adopt  the  report  which  has  lately  gained  cred- 
ence, that  the  Solicitor-General  is  about  to  accept  the  office  of 
a  Lord  of  Session.  Mr  Maitland,  although  possessing  the  gift  of  a 
ready  eloquence,  which  would  well  qualify  him  for  a  leading  posi- 
tion in  Parliament,  has  never  manifested  any  anxiety  to  enter  the 
House  of  Commons.  His  tastes  are  rather  literary  than  political. 
No  one  who  is  aware  of  the  great  legal  attainments  of  Mr  Maitland, 
or  his  conscientious  devotion  to  his  profession,  can  doubt  that  his 
elevation  to  the  bench  will  be  for  the  public  advantage.  Yet  we  can 
well  believe  that  the  comparative  leisure  which  a  seat  on  the  Scotch 
bench  affords,  may  have  had  weight  with  one  who  has  always  been  a 
hard-working  man  in  inducing  him  to  retire  from  the  bar  while  still  in 
the  zenith  of  his  practice.   We  do  not  wish,  however,  to  be  understood 
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as  speaking  with  any  greater  degree  of  authority  on  this  subject  than 
as  we  have  ahready  indicated.  We  believe  that  matters  have  not 
yet  been  finally  fixed ;  and  we  are  sore  that,  while  the  public  would 
gain  by  the  rumoured  change,  the  bar  would  much  regret  the  loss 
which  it  would  thus  sustain  of  one  of  its  ablest  and  most  respected 
members.  In  the  event  of  a  vacancy  in  the  office  of  Solicitor- 
General,  Mr  Young  will  be  appointed  to  the  office,  for  which  his 
position  at  the  bar  so  eminently  qualifies  him. 

Obituary — Mr  Montgomerie  Bell. — It  would  not  be  easy  to 
name,  within  the  circle  of  the  legal  profession,  one  whose  departure 
would  be  more  generally  lamented  than  that  of  the  estimable  citizen 
and  accomplished  lawyer,  the  late  Sheriff  of  Kincardineshire.  The 
estimation  in  which  Mr  Montgomerie  Bell  was  held  by  his  professional 
brethren,  although  greatly  enhanced  by  their  knowledge  of  many 
amiable  and  excellent  qualities  which  distinguished  him  in  the  re- 
lations of  private  life,  was  a  tribute  to  something  more  than  the 
possession  of  the  mere  ordinary  virtues  of  an  undistinguished  bat 
respectable  gentleman.  It  was  the  expression  of  a  conviction  that 
Mr  Bell  possessed  many  of  the  higher  attributes  which  lead  to  pro- 
fessional eminence,  although  deficient  in  the  more  practical  requi^tes 
of  a  successful  lawyer. 

Mr  Bell  became  a  member  of  the  Faculty  of  Advocates  in  1825 ; 

and  it  was  remarked  by  his  friends,  that  firom  the  commencement  of 

his  professional  career  he  constantly  kept  before  him  a  high  standard 

of  professional  duty,  and  never  lost  sight  of  the  responsibilities  of  the 

office  of  an  advocate. 

*•  Few  men/  says  a  writer  in  a  local  periodical,  ^  have  come  to  the  bar  with 
BO  high  a  conception  of  the  duties  and  public  responsibilities  which  its  fimcti(»a 
and  privileges  impose.  No  one  could  have  a  more  constant  regard  to  profeHBonal 
ethics,  or  more  habitually  remember  that  our  forensic  system  places  the  pleads 
between  his  client  and  the  public,  with  a  strict  obligation  of  duty  to  each.  With 
this  high  sense  of  the  duties  of  his  profession,  he  was  naturaUy  disposed  to  re- 
sard  the  science  of  Law  in  its  higher  and  broader  aspects,  and  to  seek  for  its 
foundations  in  the  great  principles  of  natural  justice  and  morality.  But  no  one 
knew  better,  or  more  fully  acknowledged,  that  the  development  of  these  pnn- 
ciples  is  to  be  found  in  the  writings  of  lawyers  and  the  aecisions  of  courts  of 
justice.  Another  and  perhaps  still  more  influential  peculiarity  of  character,  was 
the  extent  to  which  public  principles  and  public  interests  attracted  his  regards, 
and  affected  him  as  matter  of  duty ;  not  that  he  w^  disposed,  like  maBV  meo 
actuated  by  various  motives,  to  interfere  much  in  the  details  of  political  life ;  or, 
like  others,  to  speculate  abstractly  upon  questions  of  public  policy.  His  too 
great  disposition  to  prefer  others  to  himself,  as  well  as  the  high  standard  hj 
which  he  measured  his  own  efforts,  led  to  his  seldom  speaking  in  public*  Still 
it  was  not  as  matter  of  speculation,  but  of  duty,  that  he  regarded  social  sad 
political  questions,  and  the  conduct  of  public  men.    No  one  oonld  hM  nnch 
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interoonrte  with  bifa  withoat  finding  that  his  o^nnlonB  on  tiieee  sobjeots  in- 
fluenced his  whole  life ;  that  for  them  he  was  prepared  to  make  any  sacrifice  ; 
and  that,  while  he  was  no  mere  politician,  he  was  in  the  highest  sense  a  public 
man,  with  public  alms  and  purposes  of  the  purest  and  most  disinteiwted  kind. ' 

Mr  BelPs  political  opinions  were  those  of  the  Whig  party,  of  which 
he  was  a  consistent  and  influential  member.     Although  scarcely  to 
be  numbered  among  the  contemporaries  of  that  illustrious  band, 
whose  espousal  of  the  creed  of  political  progress  seemed  likely  to 
prove  a  barrier  to  successful  exertion  within  the  sphere  of  their  pro- 
fession, the  earlier  part  of  his  career  belongs  to  a  period  when  the 
Liberal  party  occupied  a  less  influential  position  than  it  has  since 
attained.    Promotion  in  those  days  must  have  been  much  slower 
than  in  recent  times,  if  we  may  judge  from  the  fact,  that  it  was  only 
in  the  twenty-second  year  of  his  professional  life  that  Mr  Bell  snc- 
ceeded  in  gaining  his  first  step,  when  he  was  appointed  Advocate 
Depute  by  Lord  Rutherford,  soon  after  his  accession  to  office  on  the 
retirement  of  Sir  Robert  Peel's  administration.    Prior  to  that  time, 
Mr  Bell  had  made  himself  known  as  a  prominent  member  of  the 
Whig  party  in  Edinburgh.     We  are  unable  to  concur  in  the  praise 
accorded  to  him  by  a  contemporary,  as  having  been  in  advance  of 
his  time  on  the  question  of  the  Repeal  of  the  Com  Laws ;  for  al- 
though, in  common  with  other  members  of  his  party  now  occupying 
high  official  positions,  he  was  a  member  of  the  Edinburgh  Associa- 
tion formed  for  the  promotion  of  that  object,  he  was,  like  these 
gentlemen,  a  steady  supporter  of  Earl  Russell's  financial  policy, 
which,  it  may  be  necessary  to  remind  the  present  generation  of 
readers,  consisted  in  the  substitution  of  an  eight  shilling  fixed  duty 
in  place  of  the  sliding  scale  of  taxation  then  in  operation.     On  this 
question,  as  on  others  of  a  similar  nature,  Mr  Bell  was  a  Whig,  and 
would  not  have  appreciated  the  compliment  of  being  supposed  to 
be  of  a  more  advanced  school  than  his  political  friends.    After  the 
settlement  of  the  great  Free  Trade  controversy,  he  ceased  to  take 
an  active  interest  in  public  questions,  but  devoted  himself  to  the 
duties  of  his  position,  first  as  Advocate  Depute,  and  afterwards  as 
Sheriff  of  Kincardineshire  (to  which  office  he  was  appointed  in 
1851),  with  assiduity  and  success.    He  was,  however,  an  occasional 
contributor  to  the  newspaper  press ;  as  an  example  of  which,  we  may 
refer  to  the  series  of  contributions  to  the  columns  of  the  Scotsman  in 
connection  with  the  recent  discussions  on  Parliamentary  Reform, 
bearing  the  monogram  of  the  respected  gentleman  whose  public 
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character  it  is  our  object  to  estimate.  Of  these  articles  it  is  sufficient 
to  say,  that  they  expressed  pointedly  the  political  predilections  and 
antipathies  of  the  writer,  without  contributing  much  to  advance  the 
principles  upon  which  the  solution  of  the  question  of  popular  repre- 
sentation depends. 

As  a  contributor  to  professional  literature,  Mr  Bell's  reputation 
rests  upon  his  treatise  on  Arbitration  ;  a  work  which  we  were  glad 
to  introduce  to  the  favourable  notice  of  our  readers.  Mr  Bell's  repa* 
tation  as  a  scientific  lawyer  is  evidenced  by  the  fact,  that  the  Faculty 
of  Advocates  were  nearly  equally  divided  in  the  division  between 
him  and  Mr  Koss  on  the  recent  election  for  the  chair  of  Scots  Law 
in  the  University  of  Edinburgh.  It  will  be  admitted  by  all  who 
knew  him,  that  had  the  choice  of  the  electoral  body  fallen  on  )Ir 
Bell,  the  Senatus  would  have  secured  a  skilful,  accomplished,  and 
zealous  coadjutor,  while  the  candidate  would  have  found  an  occupa* 
tion  congenial  to  his  scholarly  tastes  and  amiable  disposition. 

Legal  Appointments, — ^Mr  Donald  Macleod  Smith  has  been  Ga- 
zetted Sheriff-Substitute  of  Elgin;  and  Mr  Alexander  Robertson, 
Sheriff-Substitute  of  Forfar.  These  appointments  promise  to  give 
great  satisfaction. 


d^ngliBJi  CafitH. 


Will. — (1.)  Testator  died  i)068esse(l  of  shares  in  a  foreign  adventure.  Sub* 
bequently  dividends  were  declared  upon  profits  made  previously  to  his  dcttb ; 
and  it  was  held,  thev  were  income,  and  belonged  to  the  tenants  for  life  of  the 
shares  under  his  will.  ,  (2.)  Testator  was  one  of  a  body  of  shareholders  who,  on 
the  formation  of  a  company,  stipulated  for  a  bonus  for  their  exclusive  benefit ; 
they  afterwards,  in  the  lifetime  of  the  testator,  relinquished  it  for  a  fixed  pay- 
ment per  share.  It  was  held,  that  payments  made  to  the  executors  in  piuso- 
ance  of  the  arrangement  which  was  completed  after  the  death  of  testator, 
formed  a  part  of  me  capital  of  the  testator^s  estate.  On  the  first  pdnt,  the 
M.  R. :  The  analogy  mentioned  in  Clivt  y.  Clive^  23  L.  J.,  Ch.  981,  of  a  specific 
legacy  in  bank  stock,  where  the  testator  died  a  few  days  before  the  time  for 
payment  of  a  dividend,  was  perfect.  The  profits  were  made  before,  but  no 
part  of  them  was  appropriated,  or  belonged  to  the  testator^s  estate.  The  shai^ 
holders  could  bring  no  action  against  the  company  until  after  the  dividend  vu 
declared.  It  was  impossible,  therefore,  to  doubt  that  the  ^vidends  were  » 
portion  of  the  income  of  the  legatees  for  life,  and  a  declaration  to  that  effect 
must  be  made. — (^Bates  v,  Mackinley^  81  L,  J.,  Ch.  889.) 

Patent. — ^Plaintiff  claimed  as  an  invention  the  application  of  doable  angle 
iron  to  the  construction  of  hydraulic  joints  of  telescopic  gasholderB.  Bdctt 
plaintiff^B  invention,  similar  hydraulic  joints  had  been  made  by  meana  of  two 
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pieces  of  single  angle  iron  attached  to  a  sheet  of  iron,  so  as  to  form  a  trough^ 
The  jury  found,  first,  that  double  angle  iron  had  not  been  applied  to  the  pur- 
pose of  constructing  hydraulic  joints  to  telescopic  gasholders  before  the  date  of 
the  patent ;  secondly,  that  double  angle  iron  was  a  known  article  of  commerce^ 
of  a  variety  of  sizes,  and  applied  to  a  yariety  of  puiposes  in  the  form  in  which 
plaintiff  claimed  to  use  it ;  and  it  was  held^  that  this  was  an  application  of  a 
known  article  to  purposes  analogous  to  those  to  which  it  had  been  befcMre  applied, 
and  therefore  not  the  subject  6f  a  patent. — (Horton  t.  Mabon^  31  L.  J.,  G.  P. 
255.) 

Patent. — Letters  patent  were  granted  to  W.  for  an  alleged  invention  of 
fisihes  and  fish- joints  for  connecting  the  ends  of  rails  used  on  railways.    The 
fishes  wero  made  of  iron,  with  a  groove  on  the  outer  surface,  for  the  purpose  of 
preventing  the  square  heads  of  the  bolts  passing  through  them,  and  the  rail  from 
turning  round ;  and  also  for  the  purpose  of  procuring  greater  strength,  with  an 
eqiial  weight  of  metal,  than  could  have  been  obtained  from  a  fish  of  the  same 
thicknefis  throughout.    Beforo  these  letters  patent  had  been  granted,  grooved 
iron  |)]ates,  wiUi  bolts  let  into  the  groove,  had  been  used  for  t^e  purnose  of 
fastening  timbera  placed  vertically  upon  one  another,  or  placed  horizontally  side 
by  side.    In  one  case  o!  a  bridge,  a  channelled  plate  with  bolts  had  been  used 
for  the  purpose  of  fishing  a  scarf  joint  where  the  ends  of  two  timbers  met 
together.     Htld^  reversing  the  jnd^ent  below,  that  the  patent  wa^  bad. 
Willes,  J. :  It  appears  from  the  statements  of  fact  in  the  special  case  above 
recited,  that  the  alleged  invention  claimed  by  the  plaintiff^s  testator  as  his, 
when  applied  to  the  pieces  of  iron  used  for  holding  together  the  ends  of  rails, 
to  make  them  for  practical  purposes  a  continuous  solid  body,  had  previously 
been  known  and  used  as  a^pliea  to  pieces  of  iron  used  for  holding  together 
the  broadsides  of  pieces  of  wood  placed  vertically  upon  one  another,  to  make 
them  for  practical  purposes  a  continuous  solid  body.    In  each  case,  th&  benefit 
contemplated  and  dBFected,  was  effected  by  means  of  the  groove,  which  gave 
lightnesB  with  strength  to  the  binding  iron,  and  served  to  hold  the  heads  of 
the  bolts  steady  whUst  the  nuts  were  being  screwed  on  at  the  other  end.    This 
was  the  one  mechanical  contrivance  used  in  each  case.  It  was  complete  in  itself 
when  first  invented ;  and  though  not  immediately  applied,  it  was  ipunediately 
applicable  to  all  forms  of  pieces  of  iron  used  for  holding  together  other  materials 
by  the  aid  of  bolts,  having  a  bearing  upon  the  pieces  of  iron.    It  required  no 
new  invention,  but  merely  an  application  of  the  mechanical  contrivance  already 
invented,  and  used  to  employ  it  upon  several  strips  of  iron  instead  of  one  strip 
of  iron,  to  hold  together  iron  instead  of  wood,  jnaterials  placed  together  hori- 
zontally instead  of  materials  placed  together  vertically,  solids,  the  small  ends 
of  which  are  in  contact,  instead  of  solids  the  broadsides  of  which  are  in  contact, 
rails  instead  of  beams.    Indeed,  it  further  appears  from  the  facts  recited,  that 
the  invention  in  question  had  been  previously  applied  to  pieces  of  iron  used  for 
fishing,  in  the  instance  of  the  Hackney  Bridge.    Even  without  reference  to  the 
case  of  the  bridge,  the  use  of  grooves  in  pieces  of  iron  for  holding  materials 
together  by  means  of  bolts  and  nuts,  had  been  given  to  the  world,  together  with 
all  its  advantages,  before  the  date  of  the  patent  in  question  ;  and  the  supposed 
invention  was  a  mere  application  of  that  old  contrivance,  in  an  old  way,  to  an 
analogous  subject,  without  any  novelty  or  invention  in  the  mode  of  applying 
that  old  contrivance  to  the  new  purpo6e.T-T(Zfarw(Hi£{  v.  The  Great  Northern 
RaUway  Company^  31  L.  J.,  Q.  B«  198.) 

Legact,  Conditional. — ^A  legacy  was  given  to  trustees  upon  trust  for  I.  D. 
for  life,  in  case  he  should  marry  the  testator^s  niece  E.,  and,  after  his  decease,  in 
trust  for  the  eldest  son  of  I.  D.  who  should  be  living  at  his  death  and  have 
attained  twenty-one.  And  in  case  I.  D.  should  not  many  E.,  the  bequest  was 
not  to  take  effect,  but  was  to  sink  into  the  residue.  I.  D.,  with  the  testator's 
eonaent,  married  another  woman,  and  she  and  £.,  who  is  still  unmarried,  are 
both  living.  Upon  a  bill  by  the  sen  of  I.  D.,  to  secure  the  legacy,  it  was  hddy 
that  a  mavriage  with  £.  was  a  oonotition  preoedent  to  vesting  ^e  legacy,  and 
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tbat  it  waa  not  duspeoBed  with  by  the  asBent  of  the  testator  to  a  nuRiage  vitii 
another  woman ;  ako,  that,  as  the  plaintiff  *8  interest  was  a  mere  posnbility, 
he  could  not  sustain  a  bill  to  secure  the  legacy.  The  Master  of  the  RoUa :  if 
the  condition  be  precedent,  and  the  performance  of  it  becomes  impossible,  the 
estate  or  interest  never  vests,  and  the  devisee  or  l^atee  takes  nothing ;  but  if 
the  condition  be  subsequent,  and  the  performance  of  it  becomes  impossible,  th^ 
the  estate  does  not  divest  or  go  over  to  any  other  person  by  reason  of  the  non- 
performance of  that  condition.  So  also,  the  consent  of  the  person  who  impoeed 
the  condition  will  remove  the  consequence  of  the  non-performance  of  the  con- 
dition subsequent. — {Davis  v.  Angela  81  L.  J.,  Ch.  613.) 

Mabike  Insurance. — ^The  owner  of  a  ship  caused  her  to  be  insured,  vshied  at 
L.  17,000,  by  the  usual  form  of  policy,  for  a  voyage  from  B.  to  L.  During  the 
voyage,  she  was  compelled  by  perils  of  the  sea  to  put  into  the  nearest  port,  and 
was  found  so  much  oamaged,  that  the  captain  sent  on  the  cargo  by  other  ships, 
and  afterwards  sold  the  ship,  thinking  it  best  for  all  concerned.  The  ship  coet 
the  plaintiffs  L.20,000,  and  it  would  cost  L.20,000  to  build  another  like  her. 
At  the  time  the  policy  attached,  her  value  (allowing  for  wear  and  tear)  was  de- 
preciated to  L.  16,000.  The  cost  of  repairing  her  would  have  been  L.10.500, 
and  her  value  to  sell,  when  the  risk  comment,  and  at  the  time  her  repairs 
could  have  been  properly  executed,  would  have  been  only  L.750S,  she  being  a 
ship  of  an  exceptional  size  and  class,  for  which  there  was  no  demand ;  but  an 
owner  wanting  such  a  ship  for  the  particular  purposes  of  his  trade,  and  haTing 
the  option  to  sell  her  and  purchase  another,  or  to  repair  her,  would  have  repaired 
her,  as  he  could  not  have  purchased  or  built  another  for  so  small  a  earn  as 
L.  10,500.  On  a  case  stated  between  the  assured  and  the  underwriters,  in  which 
the  question  was  total  or  average  loss,  and  in  whteh  the  Court  were  to  draw 
inferences  of  fact,  it  was  held  it  was  an  average  loss  only,  for  that  the  asBOTed, 
on  whom  it  lay  to  make  out  the  loss  total,  had  not  done  so ;  that  in  order  to  do 
so,  he  must  show  affirmatively  that  the  cost  of  repair  would  have  exceeded  the 
value  of  the  ship  when  repaired ;  and  the  inference  from  the  facts  was,  that  it 
would  not,  inasmuch  as  the  price  of  such  a  ship  in  the  market  was  not  the  test 
of  her  real  value,  which  must  be  gathered  from  all  the  circunistances  of  the 
case. — (Grainger  v.  Martin.^  81  L.  J.,  Q.  B.  186.) 

Vendor  and  Purchaser. — In  1837,  a  solicitor  bought  lands  from  his  client, 
who  was  in  embarrassed  circumstances.  In  1855,  the  heir-at  law  of  the  client 
filed  a  bill  to  have  the  sale  set  aside ;  and  it  was  set  aside  accordingly,  on  the 
ground  of  the  relative  position  of  the  vendor  and  purchaser,  and  of  gross  inade- 
quacy of  price.  An  account  wab  directed  to  be  taken  between  the  parties ;  and 
it  appeared  on  taking  the  account,  that  there  was  no  evidence  of  the  payment 
of  the  purchase-money  beyond  the  acknowledgment  in  the  deed  of  conveyance 
and  the  receipt  indorsed  upon  it.  One  of  the  Vice-ChancellorB  considered  thu 
sufficient ;  but,  upon  appeal,  the  Lords  Justices  held,  that  no  part  of  the  pur- 
chase-money could  be  lulowed  in  the  account,  it  being  the  duty  of  the  solicitor 
to  give  his  client  the  same  protection  as  if  the  transaction  had  been  with  a 
stranger,  and  to  preserve  independent  proof  that  he  (the  solicitor)  had  actually 
made  the  payment. — (jGresley  v.  Mousley,  31  L.  J.,  Ch.  637.) 

Lbgact. — Testator  gave  the  capital  stock  or  sum  of  L.800  consols  and  tvo 
leasehold  houses  to  trustees  for  idl  his  estate  and  interest  therein,  upon  trust 
to  pay  his  wife  the  interest  and  proceeds  for  her  life ;  and,  after  her  decease, 
upon  trust  to  pay  an  annuity  of  L.44  to  his  daughter  for  life,  with  a  gift  oter 
the  L.800  to  his  grandson  and  his  children.  At  the  death  of  the  testator,  the 
sum  of  L.800  consols  was  standing  in  the  names  of  himself  and  his  wife.  It  was 
held^  upon  bill  filed  by  trustees  against  the  wif e^s  executor  for  a  transfer  of  the 
fund,  that  the  gift  of  the  L.800  was  a  general  bequest,  that  the  said  nun  sur- 
vived to  the  wife,  and  that  she  was  not  put  to  her  election.  BiU  dinBfiBed, 
with  costs.  Kindersley,  Y.C. :  There  does  not  appear  to  be  any  dreaBisiaoce 
to  prevent  the  common  rule  taking  effect,  that  this  sum  of  L.800  MRCvJiyiffl  to  the 
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Inf e  apon  the  death  of  the  husband*  If,  howerer,  it  was  a  specific  gift,  although 
it  would  still  Bunriye  to  her,  she  would,  no  doubt,  be  put  to  her  election  ;  but 
if  not,  then  no  question  of  election  would  arise.  ....  There  is  no  authoritr 
to  show  that  this  was  a  specific  bequest ;  there  is  no  reference  to  any  other  stock 
belonging  to  the  testator  but  this,  at  the  date  of  his  will.  He  does  not  actually 
state  that  this  sum  was  standing  in  the  joint  names  of  himself  and  wife.  He 
only  says,  *  the  capital  stock  or  sum  of  L.800.^  Under  these  circumstances,  I 
think  it  is  a  general  bequest ;  and  if  that  particular  sum  had  been  sold  out  dur- 
ing his  lifetime,  the  wife  would  have  been  entitled  to  have  it  made  good  out  of 
the  general  assets  of  the  testator. — {Poole  v.  Odling^  31  L.  J.,  Gh.  439.) 

^fABKET. — ^By  a  local  Act,  the  local  board  and  their  lessees  were  empowered 
to  take  from  any  person  occupying  any  shop,  stall,  stand,  bench,  or  ground 
space  in  any  market-place  under  the  management  of  such  board,  and  used  as  a 
general  market,  such  toll  as  the  board  might  appoint,  not  exceeding  the  tolls 
specified  in  a  schedule  to  the  Act,  and  that  schedule  contained  a  list  of  tolls  to 
be  taken  ^  from  the  occupier  of  every  stall  raised  above  the  ground,'  for  tlie 
sale  of  articles,  *  according  to  the  size  or  dimension  of  such  stall,  namely,  for 
each  lineal  foot  of  frontage  thereof,*  etc.  It  was  held,  the  Act  imposed  the  toll 
on  the  staU  or  space  occupied  only,  and  not  on  the  article  sold.  Semble — ^that 
section  13  of  the  Markets  Clauses  and  Fairs  Act,  1847  (10  &  11  Vict.,  c.  14), 
which  imposes  a  penalty  on  selling  in  any  place  within  the  prescribed  limits, 
except  in  a  person^s  own  dwelling-place,  articles  in  respect  of  which  tolls  are  by 
the  special  Act  authorized  to  be  taken  in  the  market,  means  by  *  prescribed 
limits*  the  boundaries  of  the  borough,  and  not  the  limits  of  the  market. — {Cass- 
weU  V.  Cook,  31  L.  J.,  M.  C.  185.) 

Winding-up  A<Trs. — Shareholders  in  a  company,  who  have  either  sold  or  for- 
feited their  shares,  may  apply  for  a  winding-up  oider  against  the  company  when 
it  has  ceased  to  cany  on  business  and  is  winding  up  its  affairs  privately,  if  they 
claim  to  be  contributories,  and  have  been  sued  and  made  liable  as  such,  (/n  re 
The  Times  Fire  Assurance  Company,  31  L.  J.,  Ch.  478.) 

Laitds  Clauses  Consolidation  Act. — Plaintiff  was  the  lessee  of  houses  situate 
on  a  high  road ;  and  defendants,  a  railway  company,  being  authorized  by  their 
Act,  made  an  obstruction  and  deviation  in  the  road,  by  which  that  part  of  it 
running  by  the  houses  was  no  longer  used  as  a  high  road,  and  the  number  of 
persons  passing  by  the  houses  was  greatly  diminished,  so  that  the  houses  were 
rendered  less  suitable  to  be  occupied  as  shops,  and  their  value  was  greatly 
diminished ;  and  it  was  Md,  plaintiff  was  entitled  to  compensation  under  8  Vict., 
c  18,  s.  68,  and  8  Vict.,  c.  20,  s.  6 ;  inasmuch  as  the  houses  were  ^  injuriously 
affected:'  the  test  being,  whether,  on  the  facts,  an  action  would  have  lain,  at 
common  law,  at  the  suit  of  plaintiff  against  defendants,  if  they  had  not  been 
authorized  by  their  Act  to  make  the  obstruction  in  the  highway. — {The  King  v. 
The  London  Dock  Company  is  overruled  by  The  Queen  v.  The  Eastern  Counties 
RaiUoay  Company;  Chamberlain  v.  The  West  End  of  London  and  Crystal 
ralaoe  Railway  Company,  31  L.  J.,  Q.  B.  201.) 

Contract. — By  an  agreement  in  writing  defendant  agreed  to  serve  plaintiff  as 
his  assistant  as  a  surgeon  and  apothecary  for  one  month,  and  so  on  from  montii 
to  month,  until  determined  by  one  monih^s  notice,  at  a  certain  salary ;  plaintiff 
in  addition  theneto  to  provide  for  defendant  a  dwelling-house  at  C.  to  reside  in ; 
ajud  in  consideration  of  the  premises  and  of  the  agreement  for  hiring,  defendant 
promised  and  agreed  that  he  should  not  nor  would  practiae  within  the  distance 
of  five  miles  from  C.  without  the  cons^t  of  plaintiff,  under  the  penalty  or  penal 
«am  of  L.100,  to  be  recoverable  as  liquidated  damages,  the  said  sum  having  been 
specified  by  the  parties  as  the  amount  to  be  paid  and  recoverable  bv  plaintiff  for 
tbfl  breach  ornon-observanoe  by  defendant  of  the  last-mentioned  clause.  Held, 
the  providing  the  dwelling-house  was  not  a  condition  precedent  to  plaintiff^s 
sight  to  sue  for  the  breach  of  the  agreement  not  to  practise  at  C,  and  that  such 
agreement  not  to  practise  was  not  pa$  an  end  to  by  a  month's  notice  to  deter- 
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mine  the  engagement.  Also,  that  the  agreement  was  not  Toid  as  in  reetrsint  of 
trade,  and  that  the  plaintiff  was  entitled  to  recover  the  full  sum  of  L.100  for  a 
breach,  but  was  not  also  entitled  to  an  injunction  to  restarain  the  defendant  from 
practising  at  C— (Came*  v.  Ni^et,  81  L.  J.,  Ex.  278.) 

Goods  sold  and  delivered. — ^If  the  maker  of  a  chattel  make  it  with  a  patent 
defect  80  serious  as  to  render  it  worthless,  and  the  person  for  whom  it  is  made 
have  an  opportunity  of  inspecting  it  before  it  be  delivered,  the  maker  ia  not 
guilty  of  a  fraud  if  he  do  not  point  out  the  defect.  To  an,  action  by  the  drawers 
against  the  acceptor  of  a  bill  of  exchange,  defendant  pleaded  (inter  alia)  that  he 
had  been  induced  to  accept  the  bill  by  fraud.  In  support  of  this  plea,  evidence 
was  given  and  tendered,  that  the  bill  was  in  part  payment  of  a  steiel  gun,  which 
plaintiffs  had  undertaken  to  make  for  defencumt,  of  certain  agreed  dimensions 
and  quality,  but  in  which  there  was  a  defect,  such  tliat  had  defendant  known 
of  it,  he  would  have  been  justified  in  refusing  to  accept  the  gun  ;  that  this  defect 
was  known  to  plaintiffs,  and  had  been  artiflciidly  concealed  by  the  insertion  of 
a  plug  by  plaintiffs*  workmen,  so  as  not  to  be  apparent  on  inspection.  It  ap- 
peared that  defendant  had  had  an  opportunity  of  inspecting  the  gun  before 
delivery,  but  had  not  availed  himself  of  it.  The  gun  at  first  answered  the  parpoee 
for  which  the  plaintiffs  wanted  it,  but  ultimately  burst  and  became  worthJesB, 
as  it  was  alleg^  in  consequence  of  the  defect ;  and  it  was  held,  that  there  was 
no  evidence  in  support  of  the  plea  of  fraud. — (Horsfall  v.  Thomas^  31  L.  J., 
C.  P.  322.) 

Will. — Testatrix,  by  her  will,  after  giving  and  bequeathing  several  legacies, 
among  others  some  for  charitable  purposes,  proceeded  as  follows :  ^  I  give,  demise, 
and  bequeath  to  T.  M.  W,  (the  defendant)  all  my  real  estates,  both  freehold  and 
copyhold,  in,*  etc.,  *  and  all  the  residue  of  my  personal  estate  and  effects,*  to  hold 
to  him,  the  said  T.  M.  W.,  his  heirs,  executors,  administrators,  and  assigns  far 
ever ;  upon  this  express  condition,  that  *'  if  mv  personal  estate  should  be  insuffi- 
cient for  the  purpose,  that  he  or  they  do  and  shall,  within  twelve  months  after  my 
decease,  pay  and  discharge  all  and  every  the  legacies  herein-before  bequeathed, 
and  I  feel  confident  that  he  will  comply  with  my  wish,  it  being  my  particular 
desire  that  all  the  above  legacies  shall  be  paid.  And  I  do  hereby  charge  and 
make  chargeable  all  my  said  real  and  personal  estate  with  the  payment  of  the 
aforesaid  legacies  and  bequests.*  It  was  keldy  these  words  did  not  show  that 
testator  intended  to  make  a  gift  of  an  estate  to  defendant  on  a  condition,  of 
which  the  heir  might  take  advantage  by  way  of  forfeitiure,  if  defendant  failed 
to  perform  it  by  paying  the  legacies  within  the  twelve  months ;  and  that  the 
true  construction  was,  that  they  created  a  trust  in  defendant,  the  performance 
of  which  was  cognizable  in  a  court  of  equity. -r-(lVri|;A(  v.  Wilkiny  31  L.  J., 
Q.  B.  196.) 

Public  Trust. — ^Plaintiff,  the  surveyor  to  the  trustees  of  turnpike  roads,  ren- 
dered to  the  trustees  yearly  accounts  purporting  to  be  the  whole  amount  of  the 
monies  expended  in  the  maintenance  of  the  roads,  it  being  his  duty  to  make  all 
contracts  and  give  orders,  and  pay  the  sums  due  in  respect  thereof,  he  being 
permitted  to  draw  cheques  on  the  treasurer  to  a  certain  amount,  and  the  balance 
alleged  to  be  due  to  him  at  the  end  of  each  year  being  carried  on  to  the  next.  From 
the  accounts  so  rendered,  the  clerk  to  the  trustees,  pursuant  to  the  statute  3  Geo. 
IV.,  c.  126,  made  out  and  transmitted  to  the  clerk  of  the  peaee  a  statement  of  the 
revenue  and  expenditure  of  the  trust,  and  these  statements  were  duly  pubUsbed 
as  required  by  law,  and  the  trustees,  with  the  monies  in  hand,  paid  off  debts  of 
the  trust.  Plaintiff  subsequently  claimed  a  larger  sum  as  due  to  him  in  respect 
of  payments  in  these  years,  the  whole  amount  of  which  ou^ht  to  have  been  .paid 
for  and  brought  into  the  previous  accounts,  but  was  knowingly  omitted  by  plain- 
tiff, without  any  intention  on  bis  part  to  receive  more  than  ^as  due  to  bun. 
Held,  that  plaintiff  was  estopped  mm  recovering  the  excess  Iram  the  ti'ugtws, 
they  having  acted  upon  the  faith  of  ihe  statements  in  the  accounts  origina^y 
rendered.— (Cwe  v.  MUU^  31  L.  J.,  Ex.  265.) 
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CoMMlssiOKEBS^  CLAUSES  AcT.— Ih  ah  action  for  penalties  against  a  towa 
commiflsioDer,  under  a  local  Lighting  and  Drainage  Act,  which  incorporated 
the  OommiflsionerB*  GlauseB  Act>  1847>  10  &  11  Vict.,  c.  16,  for  acting  as  a  com* 
mifisioner  after  being  disqualified,  a  bill  was  produced,  made  out  by  defendant, 
and  addressed  to  the  commissioners,  for  lime  purporting  to  have  been  supplied 
at  four  different  times,  and  receipted  by  defendant.  It  was  held  that  there  was 
evidence  to  go  to  the  jury  that  defendant  was  -  concerned  in  a  contract,'  within 
10  &  11  Vict.,  c.  16,  s.  9,  which  enacts^  that  any  person  who  at  any  time  after 
his  appointment  or  election  as  a  commissioner  shall  be  concerned  or  participate 
in  any  manner  in  any  contract  under  the  authority  of  the  special  Act,  shall 
thenceforth  cease  to  be  a  commissioner.  Also,  that  he  thereby  became  *  dis- 
quaHfied,'  within  section  15  of  the  same  Act,  which  imposes  a  penalty  on  com- 
missioners acting  after  having  become  disqualified.  The  special  Act  enacted  that 
every  person  rated  to  a  certain  amount  within  the  limits  of  the  Act  should  be  a 
commissioner ;  and  it  was  held,  that  a  person  so  rated  and  acting  as  a  commis- 
sioner was  an  appointed  commissioner,  within  the  meaning  of  section  9  of  the 
general  Act,— {Nicholson  v.  Fields,  81  L.  J.,  Ex.  233.) 

Leoact  Duty. — ^Testator,  a  domiciled  Englishman,  bom  in  England  of  Eng- 
lish parents,  was  in  1856  appointed,  by  warrant  in  the  usual  form.  Chief  Justice 
of  the  island  of  Ceylon,  to  nold  and  exercise  the  said  office  during  her  Majesty's 
pleasure,  to  reside  within  the  said  island,  and  to  execute  the  office  in  person. 
Testator,  after  receiving  the  appointment,  went  with  his  wife  and  family  to 
Ceylon  ;  and  while  resi£ng  there,  and  discharging  his  duties  as  Chief  Justice, 
dtily  made  his  will,  and  died  shortly  afterwards  on  the  island,  up  to  the  time  of 
his  death  holding  the  office  and  discharging  his  duties  as  Chief  Justice  under  the 
appointment.  His  widow  and  executrix  ootained  probate  of  his  will  from  the 
District  Court  of  the  said  island,  and  also  from  the  principal  registry  of  the  Pro- 
bate Court  in  this  country,  but  declined  to  pay  legacy  duty  on  the  personal 
estate  of  testator,  on  the  ground  that  he  was  at  the  time  of  his  death  domiciled 
in  Ceylon  and  not  in  Engmnd.  Testator  had  left  his  law  books  in  England,  and 
by  his  will  bequeathed  them  to  relatives  in  England.  He  had  invested  large 
sums  of  money  on  mortgage  in  Ceylon,  which  by  his  will  he  directed  his  widow 
and  executrix  to  collect  and  invest  in  English  securities.  On  an  information, 
filed  by  the  Attorney-General  on  behalf  of  the  Crown,  to  obtain  payment  of  the 
legacy  duty  on  the  testator's  personal  estate,  it  was  held,  per  Curiam,  that 
testator,  for  the  purposes  of  payment  of  legacy  duty,  was  at  the  time  of  his  death 
domiciled  in  England,  and  that  the  duty  was  therefore  payable. — {The  Attorney ^ 
General  v.  Rowe,  31  L.  J.,  Ex.  814.) 

Cruelty. — ^A  petition  by  a  wife  for  judicial  separation  on  the  ground  of 
cruelty,  alleged  in  the  4th  and  6th  paragraphs  that  the  respondent  on  one  occa- 
sion threw  a  silver  spoon,  and  on  another  a  walnut,  at  the  petitioner,  with  great 
violence,  and  in  the  8th  that  he  was  in  the  habit  of  using  insulting  language  to 
the  petitioner,  and  taunting  and  abusing  her  in  the  presence  of  the  governess 
and  servants.  The  respondent  having  demurred  to  these  paragraphs,  on  the 
ground  that  none  of  the  matters  therein  alleged  amounted  to  cruelty,  the  Court 
set  aside  the  demurrer  as  frivolous.  The  9th  paragraph  alleged  that  the  respond* 
ent  was  in  the  habit  of  beating  and  kicking  the  petitioner,  but  that  she  was 
unable  to  set  forth  the  particulio*  occasion.  To  this  the  respondent  demurred, 
on  the  ground  that  he  was  not  bound  to  answer  such  vague  charges ;  and  the 
Court  set  aside  the  demurrer  as  frivolous,  holding  that  the  gen^^lity  of  the 
charge  was  only  ground  for  an  application  for  particulars. — (J^ete  v.  Leete,  31 
IL,.  J.,  Pr.  &  M.  121.) 

Ship  and  Shippinq. — ^Defendant,  a  merchant  at  L.,  chartered  a  ship  from 
plaintiffs  at  a  lump  sum,  and  put  it  up  as  a  general  ship.  The  shippers  of 
g^oods  in  the  vessel,  according  to  the  custom  of  L.,  made  out  and  delivered  to 
defendant,  for  the  captain,  copies  of  the  respective  bills  of  lading,  which  were 
eight  in  number.    It  was  necessary,  as  defendant  knew,  that  a  document  called 
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a  consnlar  manifat  should  be  made  at  L.  before  the  ship  sailed,  oontuning  an 
accurate  account  of  the  goods  on  board  the  ship,  and  that  for  that  purpose  the 
person  employed  to  make  it  out  should  have  all  the  bills  of  lading  or  copies  of 
them  before  him.  On  application  for  the  copies  by  plaintiffs,  defen<£int  ddivered 
over  only  six  out  of  the  eight  copies  as  the  whole  number.  An  imperfect  con- 
sular manifest  was  drawn  up  from  these,  and  plaintiffii  were  in  oonsequoice 
subjected  to  fines  and  expense  at  the  end  of  the  voyage.  Held  by  the  Ex.  Gh., 
that  in  the  absence  of  express  contract  or  mercantile  usage,  there  was  no  legal 
duty  making  it  incumbent  on  defendant  to  deliver  over  the  oo^es  to  j^tttaJfa, 
and  therefore  that  no  action  could  be  maintained  against  him  by  theomiBBion.'— 
(Button  V.  Powks,  81.L.  J.,  Q.  B.  191.) 

Debts,  Pathent  of. — ^Testatrix  devised  two  farms  to  trustees,  to  sell  and  apply 
the  money  for  specific  purposes.  These  farms  were  subject  to  a  mortgage  for 
L.1600.  The  residue  of  her  real  and  personal  estate  she  aevised  to  her  two  sons, 
and  directed  that  the  mortgages,  debts,  and  incumbrances  charged  thereon 
should  be  borne  by  the  premises  specifically  affected.  She  then  directed  that  all 
her  debts,  funeral  and  testamentarv  expenses,  should  be  paid  out  of  her  residuary 
real  and  personal  estate,  and  she  charged  the  same  thereon  accordingly.  Upon  a 
bill  by  the  parties  interested  in  the  purchase-monies  to  arise  from  the  two  f aims, 
it  was  heldy  the  general  direction  to  pay  all  debts  included  mortgage  debts,  and 
that  the  two  farms  were  devised  me  from  the  mortgage  thereon. — (AUen  r. 
Allen,  81  L.  J.,  Ch.  442.) 

Leoact  Dutt. — ^By  his  will  testator  bequeathed  several  annuities  to  relations 
in  equal  degree,  and  therefore  subject  to  the  same  rate  of  legacy  duty  under  the 
above  Act.  Testator  then  gave  all  his  real  and  personal  estate  to  certain  trustees 
for  conversion  and  investment,  and  payment  of  the  annuities  out  of  the  yearly 

S reduce,  and  for  accimiulation  of  the  remainder.  He  directed  that  upon  the 
eath  of  any  of  the  annuitants  the  trustees  should  pay,  after  making  provision 
for  the  payment  of  the  remaining  annuities,  the  capital  among  a  class  of  persons 
in  the  same  degree  of  relationship  as  the  annuitants,  and  thenefore  subject  to  tiie 
same  rate  of  legacy  duty  under  the  above  Act.  In  an  administration  soit  a 
question  arose  as  to  the  manner  in  which  the  legacy  duty  was  payable.  The 
Master  of  the  Rolls  was  of  opinion  that  the  duty  was  payable  at  once  upon  the 
whole  capital  of  the  fund  in  respect  of  all  the  bequests ;  but,  upon  appeal,  the 
Lords  Justices,  differing  from  his  Honour,  held,  that  the  duty  was  payable  on 
the  annuities,  as  annuities,  within  section  8  of  the  statute,  by  four  equal  pay- 
ments, of  which  the  first  instalment  was  to  be  made  at  the  end  of  the  first  year 
of  the  annuity,  and  notpayableupon  the  whole  capital  under  section  12. — {Crow 
v.  Robinson,  31  L.  J.,  Cn.  516.) 

Ship  and  SmppiKa. — ^The  master  of  a  vessel  at  the  Mauritius,  in  April,  entered 
into  a  charter-party  imder  seal  (therein  describing  himself  as  commander  and 
owner)  with  the  Commissariat  officer  there,  lor  the  conveyance  of  troops  to 
Gravesend,  and  paid  certain  monies  and  incurred  liabilities  for  fitting  up  the 
vessel  for  the  purpose.  In  the  following  month,  he  entered  into  another  charter- 
party,  not  under  seal,  at  the  Cape  of  (^)od  Hope,  for  the  conveyance  of  other 
troops,  and  thereupon  paid  further  sums  and  incurred  further  liablities  to  enable 
him  to  perform  the  contract.  The  owner  became  bankrupt,  having  previonsly 
mortgaged  the  vessel.  Upon  its  arrival  in  the  Thames  the  mortgagees  seized  it 
The  master  filed  a  bill  against  the  owner^s  assignees,  praving  a  decimation  that 
he  was  entitled  to  be  repaid  and  indemnified  out  of  the  fund  due  from  the  Ad- 
miralty on  account  of  the  freight.  The  Commissioners  of  the  Admiralty  paid 
the  amount  into  Court.  Held  by  the  House  of  Lords,  reversing  the  decision  of 
the  Lord  Chancdlor,  and  restoring  that  of  Yiee-OiianoeUor  Wood,  thail  the 
master  was  entitled  to  be  reimbursed  out  of  thb  f  ilttd.— -(Brwf (m?  r.  Wkiimm^ 
House  of  Lords,  81  L.  J.,  Ch*  467.) 
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NOTES  ON  THE  LAW  OF  JOINT  STOCK  COMPANIES. 

(second  abticle.) 

The  object  of  the  Joint  Stock  Companies  Act  of  the  last  session 
(25  &  26  Yict.,  cap.  89)  is  to  simplify  and  shorten  the  statatorj 
code,  hy  which  the  constitution  and  administration  of  joint  stocS. 
companies  is  determined.    It  was  not  possible,  having  due  regard 
to  the  arrangements  which  had  been  made  upon  the  faith  of  pre* 
vioas  enactments,  to  bring  within  the  operation  of  a  uniform  system 
the  whole  of  the  various  classes  of  mercantile  corporations  which 
had  been  legalized  by  the  legislation  of  the  last  thirt}'  years.     Rail- 
way corhpanies,  deriving  their  powers  in  each  individual  case  from 
a  special  act  of  legislative  authority — ^which  is  not  the  less  special 
that  it  includes  in  each  instance  the  provisions  of  the  general  Acts 
regulating  the  mode  of  acquiring  land,  and  the  powders  of  such  com- 
panies— form  a  distinct  class  of  mercantile  companies,  possessing  th^ 
powers  and  much  of  the  permanent  character  belonging  to  proper 
corporations.     The  elaborate  provisions  of  the  winding-up  branch 
of  the  general  Joint  Stock  Companies  Acts  are  obviously  inappli- 
cable to  this  class  of  companies ;  and  the  provisions  in  regard  to 
registration,  which  form  such  a  prominent  feature  in  the  administra- 
tive branch  of  these  enactments,  are  equally  unnecessary  in  the  case 
of  railway  companies,  the  conditions  of  whose  existence,  the  amount 
of  capital,  and  their  liabilities  to  the  public,  are  definitely  fixed  by 
their  Acts  of  Incorporation.     The  same  observations  may  be  made 
with  respect  to  joint   stock   banking   companies   incorporated  by 
Royal  Charter  or  special  Acts  of  Incorporation.    To  these  classes 
of  companies,  accordingly,  the  provisions  of  the  new  Joint  Stock 
Companies  Act  are  not  intended  to  apply.    All  other  descriptions 
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of  joint  stock  companies  are  brought  within  its  operation  eitlier 
immediately  or  prospectively.  Now  that  the  separate  systems  of 
management  for  banking,  insurance,  and  trading  companies  have 
been  superseded  by  the  enactment  of  a  uniform  statutory  code,  we 
may  hope  for  the  development  of  a  comprehensive  and  intelligible 
system  of  joint  stock  company  law,  upon  the  basis  of  the  new  statute. 
What  is  chiefly  to  be  deprecated  is,  the  continual  interference  of 
the  Legislature  in  matters  of  detail ;  for,  granting  even  that  such 
changes  were  always  for  the  better,  which  is  conceding  a  great  deal, 
the  evil  of  uncertainty,  and  the  expense  attending  the  judicial  inter- 
pretation of  the  new  provisions,  are  certain  to  be  much  more  severely 
felt  by  the  mercantile  community  than  any  slight  inconveniences 
which  may  arise  from  imperfection  in  the  statutory  machinery  of 
administration^ 

It  would  not  be  possible,  within  the  limits  which  must  be  assigned 
to  our  exposition,  to  offer  a  complete  commentary  upon  the  law  of 
joint  stock  companies  as  settled  by  the  new  Act.  This  could  only  be 
effectually  accomplished  by  presenting  a  digest  of  the  Act  itself, 
accompanied  by  parallel  citations  from  the  previous  statutes,  and  a 
comparison  of  the  decisions  fixing  the  interpretation  of  their  provi- 
sions with  the  terms  of  the  corresponding  provisions  of  the  new  sta- 
tute. Our  object  at  present  is  simply  to  facilitate  the  study  of  the 
new  Act  by  short  explanations  of  the  purport  of  its  leading  clause^ 
with  references  to  the  clauses  which  they  supersede,  and  to  those 
cases  upon  the  construction  of  the  prior  enactments  which  have 
determined  questions  of  principle,  or  which  have  a  direct  bearing 
upon  the  new  enactments. 

In  order  to  determine  the  extent  of  the  operation  of  the  Act  of 
last  session,  it  will  be  necessary  to  point  out  the  limits  and  extent  of 
the  various  Acts  which  it  supersedes,  and  which  are  referred  to  in 
Parte  VL,  VII.,  and  VIII.  (25  &  26  Vict.,  cap.  89,  sees,  175-212), 
and  in  the  repealing  schedule. 

The  Acts  7  &  8  Vict.,  cap.  110  and  cap.  Ill,  with  the  rela- 
tive Amendment  Acte  of  the  10, 11,  &  12  Vict.,  which  have  hitherto 
continued  to  be  operative  as  regards  insurance  companies,  in  con- 
sequence of  the  exception  of  those  companies  from  the  Joint  3tock 
Companies  Acte  of  1856  and  1857,  are  now  repealed ;  and  it  has 
been  provided  by  sec.  209  of  the  present  Act,  that  every  insurance 
company  registered  under  the  7  &  8  Vict,  should,  on  or  before  the 
2d  November  1862,  register  itself  as  a  company  under  that  Act 
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By  the  same  section  it  has  been  provided  that  companies  formed  in 
compliance  with  the  provisions  of  the  7  &  8  Vict.,  and  which  had 
not  registered  under  the  late  Joint  Stock  Companies  Acts,  should 
be  obli^d  to  register  under  the  new  Act  on  or  before  the  same  date. 
Begistration  under  the  new  Act  is,  by  sec.  210,  declared  to  have 
the  effect  of  annulling  any  forfeiture  or  disability  which  any  of  the 
latter  class  of  companies  may  have  incurred,  by  reason  of  their  hav-* 
ing  neglected  to  register  under  the  Acts  of  1856  and  1857. 

The  Joint  Stock  Banking  Companies  Acts  of  the  present  reign 
(7  &  8  Vict.,  cap.  113,  England;  and  9  &  10  Vict.,  cap.  75, 
Scotland  and  Ireland),  with  the  Amendment  Act  (20  &  21  Vict., 
cap.  49),  are  also  repealed,  and  provision  is  made  in  Part  VII.  for 
the  registration  of  banking  companies  under  the  new  statute.  But 
it  does  not  clearly  appear  that  any  penalty  or  forfeiture  is  attached 
to  non-compliance  with  the  condition  of  registration  as  regards 
banking  companies  incorporated  by  the  repealed  statutes.  Unin- 
corporated banking  companies  governed  by  7  Geo.  IV.,  cap.  46,  are 
not  interfered  with ;  nor  is  any  provision  made  for  bringing  com- 
panies incorporated  under  the  Letters  Patent  Act,  7  Will.  IV.,  and 
1  Vict.,  cap.  73,  under  the  new  code. 

Finally,  the  Joint  Stock  Companies  Act  of  1856,  as  well  as  the 
Joint  Stock  Banking  Companies  Act,  1857,  with  the  various  amend- 
ments which  have  been  passed  in  subsequent  years,  seven  in  num- 
ber, are  absolutely  repealed ;  and  it  will  be  seen  that  one  main 
object  of  the  new  statute  is  the  consolidation  of  the  provisions  of 
those  statutes,  and  the  excision  of  what  was  inconsistent  or  super- 
fluous in  their  requirements.  We  shall  afterwards  have  occasion  to 
refer  more  in  detail  to  the  provisions  relative  to  registration.  Having 
indicated  thus  briefly  the  classes  of  mercantile  companies  to  which 
the  statute  is  applicable,  we  proceed  to  nbtice  its  leading  provisions 
in  their  order. 

We  have  already  seen  that  the  Act  is  to  apply  to  all  insurance 
companies;  and  we  note  that  by  sec.  3  it  is  declared,  that  any 
company  carrying  on  the  business  of  insurance  in  common  with  any 
other  business,  shall  be  deemed  to  be  an  insurance  company.  By 
sec.  4,  private  banking  associations  consisting  of  more  than  ten 
persons  are  prohibited ;  and  a  similar  prohibition  is  directed  against 
unregistered  mercantile  companies  consisting  of  more  than  twenty 
persons,  excepting,  of  course,  companies  legalized  by  special  Act  of 
Parliament  or  by  Letters  Patent.     This  clause  comes  in  place  of 
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sec.  4  of  the  Act  of  1856,  and  sec.  3  of  the  Act  of  1857.  The 
penalties  imposed  hj  the  clauses  referred  to  in  the  previous  Acts 
are  still  in  force,  the  provisions  which  relate  to  them  having  been 
transferred  to  Part  IX.  of  the  new  Act  (sec.  210). 

Part  I.  relates  to  the  constitution  of  joint  stock  companies 
under  the  Act.     Sec.  6  of  the  present  Act  (sec.  8,  Act  of  1857) 
enacts,  that  seven  or  more  persons  associated  for  any  lawful  pur- 
pose  may  form  themselves  into  an  incorporated  company,  with  or 
without  limited  liability,  on  complying  with  the  statutory  requisi- 
tions.   By  sees.  7  and  9,  a  new  description  of  limited  liability  is 
introduced,  under  ihe  nanae  of  liability  limited  by  guarantee.    Tbe 
nature  of  such  liability  is  indicated  by  the  declaration  required  to 
be  inserted  in  the  memorandum  of  association, — ^viz.,  that  each 
member  undertakes,  in  the  event  of  the  company  being  wound  up 
during  or  within  a  year  after  the  period  of  his  membership,  to  con- 
tribute to  the  assets  of  the  company,  for  payment  of  its  debts, 
liabilities,  and  expenses,  any  sum  that  may  be  required,  not  exceed- 
ing a  specified  amount  per  share.    The  difference  between  limita- 
tioH  by  guarantee  and  limitation  by  shares  is,  that,  in  the  former 
case,  the  creditors  of  the  company  receive  the  benefit  of  the  whole 
guaranteed  fund ;  while,  in  the  latter,  they  have  only  the  security 
of  the  company's  stock  at  the  time  of  dissolution,  including  unpaid 
calk*    Examples  are  given  in  the  seccmd  schedule  of  memoranda 
and  articles  of  association  adapted  to  the  constitution  of  the  three 
classes  of  associations — ^unlimited,  limited  by  sharesy  and  limited  by 
guarantee.     The  provisions  in  reference  to  the  adoption  of  the 
statutory  forms  of  memoranda  and  articles  of  association  are  con- 
tained in  sees.  11-16,  corresponding  to  sees.  6-11  of  the  Act  of 
1856. 

The  subscription  and  registration  of  a  memorandum  of  associa- 
tion in  the  form  prescribed  by  the  Act,  is  a  legal  constitution  of  the 
company ;  and  by  sec.  18  (sec.  13,  Act  of  1856)  it  is  declared,  that 
the  subscribers  of  the  memorandum  of  association,  together  with 
such  other  persons  as  may  become  shareholders  of  the  company, 
thereupon  become  a  body  corporate  by  the  name  contained  in  the 
memorandum  of  association.  The  certificate  of  incorporation  given 
by  the  Begistrar  is  conclusive  evidence  that  all  the  requisitions  of 
the  Act,  in  respect  of  registration,  had  been  comjdied  with. 

Sec.  20  (sec.  6,  Act  of  1856)  provides  for  the  case  oi  a  company 
having  been  accidenj^ly  registered  under  the  same  name  aa  aaab- 
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aisting  company;  in  which  case  the  Segistrar  is  authorized,  at  the 
request  of  the  company,  to  register  the  company  nnder  a  new  name. 
By  sec.  21,  companies  formed  for  the  purpose  of  promoting  any 
object  not  involving  the  acquisition  of  gain,  are  prohibited  from 
holding  more  than  two  acres  of  land,  unless  with  the  sanction  of  the 
Board  of  Trade. 

Part  n.,  including  sees.  22-38,  regulates  the  distribution  of 
capital  and  liability  of  members ;  with  reference  to  the  ascertain- 
ment of  which,  certain  returns  are  required  to  be  made  to  the  Regis- 
trar. By  sec  25,  every  company  under  the  Act  is  required  to  keep 
a  regUter  of  members,  distinguishing  the  shares  held  by  each  member 
(see  sec.  16,  Act  of  1856) ;  and  also  to  make  out  annually,  and  re- 
turn to  the  Registrar,  a  list  of  all  persons  svho  are  members  of  the 
company,  or  who  have  ceased  to  be  meosibers  within  the  preceding 
year,  together  with  a  summary  of  the  share  account  (sec.  26  of  pre« 
sent  Act ;  see  sec.  17,  Act  of  1856).  By  sees.  28, 29,  and  34,  similar 
provisions  are  made  with  respect  to  companies  having  capital  in  the 
form  of  stock  (see  Act  of  1857,  sees.  &-8).  The  register  may  also 
be  inspected,  and  copies  and  extracts  from  it  obtained  upon  certain 
conditions  (sec.  8^  of  present  Act ;  see  sec.  23,  Act  of  1856) ;  and 
the  register  is  prima  facie  evidence  of  any  m^atters  directed  or 
authorized  to  be  inserted  therein  (sec.  37 ;  see  sec.  26,  Act  of  1856). 
The  Court  of  Session  has  authority,  upon  application  by  summary 
petition,  to  rectify  the  register^  and  may,  in  the  exercise  of  this 
jurisdiction,  decide  on  any  question  relating  to  the  title  of  the  peti* 
tioner  to  have  his  name  entered  in,  or  omitted  from,  the  register 
(sec.  35 ;  sec.  9  of  Act  of  18^7).  Subject  to  these  provisions,  a 
certificate  under  the  seal  of  the  company  is  made  prima  facie  evi- 
dence of  the  title  of  anj  member  to  the  share  of  4tock  specified  in  it 
(sec.  31 ;  see  sec.  21  of  Act  of  1856). 

The  liability  of  members,  present  and  past,  U  by  sec.  38  limited 
as  follows  :  Past  members  are  exempt  from  liability  from  the  period 
of  one  year  after  their  retirement,  and  are  not  liable  to  contribute 
in  respect  of  any  debt  or  liability  contracted  after  the  period  of 
their  retirement ;  nor  are  they  liable  to  contribute  in  any  event,  if 
the  existing  members  are  able  to  satisfy  the  contributions  required 
of  them.  The  liability  in  the  case  of  limited  companies  is  deter* 
mined  by  the  form  of  limitation,  and  in  mutual  insurance  com- 
panies, by  the  conditions  of  the  contract.  Arrears  of  dividends  and 
profits  ace  not  to  be  c^arded  as  debts  of  Ahe  ^company  in  questions 
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with  creditors^  but  onlj  for  the  purpose  of  adjusting  the  rights  of 
contributories  ititer  se.  This  completes  our  abstract  of  the  first  and 
second  parts  of  the  Act,  rehiting  to  the  constitution  of  the  oompanv, 
and  the  effect  of  registration  upon  the  liability  of  the  members. 

The  cases  that  have  occurred  upon  the  construction  of  the  corre- 
sponding sections  of  the  Joint  Stock  Companies  Acts,  1856-1857, 
are  not  numerous.  We  may  notice  one  upon  the  constraction  of 
the  19th  section  of  the  Act  of  1856,  which  has  been  re-enacted  in 
nearly  equivalent  terms  by  sec.  23  of  the  present  Act.  The  enact- 
ment in  question  is  to  the  effect,  that  subscription  to  the  memo- 
randum of  association  makes  the  subscriber  a  member  or  shareholder 
of  the  company,  and  that  every  other  person  who  has  agreed  to 
become  a  member,  and  whose  name  is  entered  on  the  register,  shall 
be  deemed  to  be  a  member  of  the  company.  The  question  which 
was  raised  in  the  case  of  the  New  Brunswick  Sailway  v.  Boon 
(3  Hurl,  and  N.  249)  was,  whether  the  defendant's  subscription  of  a 
printed  copy  of  a  ^memorandum,'  which  was  not  registered  until 
after  he  had  signed  the  copy,  was  equivalent  to  the  subscription  of 
the  memorandum  itself.  It  was  ruled  in  the  affirmative, — Watson, 
B.,  observing  that  the  11th  section  of  the  Act  of  1856  (sec  16  of  the 
present  Act)  did  not  mean  that  a  memorandum  signed  by  seTen 
persons  must  be  registered  before  a  printed  copy  was  signed,  hut 
that  a  printed  copy  might  be  signed  either  before  or  after  registra- 
tion. On  the  opposite  construction  it  would  follow,  that  all  the 
eriginal  subscribers  must  sign  the  registered  memorandum,  although 
the  Act  only  required  that  it  should  be  signed  by  seven  persons. 
A  party  who  applies  for  shares,  and  agrees  to  accept,  if  he  after* 
wards  withdraw  his  offer  before  an  allotment  is  made,  is  not  liable 
to  be  put  on  the  list  of  contributories.  {Ex  parte  Graham,  etc.,  30 
L.  J.  Ch.  861 ;  and  see  as  to  loetis  pasnitenticB  before  completion  of 
a  transfer,  New  Brunswick  Railway  Co.  v.  Muggeridge^  4  H.  and  N. 
160,  580.) 

On  the  construction  of  the  13th  section  of  the  Act  of  1856  (sec.  18 
of  the  present  Act),  it  has  been  held  that  the  Registrar's  certificate, 
although  conclusive,  is  not  the  only  admissible  evidence  of  the  for- 
mation of  a  company,  but  that  certificates  of  shares  sealed  with  the 
company's  seal  are  sufficient  evidence  against  the  company  of  its 
registration  and  incorporation  {Mostjpi  v.  CalcoU  Mall  Mining  Cot 
1  Fob.  and  Fin.  334).  The  sealing  of  the  register  of  shareholders 
is  not  an  essential  formality;  and  the  omission  of  this  formality  does 
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not  hinder  the  companj  from  holding  a  subscribing  party  liable  as  a 
shareholder  (  Wblverhamptony  etc.j  Co.  v.  Hawkesfordj  31  L.  J.  C.  P. 
184).  The  Court  of  Chancery  appears  to  have  experienced  some 
difficulty  in  determining  the  extent  of  the  powers  which  are  con- 
ferred upon  it,  as  well  as  upon  the  Court  of  Session  in  Scotland, 
with  reference  to  the  correction  of  the  company's  register  of  share- 
holders (sec.  25,  Act  of  1856 ;  sec.  35  of  present  Act).  It  was 
observed  in  the  case  of  the  British  Sugar  Refining  Co.  (3  K.  and  J. 
408),  that  if  there  was  a  serious  question  as  to  whether  a  person 
ought  to  be  registered  or  not,  the  Court  would  not  decide  such  a 
question  in  a  summary  way.  But  in  BirclCa  case  (2  De  G.  and  J. 
10)  it  was  laid  down,  that  where  the  materials  for*  a  decision  were 
before  the  Court,  it  was  bound  to  avail  itself  of  the  statutory  power, 
and  to  order  the  register  to  be  rectified,  so  that  the  actual  state  of 
the  register  might  not  obstruct  the  doing  of  substantial  justice. 

In  connection  with  this  subject,  it  will  be  proper  to  refer  to  the 
cases  that  have  arisen  upon  the  liability  of  contributories,  depending 
upon  the  question  whether  shares  have  been  effectually  transferred. 
By  the  Act  of  1856,  sec.  20,  transfers  of  shares  were  directed  to  be 
made  in  the  form  specified  in  the  relative  schedule,  and  it  was  de- 
clared that  ^  the  transferor  shall  be  deemed  to  remain  a  holder  of 
such  share  until  the  name  of  the  transferee  is  entered  in  the  re- 
gister book  in  respect  thereof.'  By  the  present  Act  it  is  declared, 
in  general  terms,  that  the  share  or  interest  of  a  member  shall  be 
personal  estate  ^  capable  of  being  transferred  in  manner  provided  by 
the  regulations  of  the  company.'  A  form  of  transfer  is  given  in  the 
schedule  of  regulations.  By  sec.  24  it  is  enacted  that  ^  any  transfer 
of  the  share  or  other  interest  of  a  deceased  member  of  a  company 
tinder  this  Act,  made  by  his  personal  representative,  shall,  notwith- 
standing such  personal  representative  may  not  himself  be  a  member, 
be  of  the  same  validity  as  if  he  had  been  a  member  at  the  time  of 
the  execution  of  the  instrument  of  transfer.' 

Under  these  provisions,  the  test  of  liability  as  a  contributory  was 
the  completion  of  a  tkle  to  the  shares  or  stock  by  transfer  and 
registration  as  a  shareholder.  A  party  who  had  rendered  himself 
liable  to  the  public  as  a  reputed  partner,  or  who  had  merely  con- 
tracted to  purchase  shares,  but  without  completing  the  transaction 
by  transfer,  would  not  have  been  placed  upon  the  list  of  contributories. 
This  was  the  principle  of  the  decisions  under  the  Joint  Stock  Com- 
panies Act,  1848  {Spetic^s  case,  17  Beav.  203 ;  HaWs  case,  1 M^. 
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and  G.  307 ;  ex  parte  Armstrong,  1  De  6.  and  Sm.  570;  Angas' 
case,  1  De  G.  and  Sm.  563) ;  and  the  principle  lias  been  assumed 
in  cases  occurring  under  the  Act  of  1856.  In  LucmTe  case,  29 
L.  J.  Ch.  269,  271,  it  was  ruled  by  the  Lords  Justices  that  the 
placing  of  a  wife's  name  on  the  list  of  contributoiies  in  respect  of 
her  separate  estate,  made  the  husband  liable.  In  the  ordinary  case 
of  a  transfer  inter  vivosj  the  statute  indeed  is  so  dear  on  the  point, 
that  no  difficulty  has  been  experienced  in  determining  the  question 
of  liability.  Serious  doubts,  however,  have  been  entertained  as  to  the 
nature  of  the  liability  incurred  by  executors  and  personal  represen- 
tatives, whether  as  transferees,  or  as  the  parties  entitled  to  take  up 
the  succession  of  a  deceased  shareholder.  The  65th  section  of  the 
Act  of  1856  (sec.  76  of  the  present  Act),  which  declares  that  'the 
representatives  of  any  deceased  contributory  shall  be  liable  m  a  dne 
course  of  administration  to  the  same  extent  as  such  contributory 
would  be  liable,'  has  been  supposed  to  apply  to  the  case  of  repre- 
sentatives who  have  not  had  their  title  completed  by  the  entiy  of 
their  names  in  the  register  of  shareholders ;  the  words, '  liable  in  a 
dne  course  of  administration,'  being  equivalent  to — liable  to  the  ex- 
tent of  the  fund  administered.  This  construction  is  supported  by  two 
recent  cases.  In  ex  parte  Dixon's  Exrs.  (1  Dr.  and  Sm.  225),  executors 
who  had  received  dividends,  but  whose  names  had  not  been  entered 
on  the  list  of  shareholders,  were  placed  on  the  list  of  contribntories, 
but  that  only  qua  executors,  and  for  the  purpose  of  operating  by 
calls  upon  the  executry  estate.  In  ea  parte  Drummond  (2  Giff* 
189),  administration  had  been  taken  out  by  the  son  of  a  testator  on 
the  supposition  that  the  succession  was  intestate ;  but  on  its  being 
afterwards  discovered  that  the  deceased  had  left  a  trust  settlement, 
the  Court  of  Chancery  ordered  the  name  of  the  son  to  be  taken  off 
the  list  of  contributories,  and  the  names  of  the  trustees  to  be  substi- 
tuted in  its  place.  In  this  case  also  there  had  been  no  completed 
transfer,  and  it  does  not  appear  from  the  report  that  any  attempt 
had  been  made  to  enforce  liability  against  the  trustees  beyond  the 
amount  of  the  trust  estate,  though  in  point  of  form  the  trustees 
were  placed  on  the  list  of  contributories. 

On  the  other  hand,  it  may  be  inferred  from  the  tenor  of  the 
English  decisions  cited  in  the  preceding  paragraph,  that  executors 
who  have  allowed  their  names  to  be  entered  in  the  raster  of  share- 
holders with  the  view  of  completing  a  title  to  the  shares  or  stock, 
become  liable  as  contributories  to  the  full  extent  of  their  means. 
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These  decisions  are  in  conformity  with  the  doctrine  of  the  Law  of 
Partnership,  as  laid  down  bj  Lord  Eldon  in  ex  parte  Garland  (10 
Yes.  100),  according  to  which,  an  execator  taking  up  the  interest  of 
the  deceased  in  a  mercantile  business  becomes  liable  to  creditors  as 
a  partner. 

The  enforcement  of  personal  liabilitj  against  executors  in  such 
circumstances,  has  naturally  been  regarded  as  a  circumstance  of 
hardship, — the  more  so,  because  it  was  thought  to  be  more  than 
doubtful  whether  an  executor  could  legally  transfer  shares  pertain- 
ing to  the  executry  estate,  without  first  having  had  his  name  en- 
tered on  the  register;  and  executors  were  therefore  in  a  manner 
obliged  to  put  themselves  personally  in  the  position  of  contributories, 
in  order  to  the  due  discharge  of  their  duty  of  realizing  the  estate. 
This  difficulty  is  now  obviated  by  the  24th  section  (already  cited) 
of  the  new  Act,  which  enables  executors  to  transfer  shares  although 
not  themselves  members  of  the  company. 

It  may  be  superfluous  to  remind  our  readers  that  the  question  of 
the  liability  of  trustees  and  executors  as  registered  shareholders,  is 
at  present  a  pending  question  in  the  First  Division  of  the  Court  of 
Session,  on  appeal  from  Lord  Kinloch's  judgment  in  the  case  of 
Buchanan  v.  the  Western  Bank.  Our  remarks  upon  this  question 
have  been  founded  mainly  upon  the  Chancery  decisions ;  and  we  are 
aware  that  there  are  peculiarities  attending  the  registration  of  trus- 
tees as  shareholders  in  Scotch  mercantile  companies,  which  have  been 
considered  as  equivalent  to  an  implied  contract  on  the  part  of  the 
company  to  take  the  trustees  bound  only  in  their  collective  capacity, 
and  as  representing  the  trust  estate.  Upon  this  question,  accordingly, 
we  do  not  enter  at  present.  It  ought  to  be  mentioned,  however,  that 
the  new  Joint  Stock  Companies  Act  does,  to  a  certain  extent,  recog- 
nise the  distinction  which  practice  has  sanctioned  in  relation  to  the 
registration  of  trustees  as  shareholders  of  Scotch  companies.  By  the 
Act  of  1856  it  had  been  provided,  in  general  terms,  that  no  notice  of 
any  trust  should  be  entered  in  the  register,  or  receivable  by  the  com- 
pany ;  but  in  the  new  Act  (sec.  30)  Scotch  companies  are  excepted 
from  thb  proviso,  the  enactment  beings  that '  no  notice  of  any  trust, 
expressed,  implied,  or  constructive,  shall  be  entered  on  the  register, 
or  be  receivable  by  the  Begistrar,  in  the  case  of  companies  under  this 
Acty  and  registered  in  England  or  Ireland! 

VOL.  ▼!.— NO.  LXXn.  DECEMBKR  1862.  4  A 
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A  CASE  of  popular  interest,  which  has  recently  emerged  at  the  Uni- 
versity of  St  Andrews,  wears  an  aspect  not  unworthy  of  being  enter- 
tained in  the  columns  of  a  legal  journal.    The  iacts  of  the  case,  so 
far  as  they  have  been  given  to  the  public,  are  shortly  these : — Miss 
Garrett,  a  young  lady  of  good  fortune  and  good  birth,  being  desirous 
to  avail  herself  of  the  opportunities  for  medical  study  which  that 
University  afforded,  proceeded  to  St  Andrews,  and  put  herself  into 
communication  with  those  from  whom  she  expected  sympathy  in  her 
views.    Before  the  commencement  of  the  session,  she  obtained  her- 
self matriculated  in  the  usual  form  with  the  Secretary  of  the  Univer- 
sity ;  and,  on  the  authority  of  her  matriculation  ticket,  succeeded  in 
getting  herself  enrolled  in  the  classes  of  Chemistry  and  Anatomy  in 
the  United  College,  where  she  desired  to  become  a  student  Fortified 
by  matriculation  and  enrolment.  Miss  Garrett  resolved  to  commence 
forthwith  her  attendance  at  the  University.     But  her  tliirst  for 
knowledge  was  destined  to  be  somewhat  rudely  quenched.    The  cir- 
cumstances of  the  proposed  innovation  having,  in  the  meantime? 
come  tmder  cognizance  of  the  University  authorities,  the  Senatns 
Academicus,  after  consideration  of  the  question,  finally  resolved  that 
it  was  not  expedient,  without  the  co-operation  of  the  other  Univer- 
sities, to  lend  their  sanction  to  the  idea  implied  in  the  course  of 
study  proposed  by  Miss  Garrett,  and  laid  injunctions  on  the  indivi- 
dual Professors  to  withhold  their  permission  of  attendance  until  the 
further  orders  of  the  Court.    The  Senatus,  at  the  sancie  time,  natu- 
rally solicitous  about  the  legal  consequences  involved  in  their  pro- 
cedure, authorized  steps  with  the  view  of  obtaining  the  opinion  ot 
counsel  on  the  legality  of  the  proposed  exclusion ;  and  that  opinion, 
as  our  readers  are  aware,  was  unfavourable  to  the  claims  of  Mi^ 
Garrett.    Miss  Garrett,  on  her  part,  took  the  opinion  of  the  Lonl 
Advocate ;  and  finding  that  it  also  bore  unfavourably  on  the  position 
which  she  was  desirous  to  assume,  she  resolved,  as  we  are  informed, 
to  abandon  her  pretensions.     In  this  state  of  matters  the  question 
now  rests.    The  governing  body  of  the  University,  acting  under  the 
advice  of  eminent  counsel,  have  decided  that  they  are  entitled,  if  thej 
so  will,  to  exclude  females  from  the  privileges  of  the  University. 
A  point  of  novelty,  at  least — if  not  of  great  practical  importance—^ 
thus  raised.    The  same  subject  has  previously,  to  some  extent,  been 
the  occasion  of  University  discussion ;  but  we  are  not  awaie  that  tiie 
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general  qaestion  which  it  involves  has  ever  been  so  fiilly  or  directly 
raised  as  in  the  case  before  ns.  So  far,  indeed,  as  personal  cirenm- 
stances  are  concerned,  it  would  be  impossible  to  bring  the  subject 
more  favourably  under  the  notice  of  the  public.  Against  Miss 
Garrett's  motives  in  the  course  which  she  is  pursuing,  we  have  not 
heard  a  whisper  of  suspicion.  On  the  contrary,  it  is  generally 
understood  that  she  is  inspired  by  no  less  worthy  an  object  than  the 
desire  to  found  a  college,  with  the  view  of  securing  to  women  the 
benefits  of  professional  education.  An  object  so  well  meriting  en- 
couragement, she  has,  we  are  happy  to  know,  endeavoured  to  pro- 
mote by  the  utmost  decorum  and  good  sense,  and  justified  by  the 
exhibition  of  rare  talent  and  accomplishments. 

The  question  at  once  raises  the  double  case  of  expediency  and  of 
law.  And  even  in  the  columns  of  a  legal  journal,  no  treatment  of 
the  subject  could  be  regarded  as  complete  that  was  made  irrespective 
of  the  popular  view.  In  one  sense,  indeed,  the  popular  view  is  not 
directly  raised  by  the  circumstances  of  the  case  at  all,  because  we 
are  here  dealing  with  an  isolated,  and,  in  the  strictest  sense  of  the 
word,  an  exceptional  act ;  and  it  does  not  clearly  appear  that,  under 
any  solution,  it  will  ever  resolve  itself  into  a  general  law.  We  are 
disposed,  indeed,  to  think  that,  in  this  matter,  the  greatest  amount 
of  official  recognition  would  as  little  affect  the  practice  as  the  stern 
discouragement  which  Miss  Garrett  has  received.  The  probability 
of  the  same  course  being  pursued  by  others  to  any  considerable  ex- 
tent, depends  on  no  such  fortuitous  circumstance.  K  it  is  a  thing  in 
itself  right  and  desirable,  and  adapted  to  the  present  state  of  society, 
that  men  and  women  should  openly  consort  on  the  benches  of  a  col- 
lege class-room,  the  popular  mind  will  pronounce  on  the  subject,  and 
sooner  or  later  the  popular  judgment  will  prevail.  But  there  are 
some  aspects  in  which  an  individual  case  of  this  kind  so  directly 
bears  on  the  consideration  of  expediency,  as  to  make  it  desirable  to 
raise  the  question  at  once  on  the  assumed  foundation  of  a  general 
rule.  Starting,  then,  with  the  supposition  that  the  idea  suggested 
by  Miss  Garrett  would,  if  sanctioned  by  the  University,  be  followed 
by  a  general  practice  of  female  academic  study,  the  question  is — 
Would  such  a  general  practice  be  desirable  t 

To  this  question  we  have  no  hesitation  in  at  once  returning  a 
negative  answer.  And  the  first  reason  which  we  advance  for  this 
opinion  is  one  that  may  not  be  considered  very  scientific,  but  which, 
we  think,  is  very  practical, — namely,  that  the  communion  of  men 
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and  women,  and  particnlarly  of  young  men  and  young  women,  is 
not  calculated,  on  the  whole,  to  further  the  ends  of  study.    We 
believe  this  proposition  to  be  abstractly  sound,  and  to  be  verified  hj 
universal  experience.    Reciprocally,  the  element  of  sex  cannot  but 
operate  as  a  disturbing  element.    In  private  life,  it  is  quite  possible— 
it  is  indeed  a  matter  of  daily  occnrrence-that  men  and  women  pm^ 
sue  a  common  course  of  study  with  persistent  steadiness  and  regu- 
larity.   And  in  the  matter  of  association  in  a  public  class-room,  we 
are  willing  to  make  all  the  allowance  that  is  due  to  the  operation  of 
custom  in  reconciling  men  and  women  to  habits  which,  in  a  dif- 
ferent state  of  society,  might  be  thought  inexpedient.     But  making 
the  largest  deductions,  we  are  left  with  the  conclusion  too  palpable, 
we  think,  to  admit  of  any  argument,  that  the  prelections  of  a  uni- 
versity cannot  be  directed  with  appreciable  advantage  to  men  and 
women  at  the  same  time.    Will  a  student  apprehend  the  beauty  of 
the  Greek  mythology  the  more  readily  that  the  blushes  of  a  livmg 
Hebe  are  constantly  flashing  on  his  eye  ?     Will  the  experimental 
observation  and  comparison  of  female  forms  fit  him  to  receive  in  a 
becoming  spirit  a  disquisition  from  a  classical  enthusiast  on  the 
girdle  of  Venus?    Is  there  no  danger  of  too  practical  a  significance 
being  found  in  the  pleasant  walks  among  the  groves  of  Academost 
A  graver  objection,  resting  on  more  serious  grounds,  is  at  least 
conclusive  of  the  case.     One  of  the  most  marked  characteristics  of 
the  Universities,  both  of  their  constitution  and  their  practice,— a 
characteristic,  indeed,  that  has,  on  more  than  one  occasion,  justified 
a  great  historical  boast, — is  the  perfect  freedom  of  inquiry  which 
they  have  ever  jealously  maintained.    In  the  general  case,  this  right 
has  been  asserted  against  restrictive  limitations  sought  to  be  imposed 
on  the  freedom  of  thought.    The  conflict  waged  has  been  one  be- 
tween the  independence  of  reason  and  the  assumptions  of  traditional 
authority.    It  was  never  deemed  necessary  to  vindicate  so  indispens- 
able a  condition  of  intellectual  progress  as  the  freedom  of  speech. 
But  the  plea  advanced  by  Miss  Garrett  obviously  imposes  this  re- 
striction.   In  many  cases,  it  is  true,  it  could  have  no  appreciable 
operation.    There  is  no  reason,  for  example,  why  the  prelections  of 
a  mathematical,  and  even  for  the  most  part  of  a  classical  chaif) 
should  not  be  heard  by  women  as  by  men.    And  in  one  sense, 
indeed, — and  of  course  we  mean  the  highest  sense, — we  see  no  rea- 
son why  any  department  of  scientific  knowledge  should  be  esteemed 
the  property  of  one  sex  more  than  of  the  oUier.    And  primarily) 
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therefore,  we  do  not  so  much  base  our  argnment  against  the  pro- 
posed combination  on  the  groand  that  there  are  some  branches  of 
university  instruction  that  ought  not  to  be  propounded  in  the  pre- 
sence of  both  sexes.  A  man,  indeed,  might  complain — and  assum- 
ing in  the  meantime  that  women  have  the  right  in  question,  a 
woman,  vice  versoj  might  complain — that  the  teaching  of  the  Uni- 
versity was  directed  to  them  in  circumstances  in  which  they  could 
not  receive  it  with  advantage.  But  the  practical  difficulty,  we 
are  disposed  to  think — ^to  a  large  extent,  the  feeling  of  restraint  must 
be  reciprocal — would  be  found  to  lie,  not  with  the  students,  but  with 
the  Professors.  We  can  conceive  no  eflfrontery,  and  no  power  of 
habit,  that  could  induce  a  ipjan  of  ordinary — not  to  say  refined  and 
intelligent — ^feeling,  to  use  the  language  and  practise  the  demon- 
strations of  a  medical  class-room  without  restraint  before  men  and 
women  at  the  same  time.  And  if  all  the  teaching  of  the  University 
is  not  given,  the  student  is  entitled  to  complain,  on  the  mere  ground 
of  contract,  that  the  obligations  undertaken  towards  him  have  not 
been  implemented.  The  whole  question,  indeed,  resolves  itself  into 
a  very  plain  alternative.  Either  the  duties  of  a  college  chair  can  be 
discharged  in  such  circumstances,  or  they  cannot.  In  the  latter 
case,  we  have  already  considered  the  result.  The  possibility  of  the 
former  implies  a  laxity  of  manners  that  Vf&  are  not  lik^  to  see  ex- 
hibited in  the  present  day,  and  involves  conditions  with  which  intel- 
lectual culture,  which  is  the  .object  to  be  gained,  is  nd;  compatible 
at  all. 

In  the  preceding  observations,  it  will  be  observed^  we  have  not 
committed  ourselves  to  any  disapproval  of  Miss  Garrett's  views ; 
and,  in  truth,  we  see  no  rea^n  why  they  should  not  be  carried  into 
effect,  and  even  through  t^e  medium  of  the  University.  Private 
extra-mural  teaching  is  not  at  present  recognised  as  evidence  of 
medical  study^  With  the  facilities  afforded  by  public  seminaries, 
there  is  no  occasion  for  it  But  if  \3aia  new  idea  of  female  education 
is  to  receive  developm^t,  it  would  be  necessary  to  relax  the  rule  of 
relying  only  upon  the  evidence  of  the  present  accredited  sources. 
With  the  sanctibn  of  licensing  boards,  ladies,  like  Miss  Garrett, 
might  in  this  way  avail  themselves  of  the  prelections  of  Professors 
outwith  the  walls  of  the  University.  If  it  be  answered  that  a  prac- 
tical difficulty  in  the  way  of  this  arrangement  is  the  expense  which 
it  implies,  we  have  only  to  say  that  we  are  very  glad  to  hear  it,  and 
cannot  suggest  a  remedy.    If  there  be  anything  really  sound  in  the 
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new  faith,  a  host  of  followers  will  speedily  remoTe  haidship  upon 
this  score.  If  she  is  destined  to  remain  in  the  gloiy  of  isoktion,  we 
see  no  alternative  for  her  but  to  pay  for  it. 

So  £ar  the  subject  is,  to  oar  mind,  singolarly  free  finom  doubt.  In 
the  idea  that  women  shoold  repair  with  men  to  the'^Uniyersities,  we 
see  nothing  but  inexpediency.  But  the  important  question  is,  Has 
the  University  of  St  Andrews  the  right  to  debar  Miss  Garrett,  as  it 
has  done,  from  entrance  to  the  University  ?  We  do  not,  of  course, 
propose  to  deal  with  the  popular  view,  that  such  exclusion  is  to  be 
regarded  as  legal,  just  because  it  is  expedient.  Whether,  indeed, 
under  a  consideration  of  the  character  of  the  Universities,  and  the 
sort  of  outlying  independence  of  the  administration  of  the  law  which 
their  history  has  exhibited,  this  view  is  not  the  sound  one,  is  a  pro- 
blem in  legal  ethics  into  which  we  cannot  now  enter.  The  oppo- 
sition  between  law  and  expediency,  rather  than  their  reconciliation, 
must  be  taken  as  the  basis  of  our  present  treatment. 

Our  limits  will  allow  us  to  do  little  more  than  indicate  the  range 
of  the  inquiry.    It  comprehends,  generally,  a  consideration  of  the 
charters  of  erection  and  confirmation,  of  the  powers  and  privileges  of 
the  colleges,  the  statutes  and  regulations  of  the  University,  and  the 
rights  at  common  law  which,  to  a  greater  or  less  extent,  are  shared 
at  once  by  the  governing  body,  and  by  the  students  of  the  Univer- 
sity.    The  written  law  will  be  found  at  length  in  an  Appendix  to  a 
Heport  of  the  University  Commissioners,  presented  to  Parliament 
in  the  year  1837,  and  is  interesting  for  its  quaint  and  curious  lore. 
Oar  perusal  of  it,  so  far  as  applicable  to  the  present  question,  im- 
ports that  no  provision  exists,  either  expressly  recognising  or  ex- 
pressly excluding  women  as  an  integral  element  in  the  membership 
of  the  University.     The  most  common  expression  in  connection 
w^ith  the  objects  of  the  University  is  the  *  education  of  youth;'  and 
reference  is  made  occasionally  to  ^viros  ingetiuosy  indicating — if  any 
indication  indeed  were  necessary — the  gender  that  was  held  in  con- 
templation.   More  dubiously,  the  students  are  sometimes  described 
as  ^  personse ;'  and  in  the  original  BuU  of  Foundation^  the  bequest 
is  said  to  be  for  those  ^  liberalibus  cupientea  imbui  documentis,  non 
solum  incolce  civitatis  praedictsB,  sed  etiam  circumpositae  regionis.' 
Women,  indeed,  are  expressly  excluded  from  the  University  to  the 
extent  that  the  students  are  anxiously  admonished  against  concu- 
bines, though  that  continence  is  rather  recommended  ^  ut  decet 
ecclesiasticos ;'  and  in  a  Deed  of  Ratification  by  the  Parliament  of 
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Scotland  in  1579,  there  is  the  following  clause  : — *  That  the  wyffis, 
bairnis,  and  servandis  of  the  Principallis  and  vtheris  maisteris  in  the 
Vniversitie,  be  put  apart  in  the  citie  out  of  the  collegis,  sua  that 
wemen  to  a  evil  and  slanderous  example  have  not  residence  amang 
the  young  men  studentis,  nor  yet  that  the  same  wemen  have  ony 
admlnistratioun  and  handillingof  the  comon  guides  of  the  college,  to 
the  greit  prejudice  thairof  and  of  sic  as  frelie  wuld  gif  thame  selffls 
to  the  studies  of  lettres;'  but  we  do  not  suppose  that  such  circum- 
stances are  seriously  advanced  against  the  present  claim. 

The  most  favourable  statement  of  the  written  law  being,  as  we 
have  said,  that  women  are  not  expressly  excluded,  the  first  consider- 
ation that  rises  is.  How  are  these  charters  to  be  interpreted  f  Now, 
it  is  a  well-known  rule  of  law,  that  the  usage  of  the  time  is  in  such 
matters  the  principle  of  construction.  And  the  usage  of  the  time, 
certainly,  was  just  what  it  is  at  the  present  moment,  that  women 
were  not  in  the  habit  of  resorting  as  students  to  the  Universities. 
But  in  presence  of  the  admission,  which  it  would  be  unreasonable 
to  withhold,  that  men,  and  men  only,  were  in  contemplation  of  the 
founder,  this  is  a  consideration  which  it  is  not  necessary  to  press.  The 
question,  rather,  presents  itself  in  this  form  :  Reading — according 
to  another  well-known  principle  of  construction — the  intention  of 
the  founder  by  the  character  of  the  bequest,  is  the  constitution  of 
the  Universities  not  elastic  enough  to  receive  the  new  element  by 
which  it  is  sought  to  be  impressed  ?  We  are  not  prepared  to  answer 
that  question  in  the  negative.  What  is  the  bequest  ?  It  is  a  devise 
of  certain  lands  and  fimds  with  the  object  of  promoting  education. 
All  who  have  that  object  in  view,  accordingly,  have  an  interest  in 
that  bequest.  But  in  terms  of  the  bequest,  the  governing  body  of 
the  University  are  endowed  with  administrative  powers,  to  the  end 
of  securing  that  its  purposes  shall  be  carried  out.  How  far  do  these 
administrative  powers  reacht  Certainly  not  to  any  extent  that  is 
inconsistent  with  the  object  of  the  founder.  The  object  of  the 
founder,  we  have  said,  in  the  erection  of  the  University,  was  the  pro^ 
motion  of  education.  It  is  a  settled  maxim  that  trust  purposes  do 
not  prescribe ;  and  unless  it  is  disputed,  as  we  can  hardly  suppose  it 
seriously  will  be,  that  women  are  capable  of  contributing  to  this 
object,  it  seems  to  follow  that  women  are  beneficiaries  under  the 
trust,  possessing  an  interest  which  they  are  still  entitled  to  assert. 

Looking  to  the  character  of  the  bequest,  the  usage  of  the  time 
appears  to  us  to  import  nothing.    It  is  a  bequest  for  the  purpose  of 
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edacation  in  all  time  coming.  As  such,  it  most  necessarily  adapt 
itself  to  the  yaiying  wants  and  conditions  of  society.  It  has  been 
so  interpreted  in  other  matters.  Nor,  in  assuming  this  position, 
do  we  in  any  way  impeach  or  circumscribe  the  administrative 
powers  of  the  Professors.  All  matters  relating  to  the  general  work- 
ing of  the  University  are  committed  to  their  jurisdiction.  They 
may  regulate  the  order  of  the  different  curricula^  and  they  may 
even  impose  such  conditions  as  may  be  deemed  expedient  to  deter- 
mine admission  to  the  University.  They  may,  for  example,  say, 
as  in  point  of  fact  they  do  say,  that  besides  a  fee  to  each  individual 
Professor,  there  shall  be  a  payment  to  the  common  fund  of  the  Uni- 
versity. But  in  exercising  these  powers,  it  mast  ever  be  remem- 
bered that  they  are  held  in  trust  for  the  benefit  of  the  public.  Any 
member  of  the  public  is  entitled  to  complain  of  economic  arrange- 
ments whereby  he  is  excluded  from  his  interest  under  the  bequest 
If  the  University  of  St  Andrews,  for  example,  were  to  ordain  that 
the  matriculation  fee  shall  be  ten  guineas,  any  proposing  intrant  is 
entitled  to  impeach  the  University  in  a  court  of  law  for  malversation 
of  trust.  In  like  manner,  the  Senatus  Academicus  may  ordain  that 
there  shall  be  no  attendance  without  matriculation,  and  that  no 
women  shall  be  matriculated ;  but  Miss  Garrett,  as  a  member  of  the 
public,  and  therefore  interested  in  the  bequest,  is  entitled  to  call 
these  rules  in  question. 

An  argument  of  some  weight,  undoubtedly,  against  this  view, 
lies  in  the  fact  that  the  University  is  the  guardian  of  its  own  order 
and  discipline ;  and  it  may  be  urged  that  the  Professors  are  entitled 
to  declare  an  arrangement  illegal  by  which  they  think  that  these 
would  be  subverted.  But  this  obviously  would  be  an  enactment 
by  which  the  interests  of  one  section  of  the  public  would  be  set  off 
against  the  interests  of  the  other.  If  the  proposed  combination  is 
incompatible  with  the  founder's  object,  the  remedy  lies  with  the 
Legislature,  who  may  interfere  to  adjust  the  difficulty  if  they  think 
the  occasion  justifies  it,  not  with  the  University,  which  strictly  pos- 
sesses only  administrative  powers. 

Our  space  at  present  only  allows  of  our  touching  on  the  question, 
and  that,  too,  in  vety  general  terms.  Considerations  of  more  de- 
tail, such  as  the  powers  of  the  University  to  impose  matriculation 
as  a  condition  of  bare  attendance,  irrespective  altogether  of  general 
University  privileges,  and  other  points  of  importance,  may  afterwards 
engage  our  attention.    We  content  ourselves  at  present  with  this 
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passing  notice  of  a  case  which  the  action  of  individual  enthasiasm^ 
if  not  its  own  intrinsic  interest,  may  yet  keep  before  the  public. 

W.  A.  B. 


Studies  in  Roman  Law;  with  Comparative  Views  of  the  Laws  of 
France^  England^  and  Scotland.  By  Lord  Mackenzie,  one  of 
the  Judges  of  the  Court  of  Session  in  Scotland.  Edinburgh : 
William  Blackwood  and  Sons. 

There  was  a  time  when  the  study  of  the  Soman  law  in  Scotland 
formed  an  important  part  not  only  of  the  education  of  the  rising 
lawyer,  but  of  his  strictly  professional  or  industrial  employmenL 
Among  the  names  which  have  survived  among  the  civilians  of  what 
we  may  designate  as  the  classical  period  of  Scotch  jurisprudence, 
that  of  Lord  Stair  is  pre-eminent.  Certainly  no  one  amongst  our 
native  jurists  was  more  deeply  imbued  with  the  principles  of  the 
Boman  law,  or  more  acute  in  perceiving  their  relation  to  the  legal 
system  of  his  own  country,  than  our  eldest  and  greatest  institutional 
writer.  In  accurate  and  critical  knowledge  of  the  text  of  the  Civil 
Law,  Erskine  also  will  bear  comparison  with  continental  jurists  of  a 
late  date,  and  of  a  period  more  advanced  in  such  learning.  But 
these  were  not  exceptional  instances.  K  the  reader  will  take  the 
trouble  to  refer  to  the  printed  papers  in  the  cases  of  the  last  cen- 
tury, which  are  preserved  in  the  Advocates'  Library,  or,  which  will 
answer  the  purpose  as  well,  if  he  will  turn  over  the  leaves  of  a  volume 
of  ^  Morrison,'  he  will  find,  in  almost  any  of  the  fully  reported  cases 
that  he  may  chance  to  select,  abundant  evidence  of  cultivation  of 
the  Civil  Law  by  the  lawyers  of  that  period. 

Sut  this  kind  of  legal  argument  has  long  been  changed,  and  ne- 
cessarily so.  From  the  experience  accumulated  during  the  progress 
of  an  older  civilisation,  the  great  lawyers  of  the  last  two  centuries 
had  taken  and  fashioned  the  instruments  for  expediting  the  growing 
transactions  of  a  people  emerging  from  feudalism.  In  the  subse- 
quent settlement  of  practical  questions,  it  was  natural  and  inevitable 
that  lawyers  should  have  recourse  to  the  more  vulgar,  though,  for 
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forensic  porposes,  more  authentic  materials,  to  be  foand  in  the  re- 
ports of  dedsions,  which  were  themselves  perhaps  deductions  from 
the  Civil  liaw  maxims ;  until  in  coarse  of  time  the  original  ^  work- 
ings* have  been  virtually  abandoned.     We  do  not  mean,  of  course, 
to  imply  that  a  man  may  be  a  good  Scotch  lawyer  at  the  present 
day  who  is  not  a  civilian ;  still  less  that  a  lawyer  can  be  Ueamed,* 
and  yet  unacquainted  with  the  principal  sources  of  the  legal  system 
which  it  is  his  business  to  interpret.     But  much  of  the  lawyei^s  or- 
dinary work  may  be  respectably  and  creditably  performed  without 
such  knowledge ;  and  it  has  followed,  though  it  may  be  matter  for 
regret,  that  many  of  our  practical  lawyers  throw  aside  the  Civil  Law 
with  as  little  compunction  as  a  young  subaltern  may  be  supposed 
to  feel  when  he  exchanges  the  Eton  Grammar  for  the  '  Manual  and 
Platoon  Exercise.'    We  must  except  from  the  generality  of  tbese 
remarks  the  author  of  the  work  before  us,  who,  having  deservedly 
earned  the  reputation  of  a  sound  practical  lawyer,  has  given  evi< 
dence  of  his  taste  for  the  study  of  classical  jurisprudence.    While 
we  regard  the  appearance  of  Lord  Mackenzie's  treatise  as  an  indica* 
tion  that  an  intimate  acquaintance  with  the  original  sources  of  our 
legal  system  still  forms  a  portion  of  the  studies  of  our  best  lawyers, 
we  venture  to  think  that  it  will  be  found  to  contribute  to  classical 
law  literature  an  instrument,  the  absence  of  which  has  tended  very 
much  to  impede  the  progress  of  such  studies  in  Scotland. 

For,  great  as  our  debt  has  been  to  the  Roman  law,  our  literature 
has  hitherto  made  absolutely  no  contribution  to  its  modem  study, 
which  has  lately  in  other  countries  been  pursued  with  so  much 
energy  and  success.  France,  as  the  author  of  the  work  before  U3 
shows,  has  never  been  wanting  in  writers  who  have  been  among  the 
foremost  in  that  field  of  study.  The  historical  reconstruction  of  the 
Roman  legal  system  by  German  writers  within  the  present  centurj^ 
is  not  the  least  important  work  of  that  labour-loving  race  of  students. 
Even  in  England  there  has  long  existed  a  school  of  writers  on  the 
Civil  Law,  wanting  indeed  in  force  and  originality,  but  still  of  some 
use  in  acquainting  English  students  with  the  results  of  the  investi- 
gations of  foreign  writers.  Mr  Maine  was  a  teacher  of  a  higher 
order.  Uniting  original  research  and  thought  with  an  intimate 
knowledge  of  the  works  of  continental  writers,  he  gave  the  study 
in  England  a  new  impetus,  which,  we  hope,  will  in  due  time  be  felt 
even  in  our  own  country. 

In  Scotland,  however,  since  the.  time  of  Stair  and  Erskme^  tbere 
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has  been  no  instance  of  a  writer  who  has  contributed  systema^* 
ticallj  to  the  advancement  of  the  stud j  of  the  Koman  law ;  though 
some  of  the  modern  school  (among  whom  the  name  of  Mr  Fraser 
at  once  suggests  itself)  have  given  evidence  of  a  pretty  extensive 
acquaintance  with  the  productions  of  the  continental  jurists.  The 
continental  treatises  we  have  spoken  of,  are  of  course  not  accessible 
to  every  one ;  and  the  English  compilations  from  them  are  wanting 
in  the  special  interest  which  will  make  them  read  here.  Even 
Mr  Maine's  writings,  proceeding  as  they  do  from  an  English  point 
of  view,  will  scarcely  be  so  much  read  as  their  value  even  to  a  Scotch 
lawyer  merits. 

A  treatise  on  Roman  law  from  the  point  of  view  of  a  learned  and 
successful  practical  lawyer  is  a  novelty,  not  only  in  the  legal  litera- 
ture of  Scotland,  but  also  in  the  modem  literature  of  the  Civil  Law.. 
Though  not  making  any  great  pretension  to  originality,  there  cannot 
fail  to  be  in  such  a  work  points  of  interest  even  to  the  purely  his- 
torical and  antiquarian  student  of  the  Soman  law;  while  to  the  student 
of  Scotch  law  it  opens  a  field  of  historical  study  of  the  richest 
interest,  though  the  materials  are  drawn  chiefly  from  the  labours 
of  those  little  acquainted  with  the  legal  system  familiar  to  him. 

The  scope  and  general  arrangement  of  the  wotk  bef(»'e  us  will  be 
best  described  in  the  author^s  own  words,  which  we  quote  fcom  his 
preface : — 

*■  In  the  present  work  I  have  endeavoured  to  give  a  concise  exposition  of  the 
leading  doctrines  of  the  Roman  law  as  it  existed  when  it  reached  its  highest  de- 
velopment, in  the  age  of  Justinian ;  and  great  pains  have  been  taken  to  simplify 
the  subject  as  much  as  possible,  by  a  systematic  arrangement,  by  avoiding  all 
afastmse  inquiries  of  an  antiquarian  character,  and  by  oonfining  my9elf  to  such 
matters  as  appeared  to  be  useful  and  instructive. 

*  At  the  outset,  I  have  introduced  an  historical  sketch  of  the  soturces  of  the 
Roman  law,  and  the  political  changes  in  the  government,  from  the  foundation 
of  Rome  to  the  accession  of  Justinian,— of  the  legislative  works  of  l^t  emperor 
in  the  middle  of  the  sixth  century,  when  all  the  existing  laws  and  imperial  con- 
stitutions were  revised  and  consolidated, — of  the  fate  of  Justinian's  legislation 
in  the  East  and  West, — and  lastly,  of  the  revival  of  the  study  of  the  Roman 
law  in  Eiurope  in  the  twelfth  century,  and  the  progress  of  this  department  of 
knowledge  from  that  epoch  down  to  the  present  time.  Then,  after  a  preliminary 
chapter  devoted  to  a  cursory  glance  at  jurisprudence  and  the  principal  divisions 
of  law,  I  have  given  a  general  exposition  of  the  Roman  law,  divided  into  six 
parts,  and  based  principally  on  Justinian's  Institutes,  but  leaving  out  some  titles 
which  appear  to  be  obsolete  or  useless,  and  adding  supplementary  chapters  on 
various  important  matters  drawn  from  the  Pandects,  tne  Code,  and  the  Novels, 
as  well  as  from  the  writings  of  Gains,  and  other  sources.  These  chapters  will  be 
found  throughout  the  book,  but  chieflv  under  the  Fifth  and  Sixth  Parts. 

*  To  this  exposition,  which  is  my  chief  design,  I  have  added  a  subordinate 
one,  by  drawing  some  comparisons,  more  or  less  important,  between  the  Roman 
system  and  the  bws  of  France,  England,  and  Scotland ;  and  although  these 
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illustratk>DS  are  imperfect,  and  compressed  within  narrow  limits,  it  is  hoped  they 
will  prove  more  interesting  to  the  general  reader  than  if  I  had  followed  the 
example  of  many  previoua  writers  on  Homan  law,  by  entering  into  minxite 
technical  details  regarding  ancient  institutions  and  usages,  which  have  little  or 
no  bearing  on  modem  jurisprudence.* — ^Pp.  tL  vii. 

The  modest  and  useful  design  thus  sketched  out,  has,  we  think, 
upon  the  whole,  been  executed  with  neatness  and  success ;  and  the 
result  is,  that  there  is  presented  to  us,  within  one  moderate-sized  and 
readable  volume,  a  great  proportion  of  the  conclusions  most  inter- 
esting to  the  modem  lawyer,  that  are  to  be  gathered  from  the 
labours  of  recent  critics  and  scholars  upon  the  corpus  juris  and  its 
history.  Without  aspiring  to  the  higher  merit  which  belongs  to  a 
critical  treatise  or  an  exposition  of  the  results  of  original  research, 
Lord  Mackenzie  has  given  to  the  profession  a  work,  original  in  its 
scope  and  execution.  Without  pretending  to  novelty,  he  has 
brought  together  a  mass  of  information  that  will  be  new  to  the 
great  majority  of  his  readers,  because  presented,  for  the  first  time, 
in  a  popular  and  attractive  form. 

After  the  contents,  the  author  has  given  us  a  list  of  the  works 
consulted  or  cited  in  the  pages  that  follow.    This,  we  need  hardly 
say,  is  an  indispensable  adjunct  to  a  work  of  this  kind,  affording,  as 
it  does,  the  needful  direction  to  works  referred  to  in  the  noi^ 
besides  being  useful  as  a  guide  for  the  further  prosecuting  inquiries 
on  the  part  of  the  student  who  uses  the  book  as  an  elementary 
treatise.      We  observe  that,   with  the  exception  of  Vangerow's 
*  Lehrbuch  der  Pandecten,'  of  which  he  has  not,  however,  availed 
himself  largely,  the  author  has  cited  only  such  German  works  as 
have  been  translated  into  the  French  language.      The  candour 
implied  in  this  selection,  of  course,  disarms  criticism ;  but  we  mnst 
infer,  as  indeed  is  manifest  throughout  the  work,  that  the  author  is 
more  familiar  with  works  on  the  Civil  Law  in  the  French  than  in  the 
German  language.    As,  however,  he  has  been  able  to  avail  himself 
substantially  of  the  works  of  Savigny,  Mackeldey,  and  Marezoll, 
besides  those  of  original  French  writers,  the  author  can  have  been 
at  no  loss  for  excellent  materials  in  the  department  of  historical 
criticism ;  though,  perhaps,  the  institutional  part  of  the  book  might 
have  been  improved,  had  the  author  availed  himself  more  largely  of 
German  sources,  and  especially  of  the  *  Institutionen '  of  Puchta, 
a  work  almost  as  remarkable  for  the  reconstruction  of  a  formal 
system  of  Roman  law  as  the  works  of  Savigny  are  for  the  conatrac- 
tion  of  an  historical  system. 
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The  first  part  of  Lord  Mackenzie's  volume  is  occupied  with  an 
'  Historical  Sketch  of  the  Roman  Law/  This  will  be,  to  the  general 
reader,  the  most  interesting  and  readable  part  of  the  book,  as  it  is, 
perhaps,  on  the  whole,  the  best  in  point  of  execution,  though  on 
some  matters,  not  directly  connected  with  the  subject,  needlessly 
provocative  of  criticism.  For  example,  when  Lord  Mackenzie,  sit- 
ting in  judgment  upon  a  German  scholar  called  Niebuhr,  proceeds 
summarily  to  convict  him  of  the  offance  of  constructing  ^  an  entirely 
new  theory  of  Roman  history,  which,  as  Ortolan  aptly  remarks,  has 
the  singular  merit  of  having  been  wholly  unknown  to  the  Romans 
themselves,'  we  are  more  amused  at  the  ingenuity  of  the  equivoque 
than  impressed  with  the  profundity  of  the  criticism.  To  appreciate 
the  exact  force  of  the  argument,  we  have  only  to  represent  to  our- 
selves the  possibility  that  some  Italian  arch«Bologist  of  a  future 
generation  may,  by  a  new  induction  of  facts,  under  the  guidance  of 
sound  principles  of  historical  criticism,  succeed  in  throwing  fresh 
light  upon  the  history  of  the  Prankish  and  Burgundian  tribes 
anterior  to  the  Merovingian  dynasty, — a  period,  the  annals  of 
which  are  at  present  involved  in  total  eclipse,  and  where,  therefore, 
in  our  popular  works  of  history  fable  is  allowed  to  usurp  the  place 
of  legitimate  criticism.  If,  of  such  a  contribution  to  genuine 
history,  it  were  said  that  the  author  had  constructed  a  theory  of 
French  history  which  had  the  merit  of  being  wholly  unknown 
to  the  French  themselves,-*-meaning,  in  the  first  instance,  the 
French  nation  in  ^  war  paint,'  and  ii\  the  second,  the  French  of  the 
Napoleonic  rigime^ — we  should  have  then  the  exact  counterpart  of 
Ortolan's  famous  sarcasm.  In  one  respect  only  the  parallel  is  in- 
complete ;  for  it  is  tolerably  certain  that  tlie  historians  of  the  Roman 
Empire  knew  less  of  the  origin  of  their  nation,  than  we  know  of  the 
history  of  the  barbarous  tribes  to  which  the  European  states  trace 
their  descent.  Though  not,  therefore,  disposed  to  concur  in  the 
author^s  method  of  disposing  of  *a  great  theory  of  Roman  history, 
we  think  at  the  same  time  that  this  part  of  the  work,  so  &r  as 
relating  to  its  proper  subject — namely,  a  sketch  of  the  progress  of 
Boman  law — ^has  been  well  and  neatly  performed^ 

The  historical  portion  of  Lord  Mackenzie's  wcnrk  is  followed  by  a 
preliminary  chapter  ^  On  Jurisprudence  and  the  principal  Divisions 
of  Law.'  Whatever  may  be  the  merits  of  this  chapter  as  a  separate 
essay,  we  are  inclined  to  think  it,  in  some  points,  rather  out  of  har- 
mony with  the  rest  of  the  work. 
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In  laying  down  the  principal  divisions  of  law,  like  those  of  any 
other  science,  there  always  lies  a  choice  between  that  of  adhering  in 
the  main  to  some  system  of  division  and  arrangement  already  well 
known  and  &miliar,  and  that  of  adopting  the  divisions  of  the  subject 
which  appear  to  the  author  the  most  philosophical  and  exhaustive. 
Each  system  has  its  advantages.  Perhaps  in  no  science  are  the  ad- 
vantages of  the  familiar,  as  compared  with  the  philosophical  system, 
greater  than  in  that  of  law.  The  familiar  happens  to  be  tolerably 
good^  the  philosophical,  intricate  and  difficult.  What  we  have 
called  the  philosophical  system  has  been  attempted  by  Mr  Austin  in 
his  Lectures,  now  in  course  of  publication*  The  main  points  of  it 
are  followed  by  our  author  in  the  chapter  before  us.  The  familiar 
system  is  that  usually  adopted  by  legal  writers,  who,  with  more 
or  less  variation,  adopt  in  the  main  a  system  of  divisions  and  arrange- 
ment based  on  the  Institutes  of  Justinian.  This  is  the  course  taken 
in  the  succeeding  portion  of  Lord  Mackenzie's  book* 

When  an  author  proposes  a  new  system  of  division  of  his  subject, 
we  suspend  our  judgment  upon  its  merits  till  we  see  how  it  is  worked 
out.  We  are  waiting  for  the  promised  volumes  of  Mr  Austin's 
Lectures  to  be  able  to  form  a  judgment  of  his  method..  As  Lord 
Mackenzie  has  not  provided  us  with  the  requisite  data,  we  must  also 
suspend  our  judgment  upon  his,  and  we  may  take  theai  to  avizan- 
dum together. 

There  are,  however,  good  points  in  this  introductory  chapter.  In 
reading  a  book  like  Mr  Austin's  Lectures,  while  we  ibel  that  the 
writer  is  deeply  imbued  with  the  desire  to  see  realized  the  assimila- 
tion between  positives  law  and  the  requirements  of  justice  as  founded 
on  reason  and  expediency,  we  feel  at  the  same  time  that  the  writer 
scarcely  appreciates  either  the  difficulties  to  be  overcome,  or  the  in- 
dependent value  of  law  apart  from  justice.  It  is  refreshing  to  find 
in  a  preliminary  chapter,  on  the  General  Principles  of  Law,  the 
following  sentences  of  an  experienced  lawyer : — 

*•  The  best  contrived  laws  being  intended  for  general  use,  it  is  imposBible  to 
fiibape  them  so  correctly  as  to  suit  all  the  variety  of  cases  that  may  happen,  and 
there  are  many  ways  in  which  men  may  injure  one  another  without  the  civil 
law  affording  any  means  of  redress.  So  imperfect,  indeed,  is  the  civil  law,  that 
in  attempting  to  do  justice,  it  sometimes  puts  it  in  the  power  of  a  man  to  take 
exorbitant  advantages  contrary  to  conscience. 

^  Against  these  imperfections  there  is  no  appeal,  except  to  the  conscience. 
And  here  we  are  reminded  of  the  three  general  precepts  mentioned  by  Justinian 
—to  live  uprightly,  to  hurt  nobody,  and  to  render  every  one  hia  due.  These 
maxims  breathe  a  fine  spirit  of  morality,  and  are  evidently  for  the  cammon 
advantage  of  men  in  their  social  relations ;  yet,  with  all  their  ^oellenoe,  thcfy  ^. 
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greatly  shori  of  the  golden  role  of  the  Gospel — ^'  AH  things  whatsoever  ye  would 
that  men  should  do  to  you,  do  ye  even  so  to  them.'^    Matt.  vii.  12< 

'  The  general  security  of  private  rights  and  of  civil  life  requires  adherence  to 
fixed  rules  and  prior  decisions  by  courts  of  law,  and  this  occasionally  leads  to 
hardship  in  particular  cases  ;  but  this  particular  hardship,  after  all,  is  a  lesser 
evil  than  the  general  uncertainty  and  confusion  that  would  spring  up  every- 
where, were  the  diseretion  of  judges  left  entirely  unfettered  by  positive  rules.' 
—P.  47. 

There  is  in  the  same  chapter  a  short  and  concise  statement  of 
some  points  of  international  maritime  law,  so  interesting  at  the  pre- 
sent time  that  we  are  induced  to  quote  The  passage  entire : — 

*  In  a  report  made  to  George  11.  in  1753  by  Sir  George  Lee,  Dr  Paul,  Sir 
Dudley  Ryder,  and  Mr  Murray  (afterwards  Lord  Mansfidd),  we  find  the  fol- 
lowing statement  as  to  the  rights  of  belligerent : — 

^  *'  When  two  nations  are  at  war,  they  have  a  right  to  make  prizes  of  the  ships, 
goods,  and  effects  of  each  other  on  the  high  seas.  Whatever  is  property  of  the 
enemy  may  be  acquired  by  a  captain  at  sea ;  but  the  property  of  a  friend  can- 
not be  taken,  provided  he  observes  neutrality.  Hence  tne  law  of  nations  has 
established — 

^  ^^  1.  That  the  goods  of  an  enemy  on  board  the  ship  of  a  friend  may  be  taken. 

'  ^^  2.  That  the  mwf ul  goods  of  a  friend  on  board  the  ship  of  an  enemy  ought 
to  be  restored. 

*•  '^  3.  That  contraband  goods  going  to  the  enemy,  though  the  property  of  a 
friend,  may  be  taken  as  prize ;  because  supplying  the  enemy  with  what  enablea 
him  better  to  carry  on  the  war  is  a  departure  from  neutrality. — Collectanea 
Juridiea^  vol.  i.,  p.  129-66. 

^  '^  In  the  case  of  ships  and  goods  taken  at  sea^  the  title  does  not  pass  until 
the  validity  of  the  capture  has  been  declared  by  a  Prize  Court  of  the  state  to 

which  the  captor  bdongs." 

.  •  '  •  « 

*  That  a  belligerent  is  entitled  to  seize  an  enemy^s  goods  on  board  a  neutral 
vessel,  was  long  an  established  principle  of  the  law  of  nations,  and  is  said  to  go 
back  as  far  as  the  Middle  Ages,  though  it  has  repeatedly  been  called  in  question 
in  more  recent  times. — (Grotius,  lib.  iii.  c.  vi.  sec.  26 ;  Hautefeuille,  t.  iii.  p< 
223 ;  Martens,  Pr^is,  t.  ii.  p,  319.)  On  this  subject  a  <^pnte  arose  between 
Great  Britain  and  Prussia  in  1752,  when  a  memorial  from  the  Prussian  minister 
elicited  the  celebrated  report  of  the  English  jurist  already  noticed.  During  the 
war  which  followed  the  French  Revolution  the  controversy  was  revived,  and  the 
Northern  Powers  of  Europe  and  the  United  States  joined  France  in  maintaining 
tbat  free  ships  make  free  goods  excepting  contraband,  that  nothing  is  contra^ 
baud  but  arms  and  radlituy  stores,  and  that  a  convoy  precluded  neutral  ships 
from  being  searched. — (Thiers,  Hist,  du  Consulat.  et  de  TEmpire,  t.  ii.  p.  102 ; 
North  American  Review,  vol.  xxvi,  p.  211.)  But  Britain  tmiformly  resisted 
these  pretensions,  as  contrary  to  the  law  of  nations. 

^  By  the  declaration  of  16th  April  1856,  the  Congress  of  Paris,  held  after  the 
Crimean  war,  adopted  four  principles  of  international  law.  1.  Privateering  is 
and  remains  abolished.  2.  The  neutral  flag  covers  the  enemy*s  merchandise, 
with  the  exception  of  contraband  of  war.  3.  Neutral  merchandise,  with  the 
exception  of  contraband  of  war,  is  not  liable  to  seizure  under  an  enemy^s  flag. 
4.  Blockades,  in  order  to  be  binding,  must  be  effective, — that  is  to  say,  must  be 
maintained  by  a  force  really  sufficient  to  prevent  approach  to  an  enemy*s  coast. 
(Martens,  Pt^cis,  1858,  t.  ii.  p.  269.)  This  declaration  was  signed  by  the  pleno- 
potentiaries  of  the  seven  Powen  who  attended  the  Congress,  and  it  was  accepted 
by  nearly  all  the  states  of  the  world.  But  the  United  States  of  America,  Spcun, 
and  Mexico  refused  their  assent,  because  they  objected  to  the  abolition  of  priva-< 
teering  (Official  Report  to  the  French  Emperor,  in  Moniteury  July  1858).' — ^Pp, 
56-58. 
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We  have  left  little  space  for  a  detailed  criticism  of  the  main  part 
of  Lord  ^lackenzie's  work,  namely,  his  Exposition  of  the  Roman  Law. 
In  this  part,  the  author  follows,  as  a  general  rule,  the  order  of  the 
Institutes  of  Justinian,  though  with  slight  departures,  suggested  by 
the  object  of  presenting  that  law  as  a  practical  system,  illustrated  by 
comparisons,  introduced  into  each  chapter,  with  the  laws  of  France, 
England,  and  Scotland.  This  comparison  of  the  various  systems  of 
law  in  their  leading  features,  though  stated  in  the  preface  to  be 
only  a  secondary  object  of  the  woriic,  is  by  no  means  its  least  interest- 
ing, and  is  certainly  one  of  its  most  novel  features.  The  exposidon 
of  the  Soman  law  itself  is  well  compiled  and  clearly  written,  and 
will  generally  be  found  to  contain  the  views  of  some  of  the  best 
modem  writers  upon  most  points  applicable  to  existing  practice. 
Perhaps  the  happiest  efforts  of  the  author  have  been  expended  on 
the  5th  Fart,  which  treats  of  Boman  actions  and  procedure ;  in  ex- 
pounding which,  an  intimate  acquaintance  with  the  exigencies  of 
one  system  of  procedure  has  no  doubt  enabled  him  to  realize  the 
exact  bearing  of  the  several  steps,  and  to  express  himself  i?v'ith  a 
clearness  and  precision  which  is  not  in  the  power  of  writers  less 
familiar  with  actual  forms  of  process  in  daily  use.  Altogether,  we 
anticipate  that  the  book  will  be  found  one  of  great  usefulness.  As 
an  introduction  to  the  study  of  Roman  law,  it  will  be  an  excellent 
handbook  for  the  student ;  while  there  are  few  lawyers  who  may  not 
have  occasion  to  resort  to  it  to  refresh  the  memory,  or  to  recal  tlie 
clue  to  some  train  of  authorities.  Such  a  work,  though  but  the 
fruit  of  the  liorcs  aubsecivce  of  more  arduous  occupation,  is  as  credit- 
able to  the  literary  taste  and  culture  of  the  author,  as  we  feel 
assured  it  will  be  serviceable  to  the  profession  for  whose  use  it  was 
designed. 


Law  of  Highways  in  Scotland;  with  Statutesy  and  Digest  of  Decided 
Cases  in  England  and  Scotland.    By  HuaH  Barclay,  LL.D., 
Sheriff-substitute  of  Perthshire.    Fourth  Edition.    Edinburgh : 
T.  and  T.  Clark. 

Dr  Barclay's  reputation  as  an  accurate  and  sound  expositor  of 
practical  law  is  so  well  established,  that  a  new  edition  of  any  of  his 
numerous  contributions  to  legal  literature  is  certain  to  be  well  re* 
ceived  and  extensively  used»  The  present  work  belongs  to  a 
department  of  legal  research  which  has  been  more  extenstyely  and 
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Buccessildlj  worked  by  the  English  lawyers  than  amongst  ourselves ; 
we  mean  the  exposition  of  statutory  law.  Eveiy  year  adds  to  the 
number  of  practical  statutes,  which  may  be  considered  as  addressed 
more  especially  to  that  class  of  her  Majesty's  subjects  who  are 
entrusted  with  their  administration,  and  with  which  the  general 
practitioner  has  not  always  the  opportunity  of  becoming  experimen- 
tally acquainted.  He  may  combine  the  learning  of  a  professor  with 
the  sagacity  of  an  experienced  adriser,  and  yet  be  as  completely  at 
sea  in  the  construction  of  some  statutory  enactment  of  familiar 
application;  as  the  youngest  apprentice  in  his  o£Sce.  Moreover,  the 
reports  of  the  dedsions  of  our  Supreme  Courts  will  seldom  be  found 
to  afford  that  assistance  for  which  in  other  branches  of  law  they  are 
naturally  consulted.  Cases  on  the  construction  of  practical  statutes 
are  indeed  of  frequent  occurrence  in  the  Sheriff  Courts ;  but  the 
questions  raised  are  rarely  of  sufficient  interest  or  importance  to 
justify  the  expense  of  an  advocation,  and  the  case  law  therefore  re* 
mains  unpublished  until  it  is  collected  and  digested  by  a  commen- 
tator. 

But  for  the  publication  of  Dr  Barda/s  manual,  the  Law  of  High- 
ways must  have  remained  in  the  abnormal  position  which  we  have 
described.  Of  great  importance  to  those  concerned  in  its  admini« 
Etration,  on  account  of  the  large  amount  of  capital  embarked  in  the 
construction  of  roads  and  bridges,  it  is  scarcely  less  important  to 
members  of  the  public,  whose  safety  and  daily  convenience  give  them 
a  direct  interest  in  the  proper  management  of  the  ordinary  means  of 
transit.  We  can  therefore  well  believe  that,  to  the  general  practi- 
tioner, a  work  which  exhibits  clearly  and  succinctly  the  whole  of 
the  statutoiy  and  case  law,  both  in  relation  to  the  duties  of  road 
trustees  and  the  rights  of  the  public^  will  be  found  very  useful. 

Dr  Barclay  puts  the  statutory  law,  arranged  in  chronological  order, 
in  the  foreground  of  his  design.  The  notes  to  this  part  of  the  work 
consist  merely  of  cross-references  and  explanatory  remarks  on 
parallel  sections  in  the  English  statutes ;  the  case  law  being  made 
the  subject  of  separate  exposition,  so  as  not  to  interrupt  the  con- 
tinuity of  the  text  of  the  statutes. 

In  the  arrangement  of  the  decisions,  the  author  has  adhered  to 
the  original  plan  of  the  work,  viz.,  that  of  a  digest  of  cases  arranged 
under  a  few  leading  and  appropriate  headings.  The  mass  of  mar 
teiial  which  he  has  accumulated  might  have  justified  a  reduction 
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into  the  narrative  form ;  yet,  considering  that  a  considerable  propor- 
tion of  the  cases  cited  are  Sheriff  Court  decisions,  which  are  not 
accessible  to  the  pnbh'c  in  other  publications,  we  do  not  regret  that 
Dr  Barclay  has  thrown  this  portion  of  his  treatise  into  a  form  which 
admits  of  greater  fulness  and  circumstantiality  of  detail  than  would 
be  possible  in  a  continuous  exposition.  Where  the  subject  is  not 
too  large  to  be  dbposed  of  in  that  way,  a  well-arranged  digest  of 
cases,  with  suitable  extracts  from  the  opinions  of  the  judges,  is  per* 
haps  the  most  useful  mode  of  exhibiting  positive  law.  Where  the 
problems  to  be  discussed  are  such  as  receive  their  solution  from  con- 
siderations of  principle  and  not  from  enactment,  the  method  in 
question  is  neither  adequate  nor  appropriate ;  but  in  relation  to  such 
a  subject  as  the  Law  of  Soads,  it  answers  the  practical  requirements 
which  the  author  has  in  view.  We  are  glad  to  find  that  Dr  Barclay 
has  been  able  to  illustrate  his  subject  by  a  large  number  of  decisions 
of  the  Sheriff  Courts,  among  which  those  of  the  learned  author 
himself  are  not  the  least  instructive  and  interesting.  We  feel 
assured  that  the  confidence  which  is  generally  reposed  in  the  ad- 
ministration of  the  common  law  by  our  local  judges  will  be  extended 
to  their  decisions  on  a  class  of  questions  which  lies  peculiarly  within 
the  province  of  the  Sheriff  Courts. 

The  concluding  part  of  the  work  consists  of  a  brief  digest  of  the 
more  important  English  decisions  upon  questions  of  Road  Law,  in- 
cluding excerpts  from  the  statutes  giving  rise  to  those  questions. 
Upon  this  part  of  the  work  we  should  not  feel  qualified  to  pronounce 
an  opinion,  without  making  a  more  careful  examination  of  the  de- 
cisions than  we  are  able  at  ^present  to  undertake.  But  fix>m  our 
knowledge  of  the  author's  acquirements  and  habits  of  accurate  inves- 
tigation, we  feel  assured  that  in  this,  as  well  as  in  otlier  parts  of  the 
volume,  the  reader  will  have  no  reason  to  be  disappointed  with  the 
execution  of  his  design. 


THE  MONTH. 


A  NEW  legal  year  has  been  commenced,  dating  from  the  period  to 
which  legal  events  are  most  usually  referred — ^namely,  eidier  fitMn 
Martinmas  term,  or  from  the  commencement  of  the  Wint^  Seasioa 
of  the  Court  of  Session.    If  we  except  the  recent  changes  in  the 


THE  MONTH,  571 

higher  walks  of  the  proiession,  it  cannot  be  said  that  the  events  of 
the  hist  month  present  anyfeatoies  of  sufficient  interest  to  call  for 
more  than  a  passing  notice.  The  momentary  interest  attaching  to 
those  changes  is  already  past ;  while  their  operation  has  extended 
over  so  small  an  interval  of  time^  that  little  can  be  affirmed,  or  even 
predicated,  as  to  their  results.  Lord  Barcaple,  formerly  Solicitor- 
General  Maitland,  will,  we  doubt  not,  justify,  by  the  result  of  his 
judicial  determinations,  the  confidence  that  was  reposed  in  his 
opinions  as  a  consulting  advocate;  but  his  Lordship  has,  at  the 
time  we  write,  been  seated  on  the  Outer  House  Bench  just  two 
weeks ;  and,  with  the  exception  of  a  case  involving  the  question  of 
the  retrospective  operation  of  the  Trustee  Act,  which  he  has  reported 
to  the  First  Division,  has  not  yet  had  the  opportunity  of  issuing  any 
deliverance  likely  to  attract  the  notice  of  the  profession,  or  to  exhibit 
to  advantage  those  judicial  qualities,  and  that  extensive  and  accurate 
knowledge  of  our  municipal  law,  which  he  is  known  to  possess  in  an 
eminent  degree.  The  appointment  of  Mr  Young  to  the  office  of 
Solicitor-General  does  not  involve  any  change  iu  the  forensic 
arrangements  of  the  Court,  except  in  so  far  as  it  enables  that  gentle- 
man to  lead  one  or  two  practising  members  of  the  Bar  who  happen 
to  be  his  seniors  in  point  of  professional  stwding.  The  elevation  of 
Mr  Maitland,  however,  must  of  course  have  the  effect  of  dispersing 
a  large  and  lucrative  practice  among  other  gentlemen  aspiring  to 
the  position  of  seniors ;  for,  in  the  meantime,  it  would  rather  seem 
as  if  there  were  no  *  coming  man '  ready  to  slip  into  the  position 
vacated  by  the  late  Solicitor.  During  the  parliamentary  recess,  the 
liord  Advocate  will  doubtless  continue  to  occupy  a  leading  position 
as  senior  in  Liner  House  cases ;  but  past  experience  has  shown  that 
attention  to  parliamentary  duties  necessarily  interferes  to  a  large 
extent  with  Court  of  Session  practice ;  and  it  may  be  expected,  in 
the  natural  course  of  things,  that  the  gentlemen  whose  names  have 
hitherto  appeared  most  frequently  in  the  Reports  in  the  capacity  of 
juniors,  will  divide  amongst  them  a  considerable  portion  of  the  prac- 
tice which  formerly  belonged  to  the  late  Solicitor- General  as  a 
leading  counsel.  It  would  be  premature  to  speculate  upon  the 
results  of  such  a  change  as  regards  the  interests  of  clients.  Experi- 
ence alone  can  show  whether  the  rising  members  of  the  Bar  will  be 
able  to  maintain  the  high  reputation  which  the  profession,  in  its 
senior  branch,  has  hitherto  enjoyed.  But  we  are  only  giving  ex- 
pression to  the  general  sentiment  of  the  Parliament  House,  when 
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we  say  that  for  some  time  past  the  senior  ranks  of  practice  have  heen 
nndnty  narrowed.  The  middle  ranks  of  the  Bar  oompriae  a  consider- 
able number  of  pleaders  nearfy  equal  in.pcunt  of  ability,  attainments, 
and  professional  standing ;  and  without  pretending  to  any  ff!t  of 
diyination,  we  may  hazard  the  prediction  that  senior  practice  will,  for 
a  considerable  time  to  come,  be  divided  amongst  a  much  larger  num- 
ber of  well-qualified  aspirants  than  heretofore.  While  adverting  to 
the  changes,  present  and  prospective,  in  the  higher  walks  of  the  pro- 
fession, we  must  not  forget  to  chronicle  certain  minor  appointments, 
less  important  to  the  public  interests,  though  extremely  fortunate  &r 
the  gentlemen  whose  advancement  has  been  hastened  by  the  recent 
vacancies.  Mr  William  Irory,  who  reoeired  his  first  appointment 
under  the  Crown  just  before  the  retirement  of  his  party  firom  office 
in  the  winter  of  1857-^,  became  senior  Advocate-Depute  last  spring, 
and  has  now  been  appointed  SheriiF  of  Inremess-shire,  Mr  Claric 
having  succeeded  Mr  IToung  as  Sheriff  of  Haddington  and  Berwick* 
Mr  Shand,  who  was  appointed  Advocate-Depute  in  the  Sheriff 
Court  in  1859,  succeeds  the  Ute  Mr  Montgomerie  Bell  as  Sheriff 
of  Kincardineshire.  The  new  Advocates-Depute  are  Mr  G.  H. 
Thorns  and  Mr  J.  A-  Crichton.  Mr  Bum  Murdoch  succeeds  Mr 
Thoms  as  Advocate-Depute  in  the  Sheriff  Court.  It  would  be 
mere  affectation  to  ignore  the  &ci  that  the  administration  of  legal 
patronage  in  Scotland  under  the  present  government  has  given 
rise  to  great  dissatisfaction,  which  has  already  extended  beyond  the 
sphere  of  the  Parliament  House.  Not  wishing  that  our  remarks 
should  bear  a  too  personal  application,  we  refrain  from  further  com- 
ment at  present ;  but  will  take  an  early  opportunity  of  drawing  the 
attention  of  our  readers  to  the  subject. 

We  purpose  in  our  next  number  again  to  direct  the  attention  of 
our  readers  to  the  defects  in  the  present  system  of  procedure  in  the 
Court  of  Session,  and  to  point  out  the  particular  changes  which,  as 
we  venture  to  think,  experience  has  shown  to  be  requisite.  We  had 
intended  in  our  present  impression  to  hare  introduced  the  subject, 
by  exhibiting  somewhat  in  detail  the  growing  decrease  in  the  bosi* 
ness  of  the  Court  of  Session  as  compared  with  that  of  the  Sheriff 
Courts ;  and  with  that  view,  had  prepared  the  annexed  abstract  of  a 
return  obtained  by  Mr  Caird,  M.P.,  in  the  last  session  of  Pariia- 
ment,  by  which  the  decrease  in  the  practice  of  our  superior  oonrts 
is  rendered  very  apparent.    Unfortunately,  the  demands  upon  oar 
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space^  in  the  shape  of  arr^ara  of  Acts  of  Parliament^  and  the  neces- 
sary indices  of  the  volome  which  this  number  completes,  prednde  the 
possibility  of  entering  upon  this  important  subject  with  that  fulness 
which  its  important  bearings  demand.  The  table,  however,  speaks 
for  itself;  and  if  the  cogent  rhetoric  of  authentic  statistics  fails  to  con- 
vince our  readers  of  the  necessity  of  some  material  modification  in  our 
procedure,  adapted  to  meet  the  demand  for  speedy  justice  which  has 
been  already  too  long  neglected,  we  shall  despair  of  producing  the 
desired  impression  by  any  argument  or  illustration  at  our  command. 

Summary  of  ^  Return  of  Litigated  Oases  finally  decided  during 
the  year  1860  in  the  Court  of  Session ;  the  time  during  which 
each  cause  has  been  in  dependence,  and  the  expenses  awarded  in 
each  against  the  losing  party ;  and  where  the  conclusions  were 
pecimiary,  the  amount  of  the  principal  sums  decerned  for.' 

'  Lfike  Return  for  the  Sheriff  Courts  at  Glasgow,  Perth,  Ayr,  and 
Aberdeen,  including  Small  Debt  Causes.' 

^  Return  of  the  total  number  of  Small  Debt  Causes  (not  being  decrees 
in  absence)  decided  in  each  Sheriff  Court  in  Scotland  during  the 
same  period,  showing  the  number  thereof  decided  at  the  first 
sitting,  the  total  amount  of  expenses  awarded  against  the  losing 
parties,  and  also  the  average  amount  per  case  of  such  expenses.' 

The  order  on  Address  of  House  of  Commons  moved  by  Mr  Caird, 
29th  April  1S61. 

Return  ordered  to  be  printed  7th  February  1862. 

Firsty  Summary  of  Court  of  Session  Return. 

Number  of  cases  finally  decided  within  the  year  1860  (the  names 
are  given),  583. 

Length  of  defence  above  10  years,  18. — One  case,  31  years. 
One  do.  28  do.  One  do.  24  do.  One  do.  20  do.  One  do.  19  do» 
Five  do.  17  do.  One  do.  16  do.  Three  do.  13  do.  One  do.  12  do. 
Two  do.  11  do. 

•  Brought  and  decided  within  the  year,  261.  The  shortest  period, 
seven  days. 

Id  the  583  cases  there  was  decreed  sums  above  L.IOOO  in  57 
cases.    The  highest  sum  of  principal  decerned  for  was  L.35,000. 

In  the  583  cases  there  was  decreed  sums  at  and  below  L<25  in 
22  cases.  The  lowest  sum  decerned  for  was  Is. ;  the  next  higher, 
58.  'y  and  two  of  9s.  eaich. 
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In  the  583  cases  expenses  were  decerned  for  at  and  above  L.lOO 
in  286  cases.     The  highest  amount  was  L.1012 ;  the  lowest,  L.2|  28. 
In  50  cases  the  expenses  awarded  were  at  and  under  L.25. 

Secondj  Summary  of  the  Sheriff  Court  Returns  of  the  Four  Courts* 
(Why  was  Edinburgh,  with  Three  Substitutes,  excluded  ?) 

1.  SJteriff  Courtf  Glasgow.    {Four  Sheriff^Suhsiitutes.) 

Litigated  cases  finally  decided  within  the  year  1860,  giving  the 
names,  390. — In  dependence  upwards  of  one  year,  28 ;  one,  five 
years  and  upwards;  one,  foiur  years;  one,  three  years;  seven, 
two  years ;  eighteen,  upwards  of  one  year. 

Decided  within  one  month,  24.  The  shortest,  eight  days.  The 
highest  sum  of  principal  decerned  for,  L.568. 

Decrees  for  principal  sums  above  L.25  were  given  in  80  cases. 
The  lowest  principal  sum  decerned  for  was  30s. 

Decrees  for  expenses  were  given  for  sums  above  L.10  in  78  cases. 
The  highest  award  of  costs  was  L.52.  (The  case  was  in  dependence 
two  years  and  fifly-four  days.)  The  lowest  award  of  costs  was  6s.  Id. 
(The  case  had  been  in  dependence  two  years,  and  the  defender  was 
ultimately  assoilzied.) 

2.  Sheriff  Court^  Perth.     {One  Sheriff-Substitute.) 

Litigated  cases  finally  decided  within  the  year  1860,  100. — ^In 
dependence  upwards  of  one  year,  84 ;  two,  for  four  years ;  two, 
for  three  years ;  nine,  for  two  years ;  twenty-one,  for  upwards  of  one 
year. 

Decided  within  one  month^  seven.  The  shortest,  seven  days. 
The  highest  sum  of  principal  decerned  for,  L.442. 

Decrees  for  principal  sums  above  L.25  were  given  in  eleven  cases. 

Decrees  for  expenses  were  given  for  sums  above  L.IO  in  38  cases. 
The  highest  award  of  costs  was  L.55.  (The  case  had  been  in  de- 
pendence for  3  years  104  days.)    The  lowest  award  of  costs  was  25s. 

3.  Slieriff  Courtj  Ayr.     {One  Sheriff-Substitute.) 

Litigated  cases  finally  decided  within  the  year  1860,  67. — ^In  de» 
pendence  upwards  of  one  year,  30;  one  for  three  years;  ten  for 
two  years;  nineteen  for  upwards  of  one  year.  Decided  within 
one  month,  10.  The  highest  sum  of  principal  decerned  for  was 
L.500.  Decrees  for  principal  sums  above  L.25  were  given  in  fifteen 
cases.  Decrees  for  expenses  above  L.10  were  given  in  nineteen 
cases.    The  highest  award  of  costs  was  L.39 ;  the  lowest  awaxd^  30iL 
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4.  Sheriff  Courtj  Aberdeen.     {One  Sheriff- Suhatitute,) 
Litigated  cases  finally  decided  within  the  year  1860,  128. — ^In 
dependence  upwai*ds  of  one  year,  47;   one  for  three  years;  one 
for  six  years ;  six  for  two  years ;  39  for  upwards  of  one  year.    De* 
cided  within  one  month,  12. 

The  highest  sum  of  principal  decerned  for  was  L.550.  Decrees 
for  principal  sums  above  L.25  were  given  in  39  cases.  Decrees 
for  expenses  above  L.IO  were  given  in  35  cases.  The  highest 
award  of  costs  was  L.52.  (The  case  had  been  in  dependence  for 
two  years  and  180  days.) 

SMALL  DEBT  OOUETS. 


Decrees 

Decided 

Total  Amount 

Average  Amount 

of  Expenses 

per  Case. 

COUNTT. 

not  in 

atFurst 

of  Expenses 

absence. 

Sitting. 

awarded. 

1.  Lanarkshire,  . 

8867 

6034 

Not  stated. 

L.0    4    7 

2.  Edinburgh,     . 

1003 

687 

L.235  19    1 

0    6    2 

3.  Renfrew,    .    . 

676 

508 

84  12    1 

0    5  10 

4.  Forfar, .    .    . 

655 

432 

112  10    0 

0    3    6 

5.  Aberdeen,  •    • 

650 

458 

Not  stated. 

0    5    3 

6.  Ayr,      .    .    . 

618 

467 

137    2    5 

0    4    5 

7.  Perth,  .    .    . 

588 

345 

122    7    6 

0    4    7 

8.  Dumbarton,    . 

447 

357 

136  12    4 

0    6    1 

9.  Fife,     .    .    . 

427 

348 

93  13  11 

0    4    7 

10.  Stirling,     .     . 

439 

322 

107    9    0 

0    4  11 

11.  InvemesB,  .    . 

339 

230 

135  19    6 

0    8    4 

12.  BanfF,   •    .    . 

344 

194 

76    1    0 

0    4    5 

18.  Elgin,  .    .    . 

307 

241 

67  11    0 

0    4    5 

14.  A^le,      .    . 

316 

259 

66    8    8 

0    4    2 

15.  Dumfries,  .    . 

247 

209 

68  17    8 

0    7  11 

16.  CaithnesB,  .    • 

242 

181 

65    6    6 

0    5    4 

17.  Robs,     .    .    . 

251 

196 

79  19  11 

0    5    3 

18.  Wigtown,  .    . 

148 

185 

49  16    0 

0    6    8 

19.  Linlithgow,    . 

148 

83 

16  15  11 

0    2    6 

20.  Peterhead,      . 

139 

70 

Not  stated. 

0    5    3 

21.  Kirkcudbright, 

134 

77 

20    0    8 

0    2  11 

22.  Orkney,     .    . 

99 

89 

20    6    7 

0    4    1 

23.  Kincardine,    . 

96 

64 

48  18    4 

0  10    4 

24.  Haddington,  . 

92 

84 

8    3    6 

0    5    1 

25.  Roxburgh,      . 

82 

24 

19  13  11 

0    3    8 

2e.  Bute,    .    .    . 

68 

46 

16  15    7 

0    4  11 

27.  Sutherland,    . 

58 

50 

15  12    2 

0    5    4 

28.  Nairn,  •    •    . 

50 

40 

10    8    8 

0    4    2 

29.  Berwick,    .    . 

40 

26 

12  18    9 

0    6    8 

30.  Cromarty,.    . 

37 

29 

7    5    0 

0    4    0 

31.  Peebles,     .    • 

29 

23 

9  11    6 

0    6    7 

32.  Shetland,  .    . 

27 

20 

7    2    7 

0    5    3 

33.  Kinross,     .    . 

26 

20 

8    2    7 

0    4    5 

34.  Selkirk,     .    . 

15 

15 

8    9    4 

0    4    7 
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The  following  gentlemen  were,  on  the  13th  November  1862, 
admitted  members  of  the  Society  of  Writers  to  the  Signet,  viz, : — 
Mr  John  Hendry,  Mr  John  Forman,  and  Mr  C.  Y.  B.  Bell. 


f  igt0t  nf  f  ttisiflttH. 


COURT  OF  SESSION. 


FIRST  DIVISION. 

'  Pot^BLL  Am>  Co.  AND  MANDATORY  t?.  GaLLACHBE, — NoV^  13. 

Seduction — Title  to  Exclude. 

Powell  and  Co.,  corn  merchants,  Liverpool,  the  parsners  in  this  action, 
averred  that  la  Febraarj  1862  thej  had  made  advances  to  the  defender 
Crean,  on  the  faith  of  certain  shipments  of  oats^  bat  that,  instead  of  being 
delivered  to  them,  the  oats  had  been  sent  to  certain  merchants  in  Glas- 
gow. The  pnrsaers  applied  to  the  Sherifif  of  Lanarkshire  for  an  interdict 
against  these  merchants  delivering  said  oats  to  any  one  except  the  peti- 
tioners, and  from  making  advances  to  the  defenders  in.  respect  thereof. 
The  defender  Gallacher,  a  pawnbroker  in  Ireland,  appeared  and  opposed 
the  interdict,  on  the  ground  that  the  oats  belonged  to  him,  and  not  to 
Chrean ;  and  produced  a  letter  bearing  to  be  from  Orean,  of  date  24th 
February  1862,  offering  the  oats  for  sale,  and  a  bill  bearing  to  have  been 
granted  by  Oallacher  to  Crean  for  L.1000,  in  proof  of  the  sale.  The  pre- 
sent action  was  raised  for  reduction  of  these  two  documents,  and  for  pay- 
ment of  L.907,  as  the  balance  of  the  account  due  by  Crean,  the  pnrsaers 
alleging  that  the  sale  from  Cfeau  to  Oallacher  wa»  simulate  and  fhuida- 
lent.  Gallacher  stated  a  preliminary  plea  in  defence,- that  he  should  not 
be  required  to  satisfy  production,  on  the  ground  that  the  pnrsaers  had  no 
title  or  interest  to  pursue  the  reduction.  In  the  process  of  interdict  which 
was  brought  np  by  advocation  ob  contingentuxm^  Gallacher  pleaded  that  he 
was  not  subject  to  the  jurisdiction  of  the  Scotch  Courts.  The  Lord 
Ordiuary  (Ardmillau)  held,  that  as  Gallacher  had  founded  on  the  docu- 
ments and  the  alleged  sale  in  the  Sheriff  Court  process,  he  eonld  not  pre- 
vent the  party  against  whom  they  were  pleading  from  having  them  looked 
into  in  a  redaction ;  and  that  Gallacher  having  appeared  and  pleaded  in 
the  Sheriff  Conrt,  he  conld  not  now  plead  want  of  jurisdiction.  After  the 
Lord  Probc^tioner  had  expressed  his  opinion  on  the  case,  the  Coart  ad- 
hered. 

Lindsay  (Tsustce  to%  ihb  Easi  or  S¥Rathmoiub  ANt>  Sjnghobk)  «i 

Bkll« — Nov.  15. 

SvJbvmmn — Landlord  and  Tenant, 

This  was  an  application  by  Lindsay  for  interdict  agadnst  a  wi^goii^ 
tenant,  to  prevent  him  selling  com,  fodder,  etc.,  of  the  la^t  jear^e  crop. 
The  tenant  expressed  his  willingness  to  make  over  the  same  at  a  valoe  to 
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be  ascertained  by  arbiters,  to  be  matnallj  chosen,  in  terms  of  the  lease. 
The  complainer  insisted  that  he  was  not  bound  to  enter  into  the  submis- 
sion, unless  a  clause  was  inserted  to  the  eflfect  that  the  subjects  were  to 
be  yalued  at  their  value  for  consumption  on  the  farm.  The  tenant  main- 
tained that  the  market  price  was  the  proper  value,  and  that  he  was  not 
bound  to  agree  to  any  such  stipulation  in  the  submission,  on  the  ground 
that  the  lease  contained  no  such  condition.  The  Lord  Ordinary  (Mac- 
kenzie) held  that  the  submission  should  be  framed  in  conformity  with  the 
terms  of  the  lease,  as  proposed  by  the  respondent ;  and  that  to  insert  the 
stipulation  for  which  the  complainer  insisted,  would  be  making  a  contract 
for  the  parties  which  they  had  not  made  for  themselves  in  the  lease ;  and 
refused  the  interdict.  The  complainer  reclaimed.  The  Court  unani- 
mously adhered,  holding  that  the  Court  could  not  fix  beforehand  the  prin- 
ciple of  valuation,  and  that  this  was  a  matter  for  the  discretion  of  the 
arbiters.    The  interdict  was  accordingly  refused. 

Andebsok  v.  Dbysdale  and  Others. — Nov.  22. 

Process — Interdict — Intimation, 

This  is  a  note  of  suspension  and  interdict  at  the  instance  of  John 
Anderson,  fishmonger,  Edinburgh,  against  James  Drysdale,  auctioneer, 
Stirling,  and  others.  The  complainer  prays  for  interdict  against  the 
respondents  from  fishing  for  salmon  ex  adverao  of  certain  lands  on  the 
western  bank  of  the  river  Forth,  in  the  county  of  Clackmannan — of  the 
fishings  of  which  lands  the  complainer  is  tenant.  On  the  17th  July  last, 
the  Lord  Ordinary  on  the  Bills  pronounced  the  following  interlocutor : — 
*  To  see  and  answer  within  six  days  after  intimation ;  reserving  as  to 
caution,  and  also  reserving  consideration  of  the  question  of  the  interdict 
till  the  CBse  comes  to  be  advised,  with  or  without  answers.'  On  the  18th 
July,  a  copy  of  the  note  of  suspension  and  interdict,  but  not  of  the  fore- 
going interlocutor,  was  served  by  a  messenger-at-arms  upon  the  re- 
spondents. The  execution  of  service,  mter  aUoy  bore — '  In  her  Majesty's 
name,  and  in  name  and  authority  of  the  said  Lord  Ordinary,  lawfully 
intimate  the  said  note  of  suspension  and  interdict  to  you  the  said  James 
Drysdale,  respondent,  by  serving  you  with  the  foresaid  copy,  that  you 
may  not  pretend  ignorance  of  the  premises,  and  cite  you  to  lodge  answers 
thereto,  if  so  advised,  within  six  days  next  after  the  date  of  this  my  inti- 
mation given  yoUf  with  certification  as  effeirs.'  Copies  in  similar  terms 
were  served  on  the  other  respondents.  Answers  were  lodged,  in  which 
the  respondents  pleaded  that,  there  having  been  no  competent  service 
upon  them,  in  respect  no  copy  of  the  interlocutor  ordering  service  and 
answers  was  served,  the  note  should  be  refused.  Therei^er,  on  25th 
July,  a  copy  of  the  note  was  served  anew  on  the  respondents,  along  with 
a  copy  of  the  interlocutor  ordering  service  and  answers,  and  the  previous 
service  of  the  note  was  withdrawn.  But  on  the  day  preceding,  viz.,  the 
24th  July,  the  Lord  Ordinary  on  the  Bills  pronounced  an  interlocutor 
passing  the  note  on  caution,  and  granting  interdict  as  craved.  It  was 
contended  for  the  reclaimers,  that  under  the  statute  of  1  &  2  Yict.,  cap. 
86,  service  in  common  form,  both  of  the  note  of  suspension  and  of  the 
interlocutor  ordering  service  and  answers,  is  required,  and  that  the  com- 
mon form  of  service  is  by  a  copy  of  the  writ  served.    The  complainer 
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contended  that  the  requirement  of  the  statute  was  sufficiently  complied 
with  bj  the  reference  in  the  messenger's  execution  to  the  terms  of  the  in- 
terlocutor. 

Tlie  Court  held  that  the  direction  in  the  statute  had  not  been  com- 
plied with,  and  therefore  recalled  the  interlocutor  reclaimed  against,  and 
remitted  to  the  Lord  Ordinary  on  the  Bills  to  advise  the  case  with  the 
answers  giren  in. 


SECO>T)  DIVISION. 

Saqf^  Campbell  v,  Blackwood. — Nov,  7. 

Process — Sheriff  (JourU 

Campbell,  the  suspender,  some  time  ago  raised  an  action  in  the  Sheriff 
Court  of  Peebles,  against  a  person  of  the  name  of  Lindsay,  in  which  he 
was  unsuccessful ;  and  the  Sheriff,  adhering  to  the  interlocutor  of  the 
Sheriff-substitute,  assoilzied  Lindsay,  dismissed  the  action,  and  found  the 
defender  entitled  to  expenses.  This  judgment,  dated  5th  July  1859,  dis- 
posed of  the  merits  of  the  cause.  The  decree  was  not  extracted ;  but 
no  adTocation  was  presented.  After  the  judgment  was  pronounced,  the 
suspender  (who  was  the  unsuccessfal  pursuer  of  the  action)  borrowed  the 
process,  and,  though  repeatedly  applied  to,  he  failed  to  return  it  till 
November  1859,  being  more  than  three  months  from  the  date  of  the 
judgment.  Bv  the  Sheriff  Court  Act,  16  &  17  Vict.,  c.  80,  sec  15,  it 
is  provided  that  any  action  in  which  neither  party  moves  for  three 
months  shall  eo  ipso  stand  dismissed,  but  with  power  to  the  Sheriff  to 
revive  it  within  the  next  three  months,  on  a  motion  made  to  that  effect. 
In  the  present  case  no  steps  were  taken  to  revive  the  action  within  the 
statutory  period ;  but  the  defender's  account  of  expenses  was  given  in, 
and  taxed  in  presence  of  both  agents.  The  Sheriff-substitute  decerned 
for  the  taxed  amount  in  name  of  Blackwood,  the  defender's  agent,  who 
had  disbursed  the  expenses.  The  present  suspension  has  been  brought 
to  meet  a  charge  on  the  extracted  degree  for  the  expenses,  the  suspender 
maintaining  that,  at  the  date  of  taxation  and  decemiture  by  the  Sheriff- 
substitute,  the  cause  was  at  an  end,  the  same  standing  dismissed,  in  terms 
of  the  15th  section  of  the  statute.  The  Lord  Ordinary  (Ardmillan)  re- 
pelled the  suspender's  pleas,  and  refused  the  suspension.  The  Court  re- 
called the  Lord  Ordinary's  interlocutor,  and  suspended  the  charge  for 
the  expenses. 

M.P,j  Ibtins's  Executors  v.  Obmiston  and  Othebs.— *2\roi7. 11. 

Intestate  Succession  Act, 

This  is  a  competition  for  the  moveable  estate  of  an  intestate  between 
her  cousins-german  and  the  descendants  of  her  cousins-german,  and  in- 
volves the  construction  to  be  put  on  the  clause  in  the  Intestate  Succession 
Act  (18  Yict.,  cap.  28),  which  provides,  ^  that  no  representation  shall  be 
admitted  among  collaterals,  after  brothers'  and  sisters'  descendants.' 
The  Lord  Ordinary  (Neaves)  pronounced  the  following  interlocutor: — 
*  Edinburgh^  \^th  January  1862. — ^The  Lord  Ordinary  having  heard 
parties'  procurators,  and  considered  the  closed  record  and  whole  pfocess, 
ranks  and  prefers  the  six  claimants,  Michael  Broad,  etc.,  to  the  whole  of 
the  fund  m  mec^,  in  terms  of  their  claim,  No  11  of  process;  repeta  the 
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claims  of  the  whole  other  claimants,  and  decerns;  finds  the  said  six 
claimants  before-named  entitled  to  expenses ;  allows  an  account  thereof 
to  be  giyen  in,  and  remits  the  same,  when  lodged,  to  the  auditor  to  tax 
and  to  report.  (Signed)        '  Charles  Neaves.* 

The  Court  now  nnanimouslj  adhered,  on  the  grounds  stated  in  his 
Lordship's  note,  as  has  ahreadj  been  reported  in  this  Journal  (Feb.  1862). 

Morrison  v.  McLean's  Trustees. — Nov.  20. 

Process — New  Tried — Extended  Sittings^ 

This  case  was  tried  during  the  summer  sittings,  when  the  jury  returned 
a  yerdict  for  the  defenders.  The  pursuer  now  moved  to  have  the  Judge's 
notes  printed,  with  the  view  to  a  motion  for  a  new  trial.  The  defenders 
objected  to  the  motion,  on  the  ground  that  notice  of  it  had  not  been  given 
within  six  days  of  the  commencement  of  the  extended  sittings  of  the  pre- 
sent session.  Bj  the  statute  it  is  provided  that  notice  of  such  a  motion 
must  be  given  within  six  days  of  the  ensuing  Bession.  The  Court,  how- 
ever, held  that  as  the  sole  purpose  of  the  extended  sittings,  as  defined  by 
the  Act  of  Sederunt,  was  the  hearing  of  cases  in  the  Long  B9II  of  the  two 
Divisions,  and  as  the  extension  had  no  effect  on  the  general  business  of  tha 
Ck>art,  it  was  sufficient  that  notice  had  been  given  within  six  days  of  the 
ordinary  meeting.  Their  Lordships,  therefore,  disallowed  the  defenders' 
objection,  and  ordered  the  judge's  notes  to  be  printed. 

Pe^,  jyvrF.—Nov.  22. 
Entail — Consigned  Monet/. 

The  late  Mr  Duff,  of  Fetteresso,  having  L.7343,  10s.  4d.  of  consi^ed 
railway  compensation  money  to  invest  in  the  purchase  of  land,  acquired 
the  lands  of  Nether  Earkland  and  others,  for  which  he  paid  L.7723,  5s^ 
In  the  conveyance  of  these  lands  to  the  heirs  of  entail,  he  inserted  a  reser- 
vation of  right  to  claim  the  L.d79,  14s.  8d.,  being  the  difference  between 
the  consigned  sum  and  the  price  of  the  lands,  out  of  any  further  sum  to 
be  paid  by  the  railway  company  for  any  further  land  that  might  be  taken 
from  the  entailed  estate.  The  railway  company  did  acquire  more  land, 
the  price  of  which,  L.307,  lOs.,  is  at  present  consigned  in  bank.  The  late 
Mr  Duff,  in  June  1861,  presented  a  petition  for  authority  to  uplift  and 
apply  the  consigned  sum  in  repayment, />ro  tanto,  of  the  said  sum  of  L.879s 
14s.  8d.  In  December  1861*,  the  petitioner  died,  and  was  succeeded  in 
his  entailed  estates  by  his  nephew,  the  present  Mr  B.  W.  Duff,  M.P.,  who 
applied  to  be  sisted  in  the  petition.  The  junior  Lord  Ordinary  refused  to 
sist  him ;  but,  on  a  reclaiming  note,  the  Court  recalled  the  interlocutor, 
and  sisted  Mr  R.  W.  Duff  in  room  of  his  uncle. 

The  Lord  Justice-Clerk  observed  that  the  person  who  was  entitled 
to  present  a  petition  for  application  of  consigned  money  was  the  heir  of 
entail  in  possession  of  the  estate  from  which  the  land  had  been  sold  to  the 
railway  company.  The  late  Mr  Duff  held  that  character,  and  so  was  en- 
titled to  present  the  petition ;  and  his  nephew,  the  present  Mr  Duff,  suc- 
ceeded him  in  that  character,  and  so  was  entitled  to  be  sisted  in  the 
petition  for  the  purpose  of  carrying  it  to  a  termination.  He  would  give 
no  opinion  as  to  the  merits  of  the  petition,  whether  or  not  the  application 
of  consigning  money  sought  to  be  made  would  be  sanctioned  by  the  Court. 

Lords  Cowan,  Benholme,  and  Neaves  concurred. 
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pEBTS. — ^A  bequest  of  peraonalty,  '  subject  to  the  payment  thereout  of  all  the 
testator's  just  debts,'  is  a  sufficient  indication  of  inteation  to  make  the  personal 
estate  the  primaryfund  for  the  payment  of  mortgage  debts,  under  the  17  & 
18  Vict.,  c.  113.  Wood,  Y.  C. :  It  is  impossible  to  suppose  that  Uie  testator  did 
not  mean  to  include  debts  due  on  mortgage ;  and  I  hare  no  doubt,  if  the  testator 
had  been  adced  what  his  intention  was,  he  would  hare  said  he  intended  the  real 
estate  to  be  free  from  the  mortgage.  Unless  the  oonyenie  of  the  old  rule  is  to 
be  imported  in  all  its  strictness  into  the  construction  of  the  Act  of  Pariiament, 
as  suggested  by  Lord  Campbell,  which  I  think  it  ought  not  to  be,  the  testator 
has  quite  sufficiently  expressed  a  contrary  intention  to  satisfy  the  woids  of  the 
Act.— (AfctfwA  V.  ValUns,  31  L.  J.,  Ch.  692.) 

Gabrieb. — ^FlaintifF,  after  trayelling  by  the  line  of  a  railway  company,  depo- 
sited her  bag,  containing  wearing  ap|)arel  and  jewellery  of  tne  yalne  of  L.20, 
at  the  cloak-room  of  the  railway  station.  On  so  depositing  the  bag,  plaintiif 
paid  the  charge  of  2d.,  and  receiyed  a  ticket,  on  the  back  of  which  was  printed 
— *  The  company  will  not  be  responsible  for  articles  left  by  passengers  at  the 
station  unless  the  same  be  duly  registered,  for  which  a  charge  of  2d.  per  article 
will  be  made,  and  a  ticket  giyen  in  exchange ;  and  no  artide  will  be  giyen  up 
without  the  production  of  the  ticket,  or  satisfactory  eyidenoe  of  the  ownership 
being  adduced.  A  charge  of  Id.  per  diem,  in  aodition,  will  be  made  on  aU 
artides  left  in  the  cloak-room  for  a  longer  period  than  twenty-four  hours.  The 
company  will  not  be  responsible  for  auy  package  exceeding  the  yalue  of  L.10.' 
It  did  not  appear  whether  plaintiff  read  this  notice  on  the  ticket,  but  she 
brought  the  ticket  to  the  cloak-room  when  she  returned  there  for  the  bag.  In 
an  action  against  the  company  for  not  safely  keeping  the  bag,  it  was  hm^  the 
Railway  Traffic  Act  (17  &  18  Vict.,  c.  31,  sec.  7)  did  not  apply,  as  the  com- 
pany did  not  receiye  the  bag  in  the  capacity  of  carriers.  Also,  that  the  infer- 
ence from  the  aboye  facts  was  that  plaintiff  assented  to  the  terms  of  the  notice 
on  the  ticket,  aud  that,  therefore,  as  the  yalue  of  the  articles  exceeded  L.10,  the 
company  were  not  liable  for  their  loss,  although  occasioned  by  the  ccnnpany^ 
negl^ce.— (Fan  ToU  y.  The  South-Eastem  RaU.  Co.,  31  L.  J.,  C.  P.  241.) 

Cabbies. — ^Where  the  sender  of  a  parcel  by  a  carrier  declares  the  nature  and 
yalue  of  the  articles  in  it  at  the  time  of  its  deliyery  to  the  carrier,  if  the  earner 
do  not  demand  any  increased  rate  for  carriage  to  which  he  may  be  entitled  under 
the  Carriers'  Act,  and  only  the  ordinary  charge  for  carriage  be  paid,  the  carrier 
is  not  protected  by  the  statute  from  his  common  law  liability  in  case  of  an  injury 
happening  to  the  parcel  during  its  journey.  £x.-Ch.,  affinning  the  judgment 
betow.— (BeArew  y.  The  Great  Northern  Rail.  Co.,  81  L.  J.,  Ex.  299.) 

CoMTBACT. — FhuntiffB-— who  had  contracted  with  the  East  India  Company  to 
carry  out  some  troops  for  them  in  their  ship  to  Bombay,  and  to  supply  the  troops 
with  proyisioDs  and  stores  to  be  used  and  consumed  during  the  yoyage — entered 
into  a  contract  with  defendant,  a  proyision  dealer,  by  which  defendimt  engaged 
to  su^mly  plaintiff's  ship  with  troop  stores  ^  guaranteed  to  pass  survey  of  the  &st 
India  Company's  officers.'  Held  hj  the  Ex.  Ch.,  that  this  express  guarantee  did 
not  exclude  the  guarantee  which,  m  the  absence  of  an  express  stipuJation,  would 
haye  been  implied  by  law  on  a  contract  to  supply,  that  the  stores  should  be 
reasonably  fit  for  the  purpose  of  being  used  and  consumed  by  the  troops  during 
the  yoyage— reversing  the  judgment  below.— (BM«^e  y.  Parkwem^  31  L.  J., 
Ex.  301.) 
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TICTOBI^  BEGINJ). 

Cap.  X. 

An  Act  /or  continmng  for  a  further  Hnaied  TUne,  and  for 
extending  the  Operation  of  Orders  made  under,  '  ITte 
Industrial  Sehoola  Act,  1861,'  and  *  The  Indwtrial  Schools 
(Scotland)  Act,  1861.'— [H^'*  April  1862.] 

'  Wheeeas  by  *'  The  Industrial  Schools  Act,  1861,"  and  st «  2S 
"  The  iDdaatrial  Schools  (Scotland)  Act,  1861,"  Powera  ^MtW 
are  given  to  Justices  in  England  and  to  Magistrates  m 
Seothnd  to  send  destitute  and  refractory  Chilian  to  In- 
dastrial  Schoob  for  such  Periods  as  they  may  think  neces- 
saiy,  for  their  Education  and  Training;  but  Doubts  are 
entertained  how  iiir  such  Acts  can  be  carried  into  opera- 
tion^  by  reason  of  their  Duration  being  limited :  And 
whereas  it  is  expedient  that  the  Duration  of  the  said  Acta 
uhoald  be  extended,  and  Effect  should  be  ^ven  to  Orders 
made  for  sending  Children  to  School  during  the  Snb- 
sistence  of  the  Powers  for  that  Purpose  given  by  the  said 
Acts  :'  Be  it  enacted  by  the  Queen's  most  Escellent  Mai 
jesty,  by  and  with  the  Advice  and  Consent  of  the  Lorda 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 

I.  'The  Industrial  Schools  Act,  1861,'  and  'The  In-  Coutiiui. 
dustrial  Schools  (Scotland)  Act,  1861,'  shall  respectively  JJ^^' 
continue  in  force  until  the  First  Day  of  Januan^  One  AotauidDf 
thousand  eight  hundred  and  sixty-seven,  and  no  longer ;  ^J^^^j— 
Provided  that  all  Orders  made  or  to  be  made  under  either  iim  luua. 
of  the   said  Acts  before  the  First  Day  of  January  One 
thousand  eight  hundred  and  sixty-seven,  and  all  the  Pro- 
visions of  the  said  Acts,  so  far  as  is  necessary  for  giving 
complete  Effect  to  such  Orders,  shall  continue  m  ibrce  after 
the  First  Dayof  ^anuor^  One  thousand  eight  hundred  and 
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sixty-seven,  in  the  same  Manner  in  all  respects  as  if  the 
Duration  of  the  said  Acts  were  not  limited  to  the  First 
Day  of  January  One  thousand  eight  hundred  and  sixty- 
seven. 


Cap.  Xn. 

An  Act  for  the  Protection  of  Inventiofis  and  Designs  tx- 
hibited  at  the  International  Exhibition  of  Industry  and 
Art  far  the  Year  One  thousand  eight  hundred  and  sixti/' 
two.— [29th  April  1862,] 

^  Whebeas  it  is  expedient  that  such  Protection  as  is  herein- 
after mentioned  should  be  afforded  to  Persons  desirous  of 
exhibiting  new  Inventions  or  new  Designs  at  the  Inter- 
national Exhibition  of  Industry  and  Art  to  be  held  in  the 
J>resent  Year,  under  the  Direction  of  "  The  Commissioners 
or  the  Exhibition  of  1862  :"'  Be  it  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  Advice  and  Con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  Authority 
of  the  same,  as  follows : 

I.  This  Act  may  be  cited  for  all  Purposes  as  'The  Pro- 
tection of  Inventions  and  Designs  Amendment  Act,  1862/ 

Protection  of  new  Inventions* 

of^Mw  In-  ^^'  '^^^  Exhibition  of  any  new  Invention  at  the  said 
venUons  International  Exhibition  shsJl  not,  nor  shall  the  Publica- 
f.fiw^'*'  tion,  during  the  Period  of  the  holding  of  such  Exhibition, 
of  any  Description  of  such  Invention,  nor  shall  the  User 
of  such  Invention,  under  the  Direction  of  the  said  Com- 
missioners, prejudice  the  right  of  any  Person  to  register 
provisionally  such  Invention,  or  invalidate  any  Lettezs 
Patent  that  may  be  granted  for  such  Invention. 


Short 
Title. 
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Patent 

Bights. 


Exhibition 
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not  to  pre- 


Protection  of  Designs^ 

m.  The  Exhibition  at  the  International  Exhibition  of 

not  to  pre-    any  new  Desi^  capable  of  being  registered  provisionally 

J^c^jJ^o-  under  the  Designs  Act,  1850,  or  of  any  Article  to  whi<a 

Septra-  /    8uch  Design  is  applied,  shall  not,  nor  shall  the  Publication, 

tion.  during  the  Period  of  the  holding  of  such  Exhibition,  of  any 

Description  of  such  Design,  prejudice  the  Bight  of  any 

Person  to  register  provisionally  or  otherwise  such  Design, 

or  invalidate  any  Provisional  or  other  Begistratioa  taat 

may  be  granted  for  such  Design. 


WHIPPING.      PIEK,  ETC.,  ACT  AMENDMENT.  3' 

Cap.  XVm. 

An  Act  to  amend  the  Law  as  to  the  whipping  of  Juvenile 
and  otiier  Offenders.— [16th  May  1862.] 

'  Whereas  it  is  expedient  to  amend  the  Law  relating  to 
the  whipping  of  Offenders :'  Be  it  therefore  enacted  by  the 
Queen^s  most  Excellent  Majesty^  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  Authority  of  the  same,  as  follows  : 

L  Where  the  Punishment  of  Whipping  is  awarded  for  ^^^^*^^* 
any  Offence  by  Order  of  One  or  more  Justice  pr  Justices  whipping 
made  in  exercise  of  his  or  their  Power  of  summary  Con-  q/"I®^^* 
viction,  or  in  Scotland  by  the  Court  of  Justiciary,  or  by 
any  Sheriff  or  Magistrate,  the  Order,  Sentence,  or  Convic- 
tion awarding  such  Punishment  shall  specify  the  Number 
cf  Strokes  to  be  inflicted  and  the  Instrument  to  be  used  in 
the  Infliction  of  them,  and  in  the  Case  of  an  Offender 
whose  Age  does  not  exceed  Fourteen  Years,  the  Number 
of  Strokes  inflicted  shall  not  exceed  Twelve,  and  the  In- 
strument used  shall  be  a  Birch  Rod. 

IL  No  Offender  shall  be  whipped  more  than  once  for  Bestnction 
the  same  Offence,  and  in  Scotland  no  Offender  above  Six-  JJ^^JiJ*^ 
teen  Years  of  Age  shall  be  whipped  for  Thefi,  or  for  Crime  ScotUnd, 
committed  against  Person  or  Irxjperty,  ***'• 


Cap.  XIX. 

An  Act  to  amend  The   General  Pier  and  Barhour  Ac^ 

1861.— [16<A  May  1862.] 

'Whereas  it  is  expedient  to  amend  The  General  Pier  atid 
Harbour  Act,  1861,  hereinafter  called  the  Principal  Act  :^ 
Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the 
liords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  aathority  of  the 
same,  as  follows : 

Preliminarifk 

I.  This  Act  shall  be  read  (as  far  as  may  be)  together  Consinie'- 
with  the  Principal  Act  as  One  Act,  and  may  be  cited  as  ^'^^^'-^^ 
The  General  rier  and  Harbour  Act)  1861,  Amendment  ShortTiUe. 
Act. 
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Iv — ^PuTURE  Applications  fob  Provisional  Orders. 

n.  The  Provisions  of  the  Principal  Act  described  in 
Schedule  (A.)  to  this  Act  shall  be  repealed  with  respect 
to  any  Application  to  be  made  to  the  jBoard  of  Trade  for 
a  Provisional  Order  after  the  passing  of  this  Act 

III.  Any  Persons  intending  to  make  Application  to  the 
Board  of  Trade  for  a  Provisional  Order  relative  to  a  Pier 
ot  Harbour,  which  Persons  are  hereinafter  called  the 
Promoters,  shall  in  the  Months  of  October  and  November^ 
or  either  of  them,  immediately  preceding  the  Application 
for  the  Provisioned  Order,  publish  Notice  of  their  Inten- 
tion by  Advertisement  according  to  the  Regulations  con* 
tained  in  Schedule  (B.)  Part  I.  to  this  Act. 

IV»  On  or  before  the  Thirtieth  Day  of  November  im- 
mediately preceding  the  Application  for  the  Provisional 
Order,  the  Promoters  shall  deposit  the  Documents  described 
in  Schedule  (B.)  Part  IL  to  tiiis  Act,  according  to  the 
R^ulations  therein  contained. 

Y%  On  or  before  the  Twenty-third  Day  of  December  in 
the  same  Year,  the  Promoters  shall  deposit  the  Documents 
mentioned  in  Schedule  (B.)  Part  lU.  to  this  Act,  accord- 
ing to  the  Regulations  therein  contained. 


n. — ^FtTTURE  OR  PENblKG   APPLICATIONS  FOR  PrOTI- 

fiioKAL  Orders. 

^rteat  ©r        VI.  The  Provisions  of  this  Part  X)f  this  Act  shall  apply 
j^    '      to  every  Provisional  Order  of  the  Board  of  Trade  oh  any 
Application  already  made  or  to  be  hereafter  made. 

A 


Aimrovil 
of  Works 
by  Adnd" 


Worker 

VII.  Before  commencing  the  Construction  of  any  Part  of 
the  Works  authorized  by  a  Provisional  Order,  the  Under- 
takers shall  deposit  at  the  Admiralty  Office  Working 
Drawings  of  the  whole  Works  for  the  Approval  of  the 
Lords  <^  the  Admiralty^  The  Works  shall  not  be  con- 
structed otherwise  than  in  accordance  with  such  Appro- 
val. Afl;er  the  same  ure  commenced  or  constructeoy  the 
Undertakers  shall  not  alter  or  extend  the  same  without 
first  obtaining  the  like  Approval.  If  any  Work  he  com- 
menced, constructed,  altered,  of  extended  contnuy  to  this 
Provision,  the  Lords  of  the  Admiralty  may,  at  the  expense 
of  the  Undertakers,  abate  and  remove  it,  or  any  Paxt  of 
it,  and  restore  the  Site  thereof  to  its  former  Conotioiu 
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Vin.  If  any  Work  authorized  by  any  Provisional  Order  -^^J^^S?' 
be  abandoned  or  suffered  to  fall  into  Disuse  or  Decay,  the  ^  etc.l'of 
Lords  of  the  Admiralty  may,  if  and  as  they  think  fit,  at  Works. 
the  Expense  of  the  Undertakers,  either  repair  and  restore 
such  Work  or  any  Part  of  it,  or  abate  and  remove  it  or 
any  Part  of  it|  and  restore  the  Site  thereof  to  its  former 
Condition. 

IX.  The  Lords  of  the  Admiralty  may  at  any  Time,  at  J^^ 
the  Expense  of  the  Undertakers,  cause  to  be  made  a  Local  to  caLe  ^ 
Survey  and  Examination  of  the  Works  authorized  Iqr  any  ^^  ^^' 
Provisional  Order,  or  of  the  Site  thereot  J^e. 

X.  Whenever  the  Lords  of  the  Admiralty,  und^l:  the  B«covery 
Authority  of  this  Act,  do  any  Act  or  Thing  in  relation  to  ^^'f^m 
any  Works  authorized  by  any  Provisional  Order,  which  under- 
they  are  by  this  Act  authorized  to  do  at  the  Expense  of  *»^«»- 
the  Undertakers,  the  Amount  of  such  Expense  shall  be  « 

Debt  due  to  the  Crown  fi:t)m  the  Undertakers,  and  shaU  be 
recoverable  as  such,  with  Costs,  or  the  same  may  be  reco- 
vered with  Costs  as  a  Penalty  is  or  may  be  recoverable 
from  the  Undertakers. 

XJ.  During  the  Construction  of  the  Works  the  Under-  Lightc  to 
takers  shall,  at  their  own  Expense,  exhibit  and  keep  bum-  bu^^j" 
ing  every  Night  from  Sunset  to  Sunrise  such  Lights  for  N^iit 
the  Guidance  of  Vessels  as  the  Lords  of  the  Admiralty  ^^^ 
shall  from  Time  to  Time  require  or  apptove  of:  If  the  tipnof 
Undertakers  refuse  or  neglect  to  complv  with  this  Provi-  ^^A*- 
sion,  they  shall  for  each  Offent^e  be  liable  to  a  Penalty  not 
exceeding  Ten  Pounds. 

XU.  The  Works  authorized  by  any  Provisional  Order  Limitation 
shall  be  completed  within  Five  Years  after  the  passing  of  oo^a^kdon 
an  Act  confirming  the  Provisional  Order,  or  within  such  x>i  iftu^ 
other  Time  as  the  Provisional  Order  may  direct ;  and  on 
the  Expiration  of  that  Period  the  Powers  by  the  Order 
given  to  the  Undertakers  for  executing  the  same,  or  other- 
wise in  relation  thereto,  shall  cease  to  oe  exercised,  except 
as  to  so  much  thereof  as  is  then  completed. 

JRcUes. 

Xm.  On  Payment  of  the  Rates  payable  under  a  Pro-  Pier,  ©to., 
visional  Order,  and  subject  to  the  Provisions  of  the  Prin-  p^wic'on 
cipal  Act  and  this  Act  and  the  Provisional  Order,  the  Pavmeot 
Pier  or  Harbour  to  which  the  Provisional  Order  relates  °'  ^***' 
and  its  Approaches  shall  be  open  to  all  Persons  for  the 
shipping  and  unshipping  of  Goods,  and  the  embarking 
and  landing  of  Passengers,  and  such  Persons  and  Passen- 
gers shall  have  unobstructed  Ingress,  Passage,  and  Egress 
into^  Along,  through,  and  out  of  the  same. 


26**  ViCTOBI-fi,  CAP.  19. 


Power  to 
Board  of 
Tndeto 
leviflo 


Ck>mpany 
to  send 
Copy  of 
annual 
Account  in 
abstract  as 
toBateSi 
Vessels, 
etc.,  to 
Board  of 
Trade. 


As  to  Audit 
ofAoooonts 
on  Com- 
plaint to 
^oard  of 
Trade. 


XIV.  Where  the  Undertakers  are  a  Company  mcorpo- 
rated  by  the  Provisional  Order  for  the  Purposes  of  the 
Undertaking,  then,  if  at  any  Time  it  appear  to  the  Board  of 
Trade  that  the  clear  annual  Profits  divisible  on  the  subscribed 
and  paid-up  Capital  of  the  Company,  on  the  average  of  the 
then  Three  last  preceding  Years,  amount  to  or  exceed  the 
Rate  of  Ten  per  Centum  per  Annum  on  the  nominal  Value 
of  the  Shares,  the  Board  of  Trade  may,  if  in  their  Discre- 
tion they  think  fit,  require  the  Company  to  reduce  the 
Kates  received  by  them  to  such  Extent  as  may  to  the 
Board  of  Trade  seem  fit :  If  the  Company  refiise  or  neglect 
to  comply  with  any  such  Requirement,  they  shall  be  liable 
to  a  Penalty  not  exceeding  Fifty  Pounds  for  every  Day 
during  which  such  Refusal  or  Neglect  shall  continae: 
Provided  that  if  at  any  subsequent  Time  the  Profits  fall 
below  the  said  Rate  o^  Ten  per  Centum  per  Annum  the 
Company  may,  with  the  Sanction  of  the  Board  of  Trade, 
again  raise  the  said  Rates  to  an  Amount  not  exceeding 
the  Amount  authorized  by  the  Provisional  Order. 

XV.  Where  the  Undertakers  are  a  Company  as  afore- 
said, the  Company,  within  One  Month  after  sending  to 
the  Clerk  of  the  Peace  for  the  County  the  Copy  of  their 
annual  Account  in  abstract,  shall  send  a  Copy  of  the  same 
to  the  Board  of  Trade,  who  shall  forward  a  Copy  to  any 
Persons  who  may  require  the  same :  If  the  Company  refuse 
or  neglect  to  comply  with  thb  Provision,  th^  shall  for 
every  such  Refusal  or  Neglect  be  liable  to  a  Penalty  not 
exceeding  Twenty  Pounds. 

XVI.  If,  on  Complaint  in  Writing  by  any  Person  in- 
terested, it  appear  to  the  Board  of  Trade  diat  there  is 
reasonable  Ground  for  believing  that  such  last-mentioned 
Account  has  not  been  duly  kept,  or  that  any  Rates  have 
been  improperly  or  unfairly  levied  by  the  tSompany,  or 
have  not  been  applied  in  accordance  with  the  Oroer,  then 
the  following  Provisions  shall  take  efiect : 

(1.)  The  Board  of  Trade  may  appoint  an  Auditor  to 
audit  and  examine  such  Account,  and  inquire 
into  the  matters  complained  of,  and  report  to  the 
Board  of  Trade  on  such  Account  and  Matters : 

(2.)  The  Companv  shall  on  Demand  produce  to  sach 
Auditor  all  or  any  of  their  Accounts,  Books, 
Deeds,  Papers,  Writings,  and  Documents,  and 
afford  to  him  all  reasonable  Facilities  for  examin- 
ing and  comparing  the  same : 

(3.)  In  case  any  such  Complaint  be  found  to  be  trae, 
the  reasonable  Expenses  of  the  Auditor  shall  be 
paid  to  the  Board  of  Trade  by  the  Company: 

(4.)  In  case  any  such  Complaint  be  not  found  to  be  troe, 
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the  reasonable  Expenses  of  the  Auditor  shall  be 
paid  to  the  Board  of  Trade  bj  the  Complainant : 
(5.)  In  either  Case,  such  Expenses  shall  be  a  Debt  due 
to  the  Crown  fix)in  the  Company  or  from  the 
Complainant  (as  the  case  may  be),  and  shall  be 
recoverable  as  such,  with  Costs,  or  the  same  may 
be  recovered  with  Costs  as  a  Penalty  is  recover- 
able from  the  Company,  or  from  any  Person 
liable  to  a  Penalty  under  the  Provisional  Order 
(as  the  Case  may  be). 
XVII.  All  Rates  levied  under  any  Provisional  Order  Bates  to  b© 
shall  be  charged  equally  to  all  Persons  with  respect  to  the  J^'^^ 
same  Description  of  Vessels  and  the  same  Description  of 
Goods. 

XVin.  Without  Prejudice  to  any  other  Remedy,  the  Mode  of 
Undertakers  may  recover  any  Kates  due  in  respect  of  a  ^StSJ  ^ 
Vessel  from  the  Owner  or  Master  of  such  Vessel,  and  any 
Rates  due  in  respect  of  Goods  from  the  Owner  or  Con^ 
signee  of  such  Goods,  by  Proceedings  in  any  Court  of- 
competent  Jurisdiction. 

General  Provisions^ 

XIX.  Subject  to  the  Provisions  of  the  Principal  Act  l?.*  ^^  ^ 
and  this  Act  and  any  Provisional  Order,  The  Harbours,  iiicoii)o-  ' 
Decks,  and  Piers  Clauses  Act,  1847,  shsil  be  deemed  to  ^^^ 

*  be  incorporated  with  every  Provisional  Order. 

XX.  The  Undertakers  may  grant  or  allow  to  any  Per-  Water 
sons  the  Right  of  laying  down  or  constructing  and  main-  ^'^**' 
taining  Pipes  or  Channels  for  the  Conveyance  of  Water 

to,  on,  and  within  the  Pier  or  Harbour,  and  may  demand 
and  receive  such  Sums  in  consideration  of  such  Grant  or 
Allowance  as  they  may  think  reasonable. 

XXI.  The  Undertaking  authorized  by  any  Provisional  Appiica- 
Order  shall  be  subject  to  the  Provisions  of  the  Merchant  MwcUiit 
Shipping  Act,  1854,  and  of  every  General  Act  relating  to  Shipping 
Harbours  or  Dues  on  Shipping  or  on  Goods  carried  in  Ships,  ^^^  ®*°' 
now  in  force  or  hereafter  to  be  passed,  and  to  any  friture 
ISevision  or  Alteration  under  the  Authority  of  Parliament 

of  the  Rates  authorized  by  the  Order. 

XXII.  The  Costs  of  and  connected  with  the  Prepara*  Costgof  thA 
tion  and  making  of  each  Provisional  Order  shall  be  paid  ^^^^' 
by  the  Promoters. 

III.— Pending  Applications  for  Provisional  Orders* 

XXm.  ^And  whereas  it  was  by  the  Principal  Act  Piooeod-* 
(Section  Nme)  enacted,  that  in  case  the  Promoters,  or  any  sStion^ 
Persons  being  the  Owners  or  Proprietors  of  any  Works,  or  of Pziodpfti 


8  SS"*  YICTOBLS^  GAP.  19. 

Act  for  uny  Persons  havins  the  Manaireinent  of  or  Powers  to  con- 
Bchednie*  stmct  anj  such  Works  under  any  Local  Act  of  Parlia- 
ofBAtoiu  ment,  or  any  Town  Coancil  of  any  Seaport  Town  not 
having  imy  constituted  Harbonr  Trost,  should  be  desiroos 
of  levying  any  Bates  for  the  Maintenance  of  such  Works, 
or  of  altering  the  Schedule  of  Bates  then  leviable  thereat, 
they  should  prepare  a  Schedule  of  such  Bates  which  they 
might  think  reasonable  and  proper  to  be  levied  at  sucn 
Works,  and  should  publish  such  Schedule  in  a  Newspaper 
as  therein  specified,  and  should  also  deposit  a  printed  Copy 
of  such  Schedule  at  such  Ot^ifie  as  therein  specified,  and 
also  transmit  a  Copy  of  such  Schedule  to  the  Board  of 
Trade  with  such  other  Documents  as  therein  specified,  and 
that  after  such  Proceedings  and  the  Lapse  of  such  Time 
as  therein  specified  the  Boiurd  of  Trade  should  finally  adjost 
and  fix  a  Schedule  of  Bates,  not  exceeding  the  Bates  speci* 
fied  in  the  Schedule  to  the  Burgh  I^arbours  {Scotland)  Act, 
1&53,  and  that  thereupon  the  Board  of  Trade  might  by 
Provisional  Order  empower  any  of  the  Persons  in  the  Sec- 
tion now  in  recital  mentioned  to  levy  Bates  according  to 
such  Schedule : 

*  And  whereas  under  the  said  recited  Provision,  Persons 
within  the  Description  therein  contained  have  prepared 
Schedules  of  Bates  which  they  thought  reasonable  and 
proper  to  be  levied,  and  hftve  published,  deposited,  and 
transmitted  the  same  in  manner  by  the  said  recited  Pro- 
vision required,  but  the  Board  of  Trade  on  proceeding  to 
finally  adjust  and  fix  Schedules  of  Bates  have^  in  certain 
Cases,  found  that  the  Schedules  so  prepared,  published, 
deposited,  and  transmitted  comprise  Bates  in  some  Li* 
stances  exceeding  the  Bates  specified  in  the  Schedule  to 
The  Burgh  Harbours  {Scotland)  Act,  1853,  and  in  other 
Instances  leviable  in  respect  of  Subjects  not  specified  in 
the  last-mentioned  Schedi^e : 

<  And  whereas  in  the  several  Cases  aforesaid  it  is  repre- 
sented to.  the  Board  of  Trade  by  the  Promoters,  and  the 
Board  of  Trade  have  no  Beason  to  doubt,  that  it  is  essen- 
tial to  the  Success  of  the  several  XTndertakings  that  an 
Opportunity  should  be  given  to  the  Promoters  of  obtain- 
ing the  Sanction  of  Parliament  to  the  several  Schedules 
of  Bates  so  prepared,  published,  deposited,   and  trans- 
mitted as  aforesaid,  without  reference  to  the  Confonmty 
of  such  Schedules  with  the  Schedule  to  Th^  Burgh  Har- 
bours {Scotland)^  Act,  1853 :'  Be  it  therefore  enacted  as 
follows : 
Power  to      ^  Where  any  Schedule  of  Bates  has  been  prepared,  pub- 
fmdeto     ^^^^  deposited,  and  transmitted    as  aforesaid,  and  il 
Mthorise    appears  to  the  Board  of  Trade  to  be  expedient  thai  the 
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same,  or  the  same  as  modified  on  any  Objection  taken  ScheMe 
under  the  Principal  Act,  should  be  authorized  by  a  Pro-  fuifed, 
visional  Order,  it  shall  be  lawful  for  the  Board  of  Trade  to  ?'j'*Mi^" 
finally  adjust  and  fix  a  Schedule  of  Rates,  not  exceeding  s^cheSole  °^ 
the  Rates  specified  in  the  Schedule  so  prepared,  publishecL  referred  to 
deposited,  md  transmitted,  or  so  modiU,  and  therenpon  'l^""^ 
by  Provisional  Order  to  authorize  the  Levying  and  Re- 
covery of  Rates  according  to  the  Schedule  so  finally  adjusted 
and  fixed,  notwithstanding  that  the  same  may  in  any 
respect  difier  from  the  Schedule  to  The  Burgh  Harbours 
(Scotland)  Act,  1853  :  Provided  that  it  shall  be  lawful  for 
the  Board  of  Trade,  if  in  any  Case  they  think  fit,  before 
finally  adjusting  and  fixing  any  such  Schedule,  to  require 
the  Promoters  to  publish   any  further  or  other  Notice 
relative  to  the  proposed  Schedule  as  the  Board  of  Trade 
may  direct. 

XXIV.  The  Provisions  of  the  Principal  Act  described  ^^TS^^J^ 
in  Schedule  (C.)  to  this  Act  shall  be  repealed  with  respect  pi  Act^aa 
to  any  Application  already  made  to  the  Board  of  Trade  for  in  Schedule 
a  Provisional  Order.  iS;l  rt'^" 

rV. — General  Provisions. 

XXV.  The  Board  of  Trade  shall  not  make  any  Pro-  ^^^^ 
vbional  Order  taking  away  or  abridging  any  Rights  Privi-  affecting 
lege,  Power,  Jurisdiction,  or  Authority  given  or  reserved  Power* 
to  any  Person  or  Corporation  by  any  Loc^  or  Special  Act  ^ocai 

of  Parliament,  without  the  Consent  in   Writing  of  such  Act«  with- 
Person  or  Corporation ;   but,  subject  to  this  Restriction,  ^^^  ^°~ 
and  to  the  Provisions  of  the  Principal  Act,  and  of  this  Act^ 
every  Provisional  Order  when  duly  confirmed  by  Parlia- 
ment shall  be  of  full  Force  and  Effect,  any  Local  or  Special 
Act  to  the  contrary  notwithstanding. 

XXVI.  Every  Provisional  Order  of  the  Board  of  Trade  l^^^^ 
on  any  Application  already  made  or  to  be  hereafter  made  Trade  to 
shall  take  efiect  subject  and  according  to  such  Restrictions  }^vom 
and  Provisions,  and  on  such  Terms  and  Conditions,  as  inav     *"^  * 
be  therein  specified,  not  being  inconsistent  with  the  Provi- 

aions  of  the  Principal  Act  or  this  Act. 

XXVII.  The  Provisions  of  the  Act  of  the  Session  of  the  ^PfofTW 
Seventh  Year  of  King  William  the  Fourth  and  the  First  4  &  i  vict.' 
Year  of  Her  Majestv,  Chapter  Eighty-three,  *to  compel  ^83,to 
Clerks  of  the  Peace  for  Counties  and  other  Persons  to  take 

the  Custody  of  such  Documents  as  shall  be  directed  to  be 
deposited  with  them  under  the  Standing  Orders  of  either 
House  of  Parliament,'  shall  (as  far  as  may  be)  apply  to  all 
Cases  of  Deposit  of  Documents  made  or  to  be  made  with 
any  Person  under  the  Principal  Act  or  this  Act 

b 
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SCHEDULES. 

Schedule  (A.) 

PixrU  of  General  IHer  and  Harbour  Aetj  1861,  repealed  as  to  future 
Applicatiansto  the  Board  of  Trade  for  Providonal  Orders. 

{1.)  Sections  Five,  Nine. 

(2.)  In  Section  Six,  so  mucli  as  requires  any  Deposit  to  be  made 
at  the  Admiralty  Office. 

(3.)  In  Section  Sixteen,  so  mnch  as  relates  to  the  London, 
Edinburgh,  or  Dublin  Gaasette. 

Schedule  (B.) 

Pabt  L 

Advertisement  in  October  or  November  of  intended  AppUeation. 

(1.)  Every  Advertisement  is  to  state — 

1.  The  Objects  of  the  intended  Application,  specifying  any  of 

the  following  Objects,  when  comprised  among  the  Objects 
of  the  Application : 

(a.)  Extension  of  Time  for  the  Completion  of  any 
Works  already  authorized : 

(&.)  Power  for  a  Company  to  amalgamate  with  another : 

(c.)  Power  to  sell,  purchase,  lease,  or  take  on  Lease  an 
Undertaking : 

((2.)  Amendment  or  Kepeal  of  any  Local  or  Special 
Act  of  Parliament,  or  of  any  former  Provisional  Order: 

(e.)  Power  to  levy  any  Tolls,  Bates,  or  Duties,  or  to 
alter  any  existing  Tolls,  Kates,  or  Duties : 

(/.)  The  conferring,  varying,  or  extinguishing  of  any 
Exemption  from  Tolls,  Bates,  or  Duties,  or  of  any  other 
Bight  or  Privilege : 

(g,)  Constitution  or  Alteration  of  Constitution  of  any 
Harbour  Authority : 

2.  A  general  Description  of  the  Nature  of  the  proposed  new 

W  orks,  if  any. 

3.  The  Names  of  the  Parishes,  Townlands,  Townships,  and  Extra- 

parochial  Places  in  which  the  proposed  new  Works,  if  any, 
will  be  made. 

4.  The  Times  and  Places  at  which  the  Deposit  under  Part  II. 

of  the  Schedule  will  be  made. 

5.  An  Office,  either  in  London,  or  at  the  Place  to  which  the  in- 

tended Application  relates,  at  which  printed  Copies  of  the 
Draft  Provisional  Order,  when  deposited,  will  be  purcbasfr- 
able  as  hereinafter  provided. 
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(2.)  The  whole  Notice  is  to  be  included  in  One  Advertisement, 
which  is  to  be  headed  with  a  short  Title  descriptive  of  the  Under- 
taking or  Application. 

(3.)  The  Advertisement  is  to  be  inserted  once  at  least  in  each 
of  Two  successive  Weeks  in  some  One  and  the  same  Newspaper 
published  in  the  City,  Town,  or  Place  where  the  proposed  Works 
will  be  made,  or  where  the  Pier  or  Harbour  to  which  the  intended 
Application  relates  is  situate ;  or  if  there  be  no  such  Newspaper, 
then  in  some  One  and  the  same  Newspaper  published  in  the  County 
in  which  such  City,  Town,  or  Place,  or  some  Fart  thereof,  is  situate ; 
or  if  there  be  none,  then  in  some  One  and  the  same  Newspaper 
published  in  some  adjoining  or  neighbouring  County. 

(4.)  The  Advertisement  is  also  m  every  Uase  to  be  inserted  once 
at  least  in  the  London  Gazette  if  the  Place  to  which  the  intended 
Application  relates  is  situate  in  England  or  Wales,  in  the  Edin- 
burgh Gazette  if  such  Place  is  situate  in  Scotland,  or  in  the  Dublin 
Gazette  if  such  Place  is  situate  in  Ireland. 

PabtII. 

Deposit  on  or  before  ZOth  November, 

(1.)  The  Promoters  are  to  deposit — 

1.  A  Copy  of  the  Advertisement  published  by  them. 

2.  A  proper  Plan  and  Section  of  the  proposed  new  Works,  if 

any;  such  Plan  and  Section  to  be  prepared  according  to 
such  Kegulations  as  may  from  Time  to  Time  be  made  by 
the  Boara  of  Trade  in  that  Behalf. 
(2.)  The  Documents  aforesaid  are  to  be  deposited  for  public 
Inspection — 

1.  In  England  or  Ireland,  in  the  Office  of  the  Clerk  of  the  Peace 

for  eveiT  County,  Riding,  or  Division ;  in  Scotland,  in  the 
Office  of  the  Principal  Sheriff-Clerk  for  every  County,  Dis- 
trict, or  Division, — in  which  any  proposed  new  Work  will 
be  made,  or  in  which  the  Pier  or  Harbour  to  which  the  in- 
tended Application  relates,  or  any  Part  thereof,  is  situate. 

2.  At  the  Custom  House,  if  any,  of  the  Port,  Sub-Port,  or  Creek 

to  which  the  intended  Application  relates. 
(3.)  The  Documents  aforesaid  are  also  to  be  deposited  in  the 
Offices  of  the  Admiralty  and  of  the  Board  of  Trade. 

PabtHI. 

Deposit  on  or  before  2M  December^ 

(1.)  The  Promoters  are  to  deposit  at  the  Office  of  the  Board  of 
Trade— 

1.  A  Memorial  of  the  Promoters,  signed  by  them  or  One  of  them, 
headed  with  a  short  Title  descriptive  of  the  Undertaking  or 
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Application  (corresponding  with  that  at  the  Head  of  the  Ad- 
vertisement)^ addressed  to  the  Board  of  Trade,  and  praymg 
for  a  Provisional  Order. 

2.  A  printed  Draft  of  the  Provisional  Order  as  proposed  by  the 

Promoters. 

3.  An  Estimate  of  the  Expense  of  the  proposed  new  Yforks,  if 

unjy  signed  by  the  Person  making  the  same. 

(2.)  They  are  also  to  deposit  printed  Copies  of  the  Draft  Pro- 
visional Order  for  public  Inspection  at  the  Custom  House  (if  any) 
of  the  Port,  Sub-Port,  or  Creek  to  which  the  Application  relates. 

(3.)  They  are  also  to  deposit  a  sufficient  Number  of  such  printed 
Copies  at  the  Office  namea  in  that  Behalf  in  the  Advertisement; 
Bucn  Copies  to  be  there  furnished  to  all  Persons  applying  for  them 
at  the  Price  of  not  more  than  One  Shilling  each. 


Schedule  (C.) 

Parts  of  General  Pier  and  Harbour  Actf  1861,  repealed  as  to  Applir 
cation  already  made  to  the  Board  of  Trade  for  Prcvisiond 
Orders. 

In  Section  Sixteen,  so  much  as  relates  to  the  London,  Edinburgh, 
or  Dublin  Gazette,  and  also  so  much  as  restricts  the  Time  (or  the 
Introduction  of  a  Bill  into  Parliament  for  the  Confirmation  of  & 
Provisional  Order. 


Cap.  XXXV. 

An  Act  to  amend  the  Acts  for  the  Regulation  of  PulUe 
Houses  in  Scotland.— {lih  July  1862.] 

^  Whereas  an  Act  was  passed  in  the  Ninth  Tear  of  the 
Reign  of  His  Majeslr  Xing  George  the  Fourth,  intituled 
^0'ii^h%,  An  Act  to  regulate  the  granting  of  Certificates  by  JusHea 
of  the  Peace  and  Magistratesy  authorizing  Persons  to  hep 
Common  JnnSj  AleliouseSj  and  Victualling  Houses  in  Scot- 
land, in  which  Ale^  Beer^  Spirits^  Wine^  and  other  Exci$^ 
able  Liquors  may  be  sold  by  JRetail  under  Excise  Jjieence*^ 
and  for  the  better  Regulation  of  such  Houses,  and  for  ihi 
Prevention  of  such  Houses  being  kept  unthout  such  CertificaU; 
and  another  Act  was  passed  in  the  Sixteenth  and  Seven- 
teenth Years  of  the  Reign  of  Her  present  Majesty,  intituled 
IS  k  17  ♦  An  Act  for  the  better  Regulation  of  Public  Houses  m  Scot- 
Vict,  c.  .  Jqj^^  .  ^j  whereas  it  is  expedient  to  amend  the  sttd  Acts, 
and  to  make  provision  for  more  efiectually  preveDtiiig  the 
Sale  of  Exciseable  Liquors  without  Certificata  and  lioence, 
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and  for  other  Purposes  relating  thereto:'  Be  it  therefore 
enacted  by  the  Queen's  most  r^xeellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  a&* 
aembled,  and  by  the  Authority  of  the  same,  as  follows : 

L  The  Magistrates  of  Burghs  shall  meet  for  granting  Begniating 
and  renewing  Certificates  for  the  Sale  of  Exciseable  Liquors  ^[^^^ 
within  the  Bounds  of  such  Burghs  upon  the  Second  TW^-  Certificates 
day  of  AjyrU  and  the  Third  Tuesday  in  October  in  each 
Year,  ana  the  Justices  of  the  Peace  for  the  several  Coun* 
ties  or  Districts  shall  meet  for  granting  and  renewing  Cer- 
tificates for  the  Sale  of  Exciseable  Liauors  within  such 
several  Counties  or  Districts  on  the  Third  Tuesday  of  April 
and  the  last  Tuesday  of  October  in  each  Year ;  and  it  snail 
be  lawful  for  such  Magistrates  and  Justices  respectively  to 
adjourn  such  Meetings  fi:om  Time  to  Time,  as  they  snail 
thmk  fit,  during  the  Period  of  One  Month  next  after  the 
Day  of  their  First  Meeting,  but  no  longer. 

U.  The  Forms  of  Certificates  contained  in  Schedule  (A.)  Forms  of 
to  this  Act  annexed  shall  come  in  place  of  the  Forms  of  ^^^^^^^^ 
Certificates  provided  by  the  recited  Acts  or  either  of  them ; 
and  it  shall  oe  lawful  tor  the  Justices  of  the  Peace  for  any 
County  or  District,  or  the  Magistrates  of  any  Burgh,  where 
they  shall  deem  it  inexpedient  to  grant  to  any  Person  a 
Certificate  in  the  Form  applied  for,  to  grant  him  a  Certi- 
ficate in  any  other  of  the  Forms  contained  in  the  said 
Schedule :  Provided  always,  that  in  any  particular  Locality 
within  any  County  or  District  or  Burjgh  reauiring  other 
Hours  for  opening  and  closing  Inns  ana  Hotels  and  Public 
Houses  than  those  specified  in  the  Forms  of  Certificates  in 
said  Schedule  applicable  thereto,  it  shall  be  lawful  for  such 
Justices  or  Magistrates  respectively  to  insert  in  such  Cer- 
tificates such  other  Hours,  not  being  earlier  than  Six  of  the 
Clock  or  later  than  Eight  of  the  Clock  in  the  Morning  for 
opening,  or  earlier  than  Nine  of  th^  Clock  or  later  than 
Eleven  of  the  Clock  in  the  Evening  for  closing  the  same, 
as  they  shall  think  fit :  And  the  Penalties  and  Forfeitures  Penalties  * 
provided  by  the  recited  Acts,  or  either  of  them,  for  Breaches  J^'of'i^I 
of  or  Ofiences  against  the  Terms,  Provisions,  and  Conditions  ficate. 
of  Certificates,  snail  apply  to  Breaches  of  or  Ofiences  against 
the  Terms,  Provisions,  and  Conditions  of  Certificates  granted 
under  this  Act. 

HI.  Every  Certificate  to  be  hereafter  granted  for  the  fo?^*g^ 
Sale  by  Hetsul  in  any  Houjse  or  Premises  of  Spirits  or  Wine  of  s^ts 
shall  include  an  Authority  for  the  Sale  by  Ketail  in  such  J^inSade' 
House  or  Premises  of  Porter,  Ale,  Beer,  Cyder,  and  Perry,  AuUionty 
and  such  Certificate  shall  have  the  Efiect  of  enabling  the  ^f^^^"^" 
Party  in  £Eivonr  of  whom  the  same  shall  have  been  granted  Beer,  ^ 
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to  obtain  any  Licence  or  Licences  for  such  Piuposes: 
Provided  always,  that  nothing  herein  contained  shall  be 
held  to  prevent  the  Justices  or  Magistrates  from  granting 
a  Certificate  in  any  of  the  Forms  in  the  said  Schedule  con- 
tained for  the  Sale  by  Retail  of  Wine,  Porter,  Ale,  Beer, 
Cyder,  or  Perry,  or  of  Porter,  Ale,  Beer,  Cyder,  or  Peny 

granted  IV.  If  any  Certificate  shall  be  granted  contrary  to  the 

STs^Aot  *^   Terms  and  Provisions  of  this  Act,  the  same  shall  be  null 
void.  and  void  to  all  Intents  and  Purposes. 

Licenoee  V.  No  Licence  for  the  Sale  of  Spirits,  Wine,  Porter, 

^^      Ale,  Beer,  Cyder,  Perry,  or  other  Exciseable  Liquors  by 
without       Retail,  whether  to  be  drunk  or  consumed  on  the  Premises 
Sa^^      of  the  Person  licensed  or  not,  shall  be  granted  by  the  Com- 
tained  un-    missiouers  of  Inland  Revenue,  or  by  any  Officer  of  Inland 
dcrthiaAct*  Revenue,  to  any  Person  in  Scotland  who  shall  not  produce 
to  the  said  Commissioners  or  Officer  a  Certificate  granted 
in  Terms  of  this  Act,  enabling  the  Party  to  obtam  such 
Licence,  and  every  Licence  which  shall  be  granted  con- 
trary to  the  Terms  of  this  Act  shall  be  null  and  void  to  ail 
Intents  and  Purposes. 
Chief  Ma-        VI.  On  a  Representation  being  made    to  the  Chief 
fu^Mon   Magistrate,  or  failing  him  the  Two  Senior  Acting  Magis- 
special  Go-   trates  of  any  Burgh,  or  to  any  Two  Justices  of  tne  Peace 
m^^grant    ^^  ^^7  Oounty  respectively,  by  any  Person  holding  a  Cer- 
Fermksioii   tificate  for  keeping  an  Inn  and  Hotel  or  Public  House, 
HousM,       ^"^  ^^^y  licensed  to  sell  Exciseable  Liquors  to  be  consumed 
etc,  open     on  the  Premises,  that  it  is  intended  that  any  public  or 
uSdif  ^'^  special  Entertainment  shall  take  nlace  therein,  or  in  any 
Times.        Other  Place  or  Premises  situatea  within  the  respective 
Jurisdictions  of  such  Chief  Magistrate  or  Magistrates  or 
Justices,  during  any  particular  Time,  such  Chief  Magis- 
trate or  Magistrates  or  Justices,  as  the  Case  n^av  be,  may, 
if  he  or  they  shall  think  fit,  and  on  being  satisfied  that  such 
Inn  and  Hotel,  or  Public  House,  Place,  or  Premises  pos;- 
Besses  the  necessary  Accommodation,  and  that  the  Enter- 
tainment is  for  a  public  or  special  Occasion  of  a  legitimate 
and  proper  Character,  and  not  originating  directly  or  indi« 
rectly  with  the  Person  holding  sudi  Certificate,  grant  such 
Person  a  special  Permission  in  Writing  to  keep  such  Inn 
and  Hotel,  or  Public  House,  Place,  or  Premises  open,  and 
to  sell  therein,  on  such  public  or  special  Occasion,  and  for 
that  Purpose  only,  such  Exciseable  Liquors  as  he  may  be 
duly  licensed  to  sell  as  aforesaid  during  such  Time,  and 
beyond  the  Hour  prescribed  by  his  Certificate  for  closing, 
Sunday  excepted,  and  under  such  Regulations  as  such  Chief 
Magistrate  or  Magistrates  or  Justices  of  the  Peace  shall 
think  fit  to  appoint :  Provided  always,  that  such  Magvtnte 
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or  Magistrates  or  Justices  are  entitled  to  grant  Certificates, 
and  that  such  Justices  are  also  Heritors  of  or  resident  in 
the  Parish  in  which  such  Inn  and  Hotel,  Public  House, 
Place,  or  Premises  shall  be  situated,  or,  where  there  shall 
be  no  such  Justices  Heritors  of  or  resident  in  such  Parish, 
Heritors  of  or  resident  in  some  next  adjacent  Parish ;  and 
it  shall  be  lawful  for  the  Justices  of  the  Peace  of  any  County 
or  District,  or  for  the  Magistrates  of  any  Burgh,  at  any 
April  Half-yearly  Meeting  for  the  granting  and  Benewal 
of  Certificates,  to  make  such  general  Regulations  touching 
such  Permissions  as  they  shall  think  fit,  and  such  specisu 
Permissions  shall  be  subject  to  such  general  Regulations : 
And  provided  further,  that  the  Person  obtaining  such  spe* 
cial  Permission  shall  lodge  the  same  with  the  Superintend- 
ent or  other  Chief  Officer  of  Police  of  the  Distnct  at  least 
Twenty-four  Hours  before  the  Commencement  of  such 
public  or  special  Entertainment,  and  such  Superintendent 
or  Chief  Officer  of  Police  shall  iumish  such  Person  with  a 
certified  Copy  thereof,  which  shall  be  shown  to  any  Officer 
of  Police  or  Constable  requiring  to  see  the  same :  And 
provided  also,  that  the  Party  holding  such  special  Permis- 
sion shall  also  have  obtained  an  occasional  Excise  Licence 
in  that  Behalf. 

Vn.  *  Whereas  by  an  Act  passed  in  the  last  Session  of  ?^^"t-^ 
Parliament,  intituled  ^n  Act  for  granting  to  Her  Majesty  c^cee^o/' 
certain  Duties  of  Excise  and  Stamps^  it  is  enacted,  **'that  SJ®.?*^S**^ 
it  shall  be  lawful  for  any  Person  to  take  out  a  Licence  for  to\e^sub^ 
the  Sale  in  any  House  or  Shop  of  Table  Beer  at  a  Price  ject  to  the 
not  exceeding  One  Penny  Halfpenny  the  Quart,  and  not  SSnis  m' 
to  be  drunk  or  consumed  on  the  Premises  where  sold,  and  PeiBons 
that  it  shall  not  be  necessary  to  the  obtaining  of  such  oertmattes. 
Licence  that  the  said  House  or  Shop  shall  be  rated  to  the 
Relief  of  the  Poor  to  any  Amount,  or  that  the  Person 
applying  for  such  Licence  shall  produce  any  Certificate  or 
enter  into  any  Bond  reauired  by  any  Act  relating  to  the 
Sale  of  Beer  by  Retail :     And  whereas  it  is  expedient  that 
Provision  should  by  this  Act  be  made  for  the  proper  and 
orderly  Regulation  of  the  Houses,  Shops,  ana  Premises 
kept  by  such  Persons :'  Be  it  therefore  enacted,  That  eveiy 
such  Licence  shall  be  held  by  the  Person  who  shall  have 
obtained  the  same  on  the  Terms,  Provisions,  and  Conditions 
following ;  vt>.,  that  he  shall  not  knowingly  permit  any 
Breach  of  the  Peace  or  riotous  or  disorderly  Conduct 
within  his  Premises,  or  supply  Liquors  to  Persons  in  a 
State  of  Intoxication,  and  snail  not  sell  or  give  any  such 
Table  Beer  to  be  drunk  or  consumed  on  the  said  Premises ; 
and  shall  not  sell  or  give  out  therefix>m  any  such  Table 
Beer  before  Eight  of  the  Clock  in  the  Morning  or  after 
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Eleven  of  tlie  Clock  at  Night  of  any  Day ;  and  shall  not 
open  his  Premises  for  the  Sale  of  any  Table  Beer,  or  any 
Gtxxls  or  Commodities  whataoeyer,  or  sdl  or  give  oat  the 
same  on  Sunday ;  and  lastly,  shall  m^tain  good  Order 
and  Rale  within  his  Premises;  and  in  case  any  Person 
holding  any  snch  Licence  shall  offend  against  any  of  the 
said  ^rms,  Provisions,  and  Conditions,  every  Person  so 
offending  shall  for  every  snch  Offence  forfeit  and  ondergo 
the  several  Penalties  provided  bv  the  Twenty-first  Section 
of  the  herein  first-recited  Act  for  tne  Pnnishment  of  Offences 
against  the  Terms  and  Conditions  of  Certificates ;  and  in 
addition  to  sach  Penalties  the  Licence  granted  to  such 
Person  may  be  declared  to  be  forfeited  and  to  become  nnll 
and  void ;  and  every  snch  Ofieuoe  shall  be  prosecnted,  tried^ 
and  determined  in  the  same  Manner,  ana  before  the  same 
Conrts,  and  subject  to  the  same  Conditions,  as  Breaches  of 
Certificate  or  0£fences  against  the  Terms  and  Conditions 
thereof  may  be  prosecateo,  tried,  and  determined. 
Form  of  VIII.  If  any  Person  shall  be  desiroas  of  keeping  an  Inn 

ti^^for  And  Hotel,  Public  House,  Shop,  or  Premises  tor  the  Sale 
Certificates,  therein  of  Spirits,  Wine,  Beer,  or  other  Exciseable  Liquors, 
whether  to  be  consumed  on  the  Premises  or  not,  he  shall, 
previous  to  the  granting  to  him  of  a  Certificate  for  diat 
Purpose,  or  the  Renewal  of  any  snch  Certificate  abesdy 
granted,  truly  fill  up  an  Application  for  such  Certificate  in 
tne  Form  contained  in  the  First  Part  of  Schedule  (B.) 
to  this  Act  annexed,  and  shall  truly  answer  the  several 
Queries  therein  contained ;  and  Printed  Forms  for  snch 
Application  shall  be  supplied  to  the  Applicant  by  the  Clerk 
of  tne  Peace  for  the  County  or  District,  or  the  Town  Clei^ 
of  the  Burgh  in  which  such  Inn  and  Hotel,  PuUic  Honse, 
Shop,  or  Premises  shall  be  situate,  upon  Payment  to  him 
of  a  Fee  of  Sixpence  for  each  Copy  thereof,  and  evervsnch 
Application  shall  be  filled  up  in  a  fisdr  and  l^ble  Hand, 
ana  shall  be  signed  bv  the  Applicant  or  his  Agent  there- 
unto authorizea,  and  snail  be  lodged  by  the  Applicant  with 
such  Clerk  of  the  Peace  or  Town  Clerk,  as  tne  Case  may 
be,  Fourteen  Days  at  least  before  the  General  Meeting  of 
the  Justices  of  tne  Peace  or  Magistrates  for  granting  and 
renewing  Certificates :  Provided  always^  that  it  shall  not 
be  lawful  for  the  Justices  of  the  Peace  of  any  County  or 
District,  or  the  Magistrates  of  any  Burgh,  to  entertain  anj 
Application  for  any  Certificate  for  the  Sale  of  Sxdseabla 
Liauors  with  respect  to  any  House  or  Premises  not  licensed, 
ana  for  which  there  is  no  Certifi<^te  at  the  Time  of  makinf 
such  Application,  until  a  Report  shall  have  been  idade  sou 
aubscribed  by  a  Justice  of  the  Peace  for  such  Gontf  or 
District,  or  a  Magistrate  of  such  Burgh  respeettvefy^iocl^ 
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Justice  or  Magistrate  being  entitled  to  grant  Certificates^ 
stating  that  the  same  are  of  suitable  Construction  and 
Accommodation  for  the  Purpose  applied  for,  and  accom- 
panied with  a  Certificate  as  to  the  Applicant's  Character 
and  Qualification,  signed  by  a  Justice  of  the  Peace  for 
such  Countj  or  District,  or  a  Magistrate  of  such  Burgh^ 
and  which  said  Report  and  Certificate  respectively  shall  be 
in  the  FonUy  eras  nearly  as  may  be  in  the  Form,  contained 
in  the  Second  Part  of  Schedule  (B.)  to  this  Act  annexed : 
Provided  also,  that  the  Justices  in  Quarter  Sessions,  to 
whom  any  appeal  shall  be  made  fix>m  a  Deliverance,  grant- 
ing or  refusmg  any  Application  for  a  Certificate,  may  by 
themselves,  or  any  One  or  more  of  their  Number,  inspect 
the  Premises  for  which  a  Certificate  is  applied,  and  review 
the  said  Report. 

IX.  Where  any  Person  shall  be  desirous  of  obtaining  a  CeriiiWata 
Renewal  of  any  subsisting  Certificate,  granted  to  him  in  ter^Sd**" 
Terms  of  this  Act,  which  has  not  been  transferred  during  QiuOifioar- 
the  current  Half  Tear,  it  shall  not  be  necessary  that  he  necewwy 
produce  along  with  his  Application  any  Recommendation  witiiAppii- 
or  Certificate  of  Character  and  Qualification :  Provided  ^neviS'^of 
always,  that  such  Exemption  shall  not  be  held  to  interfere  Certificate. 
with  the  Powers  of  Justices  and  Magistrates  under  the  said 
recited  Acts  or  this  Act  to  deal  with  such  Application. 

X,  The  Clerk  of  the  Peace  of  every  County  or  District  ^^^  "^^ 
and  the  Town  Clerk  of  every  Burgh  shall,  at  least  Ten  tio^^^r 
Days  before  the  General  Meeting  of  the  Justices  of  the  Certificates 
Peace,  or  the  Magistrates,  as  the  Case  may  be,  for  the  uebedu  "^ 
granting  and  Renewal  of  Certificates  for  the  Sale  of  Ex- 
ciseable  Liquors,  make  out  and  advertise,  at  least  twice  in 

One  or  more  Newspapers  printed  or  generally  circulated 
jn  the  District,  a  complete  Last,  in  the  Form,  or  as  nearly 
as  may  be  in  the  Form,  set  forth  in  Schedule  (C.)  to  this 
Act  annexed,  of  all  Applications  for  Certificates  within 
their  respective  Bounds  for  Premises  not  at  the  Time  cer* 
tificated ;  and  of  all  Applications  by  new  Tenants  or  Occu«> 
pants  of  Premises  at  tne  Time  certificated ;  and  also  of 
all  Applications  for  Renewal  of  Certificates  which  have 
been  transferred  during  the  Currency  of  the  previous  Half 
Year ;  and  such  Clerks  of  the  Peace  shall  also,  witliin 
the  said  Time,  transmit  by  Post,  with  Postage  prepaid,  to 
the  Registrar  or  Registrars  of  every  Parish  within  their 
respective  Counties  or  Districts,  a  Copy  of  the  List  of 
8ucn  Applications  in  so  far  as  applicable  to  the  Parish  of 
such  Registrar  or  Registrars,  who  are  hereby  iet)uired  to 
preserve  the  same,  and  to  give  Access  thereto  to  any  Party 
applying  for  Lispection  thereof  upon  Payment  of  a  Fee  cf 
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One  Shilling  for  such  Inspection :  And  it  shall  be  lawful 
for  the  Justices  of  the  Peace  of  any  County  or  District,  or 
the  Magistrates  of  any  Burgh,  at  any  April  Half-yearly 
Meeting  for  the  granting  and  Kenewai  of  Certificates,  if 
they  shall  think  fit,  to  cause  a  descriptive  List  of  Persons 
to  whom  Certificates  shall  have  been  granted  for  the  Year 
next  ensuing,  with  the  Premises  to  which  such  Certificates 
apply,  within  their  respective  Jurisdictions,  to  be  made  up 
and  printed,  in  such  Form  as  they  shall  direct,  fisr  the  Use 
of  themselves  and  others  concerned  in  the  Execution  of  the 
said  recited  Acts  and  this  Act,  the  Expense  whereof  shall 
be  paid  out  of  the  respective  Funds  in  this  Act  specified 
into  which  Penalties  and  Expenses  shall  be  paid. 

XI.  Any  Person  or  the  Agent  of  any  Person  owning 
or  occupying  Property  in  the  Neighbourhood  of  the  House 
or  Premises,  in  respect  of  which  any  Certificate  or  Renewal 
of  any  Certificate  shall  be  applied  for,  may  object  to  the 
grantmg  or  Renewal  of  such  Certificate  bv  lodging  at  any 
Time,  not  less  than  Five  Days  before  the  General  Meeting 
of  the  Justices  of  the  Peace  or  Magistrates  of  the  County, 
District,  or  Burgh,  for  the  granting  and  Renewal  of  Certi- 
ficates, where  such  House  or  Premises  shall  be  situated, 
with  the  Clerk  of  the  Peace  or  Town  Clerk,  as  the  Case 
may  be,  a  Notice  in  Writing  to  that  EfiPect,  signed  by  such 
Person  or  his  Agent,  specifying  the  Grounds  of  such  Ob- 
jection, which  Objection  shall  be  heard  at  the  then  ensuing 
General  Meeting ;  and  if  such  Objection  shall  be  considered 
of  suflBcient  Importance  by  the  Justices  of  the  Peace  or 
Magistrates  in  such  General  Meeting,  and  shall  be  proved 
to  their  Satisfaction,  the  said  Certificate  shall  not  be  granted 
or  renewed :  Provided  always,  that  no  such  Objection  shall 
be  entertained  unless  it  shall  be  proved  or  admitted  that 
the  Person  so  objecting  or  his  Agent  did,  at  least  Five 
Days  before  such  General  Meeting,  deliver  or  cause  to 
be  delivered  to  the  Person  applying  for  such  Certificate  a 
Copy  of  the  aforesaid  Notice,  or  did  forward  to  him  by 
Post,  with  Postage  prepaid,  or  did  leave  for  him  a  Copy 
thei'eof,  addressea  to  him  at  his  Place  of  Abode  mentioned 
in  his  Application,  or  in  the  Case  of  an  Application  for  the 
Renewal  of  any  Certificate  at  the  licensed  Premises  fa 
which  the  Application  is  made ;  and  it  shall  be  lawful  fcr 
the  Justices  of  the  Peaca  or  Magistrates  respectively^  io 
the  event  of  their  considering  the  Allegations  and  Objec- 
tions against  a  Renewal  of  a  Certificate  contained  in  any 
such  Notice  frivolous  or  vexatious,  or  unauthorized,  to  find 
the  Person  or  Agent,  as  the  Case  may  be,  making  the  same 
liable  in  such  Expenses  as  they  shall  deem  proper,  and  the 
Amount  of  the  Expenses  so  found  due  shall  be  recoverable 
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in  the  Sheriffs  or  Justices  of  tlie  Peace  Small  Debt  Court 
having  Jurisdiction  in  the  District ;  and  a  certified  Copy 
of  the  aforesaid  finding  shall  be  sufficient  Evidence  and 
Authority  for  decerning  for  the  Amount  thereof  with  Ex- 
penses. 

XII.  It  shall  be  lawful  for  the  Justices  of  the  Peace  of  J^f»  <^ 
any  County  or  District,  or  for  the  Magistrates  of  any  Burgh,  gt^«at 
at  any  General  Meeting  for  the  granting  and  Renewal  of  ^^^^ 
Certificates  held  within  their  respective  Jurisdictions,  to  mAvh^ 
hear  and  determine  as  at  present,  and  without  the  Notice  Objectiomi 
required  by  Section  Eleven,  any  Objections  to  be  made  ceSm-**"^ 
verbally  or  in  Writing  by  any  Justice  of  the  Peace  or  ca*w- 
Magistrate,  or  by  the  Procurator  Fiscal,  Chief  Constable, 

or  Superintendent  of  Police,  against  the  granting  or  renew- 
ing or  any  Certificate. 

XIII.  It  shall  be  lawful  for  any  Chief  Constable,  Super-  ^ower  to 
intendent.  Lieutenant,  or  Inspector  of  Police  at  any  Time  ete°t^entBr 
to  enter  and  inspect  any  Eating  House,  Toll  House,  Tem-  Eating 
perance  Hotel,  Shop,  or  other  Place,  or  any  Boat  or  Vessel,  ^.^^Jhey 
where  Food  or  Drink  of  any  Kind  is  sold  to  be  consumed  believe  Ex- 
on  the  Premises,  or  in  which  he  shall  have  Reason  to  be-  L^Joreare 
lieve  that  Exciseable  Liquors  of  any  Kind  are  being  un-  trafficked 
lawfully  trafficked  in  ;  and  it  shall  also  be  lawful  for  any  ^^ 
Constable  of  Police  having  an  Authority  in  Writing  from 

any  Justice  of  the  Peace  or  Magistrate,  or  from  any  Chief 
Constable,  Superintendent,  Lieutenant,  or  Inspector  of 
Police  in  any  Uounty,  District,  or  Burgh,  and  which  they 
are  severally  hereby  authorized  to  m*ant,  to  enter  and  in- 
spect any  such  Eating  Houses,  Toil  Houses,  Temperance 
Plotels,  Shops,  or  Places,  or  any  such  Boats  or  Vessels, 
within  such  County,  District,  or  Burgh  respectively,  at  any 
Time  or  Times  within  Eight  Days  from  the  Date  of  such 
Writing,  as  may  be  specially  mentioned  in  such  Writing; 
and  any  Person  who  shall  refuse  to  admit  or  shall  not  Penalty  for 
admit  such  Officer  of  Police  or  Constable  into  any  such  officeraS* 
Eating  House,  Temperance  Hotel,  Shop,  or  other  Place,  Police,  etc 
Boat  or  Vessel,  or  shall  offi^r  Obstruction  to  his  Admission 
thereto,  shall  thereby  be  guilty  of  an  Offence,  and  may  be 
apprehended  on  a  Warrant  to  that  Effect  granted  by  the 
Sheriff  or  by  any  One  Justice  of  the  Peace  or  Magistrate, 
and  on  being  convicted  thereof  shall  forfeit  ana  pay  a 
Penalty  not  exceeding  Ten  Pounds,  and  failing  immediate 
Payment  shall  be  imprisoned  for  a  Period  not  exceeding 
Sixty  Days:  And  it  shall  be  lawful  for  any  Officer  of 
Police  or  Constable  of  any  County,  District,  or  Burgh, 
without  any  written  Authority,  at  any  Time  to  enter  and 
inspect  any  licensed  Inn  and  Hotel  or  Public  House  therein 
situated,  and  also,  where  he  shall  have  Reason  to  believe 
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that  a  Breach  of  Certificate  is  being  committed,  at  any 
Time  M^ithout  written  Authority  to  enter  and  inspect  the 
Vremises  of  any  Grocer  or  Provision  Dealer  trading  in 
Exciseable  Liquors ;  and  any  Person  who  shall  reiuse  to 
admit  or  shall  not  admit  such  Officer  of  Police  or  Constable 
into  such  licensed  Inn  and  Hotels  Public  House,  or  Pre- 
miseS)  or  shall  offer  Obstruction  to  his  Admission  thereto^ 
shall  thereby  be  suilty  of  an  Offence,  and  on  being  con- 
Yicted  thereof  shall  forfeit  and  pay  a  Penalty  not  exceeding 
Ten  Pounds,  and  failing  imnediate  Payment  of  such 
Penalty  shall  be  imprisoned  for  a  Period  not  exceeding 
Sixty  Days. 
iPoiice  to  XIV-  The  Chief  Officer  of  Police  of  every  County, 

Pe^ns       District,  Place,  and  Burgh  in  Scotland  shall,  on  the  first 
lieeased,      lawful  Day  of  every  Week,  transmit  or  cause  to  be  trans- 
Pre^S^  mitted  to  the  Procurator  Fiscal  appointed  by  the  Justices 
Persons  ia    of  the  Peace  of  such  County  or  District,  or  Procurator 
intoiica-     ^iscal  appointed  by  the  Magistrates  of  such  Burgh,  re- 
tion  have     spectivelv,  a  written  Report  containing  the  Names  of  all 
Wi^iV    P^^sons  licensed  to  sell  Exciseable  Liquors  by  Retail,  fi»m 
to  issue,  or   whose  Premises  Persons  iut  a  State  of  Intoxication  have 
?Som  there  ^"  frequently  seen  to  issue,  and  of  the  Manner  in  which 
is  other        any  special  Permission  granted  in  virtue  of  this  Act  has 
OomDiTint   ^^°  oxcrcised,  and  such  Reports  shall  be  brought  by  such 
Procurator  Fiscal  under  the  Consideration  of  the  Jostices 
of  the  Peace  and  Magistrates  of  every  such  County  and 
Burgh  respectively  when  assembled  to  grant  and  renew 
Certificates :  Provided  always,  that  within  Two  Days  after 
such  Report  shall  have  been  lodged  with  such  Procurator 
Fiscal  Notice  in  Writing,  by  Post,  with  Postage  prepaid, 
shall  be  sent  by  him,  addressed  to  each  licensed  Person  at 
his  licensed  Premises^  of  his  having  been  so  reported  on ; 
and  such  Chief  Officer  of  Police  shall  also,  without  undue 
Delay,  report  to  the  Procurator  Fiscal  or  other  Party  by 
this  Act  directed  to  prosecute  Offenders  all  Offiances  com- 
mitted against  the  recited  Acts  and  this  Act,  or  any  oi 
them,  coming  to  his  Knowledge,  and  shall  at  all  Times  use 
the  Means  within  his  Control  for  the  Detection,  and,  when 
necessary,  the  Apprehension  of  all  Offenders. 
Permitting:       XV.  If  any  Person  licensed  to  sell,  by  Retail,  any  Ex- 
Exci8ea1>ie    ciseable  Liquors,  not  to  be  consumed  on  the  Premises, 
liiquon  in    shall  take  or  carry,  or  authorise  or  permit  or  suffer  to  be 
bouring       taken  or  carried,  any  such  Exciseable  Liquors  out  of  or 
Hoaae,        from  the  HofUse,  Shop,  or  Premises  of  such  licensed  Per* 

vi^lnterft  ^^>  ^^  *^®  Purpose  of  being  sold  or  hawked  on  his  Ac- 
to  evade  the  count,  or  for  his  Benefit  or  Profit,  or  for  the  Purpose  of 
J^^»«  being  drunk  or  consumed  for  his  Benefit  or  Profit  in  any 
to  be  other  House,  or  in  any  Tent|  Shed,  or  other  PremiseB^  (^ 
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any  Kind  whatever,  belonging  to  such  Person,  or  hired,  JJ^*5^go^ 
used,  or  occupied  by  him,  or  in  which  he  may  be  interested,  the  Pre> 
such  Exciseable  Liquors  shall  be  deemed  and  taken  to  have  °^^ 
been  drunk  or  consumed  upon  the  Premises  of  the  Person 
so  licensed,  and  such  Person  shall  be  deemed  guilty  of  a 
Breach  of  his  Certificate,  and  shall  be  liable  in  the  Penal- 
ties and  Expenses  and  Forfeitures  for  such  Ofiknce,  as  by 
the  recited  Acts  and  this  Act  provided. 

XVI.  Eveiy  Person  hawking  Spirits  or  other  Excise-  j^®'"??' 
able  Liquors  shall  thereby  be  guilty  of  an  Offence,  and  Excisable 
may  be  taken  into  Custody  by  any  Constable  or  Officer  of  Liquors 
Police,  or,  in  the  Absence  of  any  Constable  or  Officer  of  ^^^ 
Police,  by  any  Person  whomsoever,  and  may  be  detained  hended,and 
in  any  Police  Office  or  Station  House,  or  othea*  convenient  Son  to  be" 
Place,  and  not  later  than  in  the  course  of  the  first  lawful  fined  or  im- 
Day  after  he  shall  have  been  so  taken  into  Custody  shall  P'^i^oucd. 
be  brought  before  a  Justice  of  the  Peace  or  Magistrate,  or 

if  not  so  taken  into  Custody,  or  if  he  shall  have  been 
liberated  on  Bail  or  Pledge,  may  be  summoned  to  appear 
before  a  Justice  of  the  Peace  or  Magistrate,  and  on  being 
convicted  of  such  Offence  shall  forfeit  and  pay  a  Penalty 
not  exceeding  Ten  Pounds,  and  in  default  of  immediate 
Payment  shall  be  imprisoned  for  a  Period  not  exceeding 
Sixty  Days. 

XVII.  Every  Person  trafficking  in  any  Spirits  or  other  Penalty  on 
Exciseable  Liouors  in   any  Place  or  Pl«mises  without  ^ffi^^ng 
having  obtained  a  Certificate  in  that  Behalf  in  Terms  of  in  Excise- 
this  Act  shall  be  guilty  of  an  Offence,  and  on  being  con-  j^1j^q„ 
victed  thereof  shall  for  each  such  Offence  forfeit  and  pay  without  a 
the  fnll  Penalties  provided  in  the  Thirtieth  Section  of  the  Certificate.; 
said  first-recited  Act,  together  with  the  Expenses  of  Pro- 
secution and  Conviction;  and  in  Default  of  immediate 
Payment  thereof  shall  be  imprisoned  for  the  entire  Periods 
respectively  prescribed  by  the  said  Thirtieth  Section  of  the 

said  first-recited  Act :  Provided  always,  that  the  Penalty 
and  Term  of  Imprisonxient  themby  provided  for  a  Third 
Offence  shall  likewise  be  imposed  in  the  Case  of  every 
subsequent  Ofience. 

X VIII.  In  the  Case  of  any  Person  complained  of  for  Sheriff, 
any  Offence  against  the  recited  Acts  or  this  Act,  excepting  ^^tice*' 
for  Breach  of  Certificate,  it  ^hall  be  lawful  for  any  Sheriff^  may  grant 
or  any  One  Justice  or  Magistrate  to  or  before  whom  such  ^^^^  ^ 
Complaint  shall  have  been  presented,  unless  by  this  Act  and  War- 
otherwise  provided,  to  grant  Warrant  for  summoning  the  J^***  *?    , 
Person  complained  of,  upon  an  InducisB  of  not  less  than 
Forty-eight  Hours,  to  appear  to  answer  to  such  Complaint 

at  a  Time  and  Place  to  be  therein  specified ;  and  in  the 
Case  of  any  Person  complained  of  for  trafficking  in  Spirits 
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or  other  Exciseable  Liquors  in  any  Place  or  Premises 
Tvithout  having  obtained  a  Certificate  in  that  Behalf,  it 
shall  be  lawful  for  any  Sheri£P  or  any  One  Justice  or 
Magistrate,  if  he  shall  see  fit,  instead  of  granting  Warrant 
to  summon  such  Offender,  to  grant  Warrant  to  apprehend 
such  Offender,  to  answer  to  the  Complaint,  and  to  be 
further  dealt  with  as  is  provided  by  said  recited  Acts  and 
this  Act. 

XIX.  In  order  to  warrant  Ihe  Conviction  of  any  Per- 
son for  trafficking  in  any  Spirits  or  other  Exciseable 
Liquors  in  any  Place  or  Premises  without  a  Certificate  in 
that  Behalf,  it  shall  be  sufficient,  in  the  Absence  of  con- 
trary Evidence,  to  prove  that  some  Person  other  than  the 
Owner  or  Occupant  of  such  Place  or  Premises  shall  at  the 
Time  charged  have  been  found  in  such  Place  or  Premises 
drunk  or  drinking,  or  having  had  Drink  supplied  to  him 
therein,  and  that  such  Place  or  Premises  is  or  are  by  Re- 
pute kept  as  a  Shebeen,  or  at  the  Time  charged  contained 
Drinking  Utensils  and  Fittings  usually  found  in  Houses 
licensed  for  the  Sale  of  Exciseable  Liquors ;  and  every 
Person  found  in  any  Shebeen  drunk  or  drinking  shall 
thereby  be  guilty  of  an  Offence,  and  may  at  the  Time  be 
taken  into  Custody  by  any  Officer  of  Police  or  Constable, 
and  detained  in  any  Police  Office  or  Station  House,  or 
other  convenient  Place,  and  not  later  than  in  the  course  of 
the  first  lawful  Day  after  he  shall  be  so  taken  into  Custody 
shall  be  brought  before  a  Justice  of  the  Peace  or  Magi- 
strate, or  if  not  so  taken  into  Custody,  or  if  he  shall  have 
been  liberated  on  Bail  or  Pledge,  may  be  summoned  to 
appear  before  a  Justice  of  the  Peace  or  Magistrate,  and  on 
bemg  convicted  of  such  Offence  shall  foneit  and  pay  a 
Penalty  not  exceeding  Ten  Shillings^  and  in  default  of 
immediate  Payment  thereof  shall  be  imprisoned  for  a  Period 
not  exceeding  Ten  Days. 

XX.  It  shall  be  lawful  for  any  Justice  of  the  Peace  of 
anv  County  or  District,  or  Magistrate  of  any  Burgh,  upon 
bemg  satisfied  by  the  personal  Examination  on  Oath  of  a 
crediole  Witness  that  there  is  reasonable  Ground  for  be- 
lieving that  Exciseable  Liquors  are  trafficked  in  within 
any  House  or  other  Premises  within  such  County  or  Burgh, 
as  the  Case  may  be,  not  licensed  for  the  Sale  thereof,  or 
by  any  Person  not  having  a  Licence  to  sell  Exciseable 
Liquors  in  or  at  such  House  or  Premises,  or  that  such 
Liquors  are  illegally  kept  for  Sale  or  for  the  Purpose  of 
being  trafficked  in  at  such  House  or  Premises,  to  grant 
Warrant  under  his  Hand  authorizing  any  Chief  Constable, 
Superintendent,  Lieutenant,  Inspector,  or  Sergeant  of 
Police,  with  any  Police  Officers  or  Constables  to  enter 
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such  House  or  Place  at  all  Times  and  to  search  for  Ex- 
ciseable  Liquors,  and  if  the  same  be  found  in  such  House 
or  Place  exceeding  One  Gallon  to  seize  such  Exciseable 
Liquors,  together  with  the  Vessel  or  Vessels  in  which  the 
same  are  contained ;  and  such  Warrant  shall  continue  in 
force  for  One  Month  from  the  Date  thereof,  and  shall  be 
a  sufficient  Authority  to  the  Chief  Constable,  Superin- 
tendent, Lieutenant,  Inspector,  or  Sergeant  of  Police  there* 
in  named,  and  their  Assistants  respectively,  to  enter  into 
such  House  or  Place  and  seize  all  such  Liquors  as  afore- 
said, and  the  Vessels  containing  the  same,  and  to  cany 
away  and  retain  the  same  until  disposed  of  as  hereinafter 
provided :  And  the  Person  occupymg  or  using  the  Pre-  Penalties, 
mises  where  such  Liquors  shall  be  found  as  aforesaid  shall 
thereby  be  guilty  of  an  OflFence,  and  on  being  convicted 
thereof  shall  forfeit  and  pay  for  the  First  Offence  a  Penalty 
not  exceeding  Five  Pounds  nor  less  than  Two  Pounds,  and 
in  default  of  immediate  Payment  shall  be  imprisoned,  with 
or  without  Hard  Labour,  for  any  term  not  exceeding  Thirty 
Days  nor  less  than  Ten  Days,  and  for  the  Second  and 
every  subsequent  Offence  a  Penalty  not  exceeding  Ten 
Pounds  nor  less  than  Five  Pounds,  and  in  default  of  im- 
mediate Payment  shall  be  imprisoned,  with  or  without 
Hard  Labour,  for  any  Term  not  exceeding  Sixty  Days  nor 
less  than  Thirty  Days :  And  all  such  Exciseable  Liquors 
and  the  Vessels  containing  the  same  so  seized  as  aforesaid 
shall  be  forfeited  and  sold  without  further  Warrant,  and 
the  Proceeds  of  such  Sale  shall  be  paid  into  the  Bogue 
Money  Funds  of  the  County  or  Police  Funds  of  the 
Burgh,  and  where  there  are  no  Police  Funds,  into  the 
Corporation  Funds  of  the  Burgh,  as  the  Case  may  be,  in 
which  the  Premises  in  which  such  Liquors  shall  have  been 
found  are  situate. 

XXI.  Every  Person  who  shall  be  riotous,  quarrelsome,  Penalty  on 
or   disorderly  in   any  Shop,   House,  Premises,  or  Place  disorderly 
licensed  for  the  Sale  of  Spirits,  Wine,  Porter,  Ale,  Beer,  refSSn^ 
or  other  Exciseable  Liquors  by  Betail,  whether  to  be  con-  }{^^^ 
sumed  on  the  Premises  or  not,  and  shall  reAise  or  neglect  ho^  on 
to  quit  such  Shop,  House,  Premises,  or  Place  upon  being  Bequest 
requested  so  to  do  by  the  Occupier  or  Manager  thereof,  or 
his  Agent  or  Servant,  or  by  any  Constable,  and  every  Per- 
son who  shall  refuse  to  quit  such  Shop,  Premises,  or  Place 
at  the  Time  of  closing  prescribed  by  this  Act,  on  being  re- 
quired to  do  so  as  aforesaid,  shall  thereby  be  guilty  of  an 
Offence,  and  may  be  taken  into  Custody  by  any  Officer  of 
Police  or  Constable,  and  detained  in  any  Police  Office  or 
Station  House,  or  other  convenient  Place,  and  not  later 
than  in  the  course  of  the  first  lawful  Day  after  he  shall 
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have  been  so  taken  into  Custodj  shall  be  bronght  before  a 
Sheriff  or  any  One  Justice  of  the  Peace  or  Bfaffistrate,  or 
if  not  so  taken  into  Cnstodj,  or  if  he  shall  have  been 
liberated  on  Bail  or  Pledge,  may  be  summoned  to  appear 
before  a  Sheriff  or  any  One  Justice  of  the  Peace  or  Majri- 
strate,  and  on  being  convicted  of  such  Offence  shall  forfeit 
and  pay  a  Penalty  not  exceeding  Forty  Shillings,  and  in 
default  of  immediate  Payment  shall  be  imprisoned  fiir  a 
Period  not  exceeding  Twenty  Dajrs;  and  all  Constables 
are  hereby  authorized  and  empowered  to  assist  in  expelling 
such  riotous,  quarrelsome,  or  aisorderiy  Person  refusing  to 

?uit  the  Premises  at  the  Hour  of  closing  from  such  Shops, 
louses,  Premises,  and  Places. 
Person»  XXII.  EveiT  Person  who  by  any  wilfully  false  Repre- 

prewBnUng    mentation  shall  mduce  any  Inn  and  Hotel  Keeper,  or  the 
themselves    Servant  of  any  Inn  and  Hotel  Keeper,  to  sell  or  give  out  to 
^iioref  ™^    him  Exciseable  Liquors  on  any  Sunday^  or  to  sell  or  pve 
liable  to  a     out  to  him  Exciseable  Liquors  on  any  other  Day  during 
Penalty.       Hours  when  the  Sale  of  Exciseable  Liquors,  excepting  to 
Lodgers  or  Travellers,  is  prohibited  by  the  Certificate  of 
such  Inn  and  Hotel  Keeper,  shall  thereby  be  guilty  of  an 
Offence,  and  on  being  convicted  thereof  by  any  Sheriff  or 
any  One  Justice  of  the  Peace  or  Magistrate  shall  forfeit 
and  pay  a  Penalty  not  exceeding  Five  Pounds,  and  in 
default  of  immediate  Payment  shall  be  imprisoned  for  a 
Period  not  exceeding  Thirty  Pays. 
Penaitj  to        XXIII.  Every  Person  found  in  a  State  of  Intoxication, 
krand'fn-     ^*^^  incapable  of  taking  care  of  himself  and  not  under  the 
toxicated      Care  or  Protection  of  some  suitable  Person,  in  any  Street, 
^^  We  of    Thoroughfare,  or  Public  Place,  shall  be  thereby  guilty  rf 
toking^i^ra  an  OiFencc,  and  may  be  taken  into  Custody  by  any  Officer 
of  them-      of  Police  or  Constable,  and  detained  in  any  Police  Office 
^^  or  Station  House,  or  other  convenient  Place,  and  not  later 

than  in  the  course  of  the  First  lawful  Day  after  he  shall 
have  been  so  taken  into  Custody  shall  be  brought  before  a 
Sheri£Por  any  One  Justice  of  the  Peace  or  Magistrate,  or 
if  not  so  taken  into  Custody,  or  if  he  shall  have  been 
liberated  on  Bail  or  Pledge,  may  be  summoned  to  appear 
before  such  a  Sheriff,  Justice  of  the  Peace,  or  Magistrate, 
and  on  being  convicted  of  such  Offence  shall  foneit  and 
pay  a  Penalty  of  Five  Shillings,  and  in  deiault  of  imme- 
diate Payment  shall  be  imprisoned  for  a  Period  not  ex- 
ceeding Twenty-four  Hours^ 
Penalty  for       X^UlV.  Every  Person  liceJised  to  sell  Spirits,  Wine, 
ColiSuWef  ^^^^^y  ^^   ^Reer^  Cyder,  Perry,  or  other  Exciseable 
wbu^eoii      Liquors  by  Retail,  whether  to  be  drunk  or  consumed  (m 
i>tt*j-         the  Premises  or  not,  who  knowingly  harbours  or  entertain^ 
or  suffers  to  remain  in  the  licensed  Premises  whemn  be 
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carries  on  his  Basiness,  any  Constable  during  any  Part  of 
the  Time  appointed  for  his  being  on  Duty,  unless  for  th^ 
Purpose  of  quelling  any  Disturbances  or  restoring  Order, 
or  otherwise  in  the  Discharge  of  his  Duty,  shall  be  guilty 
of  an  Offence,  and  on  being  convicted  thereof  shall  forfeit 
and  pay  a  Penalty  not  exceeding  Five  Pounds,  and  in 
default  of  immediate  Payment  shall  be  imprisoned  for  a 
Period  not  exceeding  Thirty  Days. 

XXV.  Every  Person  who,  after  the  passing  of  this  Act,  Prooumtor 
shall  commit  any  Breach  of  Certificate,  or  who  shall  in  any  ^^^  ^^ 
other  Manner  offend  against  either  of  the  recited  Acts  or  Party  ap- 
this  Act,  shall  be  prosecuted,  and  all  Penalties,  together  ^u*^^ 
with  the  Expenses  of  Prosecution  and  Conviction  to  be  secatew 
ascertained  on  Conviction,  shall  be  recovered,  unless  by 
this  Act  otherwise  specially  directed  or  authorized,  before 
the  Sheriff  or  any  Two  or  more  Justices  of  the  Peace  of 
the  County,  or  any  Magistrate  of  the  Burgh  having  Juris- 
diction in  the  County  or  Burgh,  as  the  Case  may  be,  in 
which  such  Offender  shall  reside  or  such  Offence  shall 
have  been  committed,  at  the  Instance  of  the  Procurator 
Fiscal,  or  of  sucli  other  Party  as  shall  be  specially  appointed 
to  prosecute  such  Class  of  Offences  by  the  Justices  of  the 
Peace  of  the  County  in  General  Quarter  Sessions  assem- 
bled, or  the  Magistrates  of  the  Burgh,  as  the  Case  may 
be,  and  which  Appointment  they  are  hereby  specially  au- 
thorized to  make,  and  such  Justices  of  the  Peace  in  General 
Quarter  Sessions,  or  Magistrates,  as  the  Case  may  be,  shall 
fo>m  Time  to  Time  fisafeaaonable  Sam  in  name  of  S^aiy, 
or  a  reasonable  Bate  of  Bemuneration  by  Fees  for  Prose- 
cutions, and  all  other  Business  under  this  Act,  to  be  paid 
annually  to  such  Procurator  Fiscal  or  other  Party  appointed 
to  prosecute  as  aforesaid ;  and  which  Salary,  or  the  Amount 
of  the  Account  of  such  Fees,  as  the  same  shall  be  taxed  by 
the  Clerk  of  the  Peace  of  the  County  or  District,  or  the 
Town  Clerk  of  the  Burgh,  as  the  Case  may  be,  together 
with  all  necessary  and  proper  Outlays  attending  such 
Prosecutions,  and  also  the  Execution  of  the  recited  Acts 
and  this  Act,  shall  form  a  proper  Charge  against,  and 
shall  be  paid  annually  out  of  the  Bogue  Money,  or  other 
Fund  of  the  County  out  of  which  the  Expenses  of  Criminal 
Prosecutions  are  in  use  to  be  paid,  and  in  Burghs  out  of 
the  Police  Funds,  or,  where  there  are  no  Police  Funds, 
out  of  the  Corporation  Funds  of  the  Burgh,  as  the  Case 
mav  be ;  and  all  Penalties  and  Expenses  of  Prosecutions  Applies* 
and  Convictions  incurred  under  and  imposed  by  the  re-  p^^^^^ 
cited  Acts  and  this  Act  shall,  when  recovered,  if  adjudged  And  £x- 
by  any  Sheiifl^  or  Justice  or  Justices  of  the  Peace,  or  P^^*^ 
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Magistrate  of  any  Burgh  or  Place  other  than  a  Soyal  or 
Parliamentary  Burgh,  be  wholly  paid  into  the  Rogae 
Money  Fund  of  the  County,  and,  if  adjudged  by  any 
Magistrate  or  Police  Judge  of  any  Boyal  or  Parliamentaxy 
Burgh,  be  wholly  paid  into  the  Police  Funds,  or,  where 
there  shall  be  no  Police  Funds,  into  the  Corporation  Funds 
of  the  Burgh  in  which  such  Penalties  shall  be  imposed 
respectively. 
Offences  AXVI.  Every  Offence  committed  against  the  recited 

^^*o  ^     Acts  and  this  Act,  or  any  of  them,  may,  except  where  in- 
consistent with  the  Provisions  and  Conditions  of  this  Act, 
be  tried  and  determined  in  a  summary  Manner,  without 
any  written  Pleadings,  or  Record,  or  Notes  of  Evidence, 
and  before  the  Courts,  and  subject  to  the  Provisions  and 
Conditions  provided  in  the  said  recited  Acts  or  either  of 
them  ;  but  in  any  Prosecution  under  the  recited  Acts  and 
this  Act,  or  any  of  them,  the  Complaint  and  Procedure 
following  thereupon  shall  be  in  the  Form,  or  as  nearly  as 
may  be  in  the  Form,  provided  by  Schedule  (D.)  to  this 
Act  annexed ;  and  it  shall  be  lawful  for  the  Sheriff,  Justice 
or  Justices,  Magistrate  or  Magistrates,  before  whom  such 
Prosecution   is  brought,   to  proceed  in  Absence  of  the 
Accused,  upon  Proof  by  the  Oath  of  an  Officer  or  Con- 
stable that  the  Accused  has  been  duly  summoned,  or  to 
issue  bis  or  their  Warrant  for  apprehending  and  bringing 
the  Accused  before  him  or  them,  as  the  Case  may  be. 
Power  to         XXVII.  It  shall  be  lawful  for  any  Justice  of  the  Peace 
iSri^tL  ^^  Magistrate,  in  any  Application  for  the  granting  or  r&- 
to  rammon   newing  of  a  Certificate  under  the  Provisions  of  the  recited 
Witneeses.    Acts  or  this  Act,  or  in  dealing  with  any  Objection  to  such 
Applications,  or  in  any  other  Matter  arising  under  the 
Provisions  of  the  said  recited  Acts  and  this  Act,  or  any  of 
them,  to  grant  Warrant  to  summon  Witnesses  and  Ilavers 
on  behalf  of  any  Party  interested ;  and  it  shall  be  lawful 
for  the  Justice  or  Justices  of  the  Peace,  Magistrate  or 
Magistrates,  before  whom  respectively  any  sucn  Applica- 
tion, Objection,  or  Matter  shall  be  dependmg,  to  examine 
all  such  Witnesses  and  Havers  on  Oath  or  solemn  Affirma- 
tion, and  to  do  and  perform  all  Things  necessary  for  the 
due  and  proper  Hearing  and  Determmation  of  the  Cause 
Punish-       or  Matter :    And  any  Person  summoned  as  a  Witness  or 
wti^    as  a  Haver  to  appear  before  any  Sheriff,  Justice  or  Justices 
refosing  to    of  the  Peace,  or  Magistrate,  touching  any  Matter  arising 
^wi^   out  of  the  recited  Acts  or  this  Act,  either  on  the  Part  of 
ug.  the  Complainer  or  of  the  Person  complained  against,  or  of 

any  Person  interested  in  such  Matter,  who  shall  n^ect 
or  refuse  to  appear  at  the  Time  and  Place  for  that  rur- 
pose  appointed,  and  who  shall  not  make  such  reawnabte 
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Excuse  for  such  Neglect  or  Refusal  as  shall  be  admitted 
and  allowed  by  6uch  Sheriff,  Justice  or  Justices,  or  Magis- 
trate, niay,  when  it  shall  be  proved  on  Oath  that  he  has 
been  duly  summoned  at  least  Twenty-four  Hours  before 
the  Meeting  of  the  Diet  of  the  Court,  be  apprehended  and 
committed  to  Prison  under  the  Warrant  of  the  said  Sheriff, 
Justice  or  Justices,  or  Magistrate,  till  he  finds  Security  to 
appear  and  give  Evidence ;  and  any  Person  who  shall  so 
neglect  or  refuse  to  appear,  or  who  appearing  shall  refuse 
to  be  examined  on  Oath  or  solemn  Affirmation,  shall 
thereby  be  guilty  of  an  Offence,  and  on  being  convicted 
thereof  shall  forfeit  and  pay  any  Sum  not  exceeding  Five 
Pounds,  and  in  default  of  immediate  Payment  shall  be  im- 
prisoned for  a  Period  not  exceeding  Thirty  Days ;  and  if 
any  Person  who,  under  Examination  on  Oath  or  solemn 
Affirmation  before  any  Sheriff,  Justice  or  Justices,  or 
Magistrate,  in  any  Matter  arising  under  the  Provisions  of 
the  said  recited  Acts  or  this  Act,  shall  prevaricate  or  wil- 
fully conceal  the  Truth,  it  shall  be  lawful  to  such  Sheriff, 
Justice  or  Justices,  or  Magistrate,  in  open  Court,  without 
any  formal  Complaint  ana  in  a  summary  Manner,  to  ad- 

^*udge  the  Person  so  offending  to  be  imprisoned  for  any 
Period  not  exceeding  Sixty  Days,  or  to  forfeit  and  pay  a 
Penalty  not  exceeding  Five  Pounds,  and  in  default  of  im- 
mediate Payment  to  oe  imprisoned  for  a  Period  not  ex- 
ceeding Thirty  Days,  and  the  Sentence  awarding  such 
Punishment  shall  set  forth  shortly  die  Nature  of  the 
Offence. 

XXVIII.  It  shall  be  lawful  for  the  Justice  or  Justices  Power  to 
of  the  Peace,  Sheriff,  or  Magistrate  before  whom  any  Pep-  5^,^^^^^ 
son  may  be  brought  for  Trial  for  any  Offence  against  the  detain 
recited  Acts  and  this  Act,  or  any  of  them,  to  adjonrn  the  ^«*<^o"- 
hearing  of  the  Complaint  from  Time  to  Time  as  may  be 
deemeci  necessary,  and  also,  if  considered  fit,  to  order  the 
Detention  of  such  Person  in  Prison,  or  in  any  Police  Office 

or  Station  House,  till  the  next  Diet  of  Court,  unless  Bail 
is  found,  or  a  Pledge  given  to  an  Amount  not  exceeding  the 
maximum  Penalty  concluded  for, 

XXIX.  Nothing  contained  in  the  recited  Acts  or  this  OfFenceA 
Act  shall  prevent  anything  done  which  may  be  an  Offence  ^outed^?" 
under  this  Act,  but  which  might  have  been  prosecuted  and  Common 
punished  as  an  Offence  at  Common  Law,  or  under  any  ^'^• 
other  Act,  if  this  Act  had  not  passed,  from  being  so  prose^ 

cuted  and  punished  as  if  this  Act  had  not  passea, 

XXX.  Tor  the  Purpose  of  trying  Offences  against  the  OflfenoeB 
recited  Acts  and  this  Act,  or  any  of  them,  except  in  Cases  ^^^>Po. 
of  Breach  of  Certificate  and  of  imposing  Penalties  and  Uoe  Courts. 
declaring  Forfeitures  under  the  same,   the  Expressions 
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*  Magistrate  of  any  Burgh,'  *  Magistrate/  and  ^  Magis- 
trates/ shall  inclnae  any  Jadge  officiating  in  any  Court 
for  the  Trial  of  Police  Offences  ander  the  Provisions  of 
any  Local  or  General  Police  Act ;  and  all  such  Offences 
committed  within  the  Jurisdiction  of  any  such  Judge  may 
be  tried  by  and  before  him  in  any  such  Court,  at  the  In* 
stance  of  the  Procurator  Fiscal  or  other  Party  acting  as 
Prosecutor  under  the  Twenty-fifth  Section  of  this  Act: 
^e^      And  every  Person  offending  against  the  Sixteenth,  Nine* 
^Ss.16,  "*  teenth,  Iwenty-first,  and  Twenty-third  Sections  of  this 
19, 21,  and   Act  may,  if  such  Procurator  Fiscal  or  Prosecutor  shall 
AcimAyjbe  <^hoose  SO  to  do,  be  prosecuted  before  the  Court,  and  in  the 
WedinPo-  Manner  provided  for  the  Trial  of  Police  Offences  by  any 
oe  Courts.  Qejjeral  or  Local  Police  Act  in  force  in  the  County,  Dis- 
trict, or  Burgh  or  Place  where  the  Offender  shall  reside 
or  the  Offence  shall  have  been  committed,  instead  of  as 
herein  otherwise  provided. 
^^\      XXXL  AU   Warrants,  Orders,  Interiocutors,  Judg- 
enforoed  in  ments.  Sentences,  and  Decreets  of  Sheriffs,  Justices,  and 
other  Magistrates,  issued  or  pronounced  under  the  Authority  of 

^  win  66,  ^j^^  recited  Acts  or  of  this  Act,  may  be  executed  and  en- 
forced in  any  County,  District,  Burgh,  or  Jurisdiction 
other  than  that  in  which  they  were  so  issued  or  pronounced, 
provided  the  Concurrence  of  the  Sheriff  or  any  One  Justice 
of  the  Peace  or  Magistrate  of  such  other  County,  District, 
Burgh,  or  Jurisdiction  respectively  be  endorsed  thereon, 
by  any  Constable  or  Officer  of  Court  of  the  original  or  of 
any  other  County,  District,  Bui^h,  or  Jurisdiction,  and 
which  Concurrence  all  Sheriffs,  tJustices  of  the  Peace,  and 
Magistrates  are  hereby  authorized  to  grant. 
Fees  to  XXXU.  It  shall  not  be  lawful  tor  the  Clerk  of  the 

to  h^more  P^^^^J  ^^  Sheriff  Clerk  of  any  County  or  District,  or  the 
tiian  autho-  To wu  Clerk  of  any  Burgh,  to  demand  or  Feceive  any  greater 
™®^**y  or  additional  Fee  or  Remuneration  for  anything  done 
rE.)  to^^  under  the  recited  Acts  or  this  Act  than  is  authorized  by  the 
^0*-  Schedule  (E.')  to  this  Act  annexed,  and  the  Town  Clerb 

of  those  Parliamentary  Burghs  the  Magistrates  of  which 
are  not  at  present  authorized  to  grant  Certificates  shall  pay 
to  the  present  Clerks  of  the  Peace  in  the  Counties  witnin 
which  such  Burghs  are  situated  One  Half  of  the  Fees  re- 
ceived by  such  Town  Clerks  in  respect  of  Applications  for 
Certificates  and  Disposal  of  the  same  under  this  Act  and 
the  Acts  herein  recited,  during  the  Time  such  Clerks  of  the 
Peace  shall  continue  to  hold  Office. 
Pereonsto    .    XXXIII.  It  shall  be  competent  to  any  Person  conceiT- 
appeaifrom  ing  himself  aggrieved  by  any  Warrant,  Sentence,  Order, 
S^hM^B   ^^^^^9  Judgment,  or  Decision  made  or  given  by  any 
etc.,  to  cir^  Sheriff,  Justice  or  Justices  of  the  Peace^  or  Ma^slimtei  in 
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any  Cause^  FrosecutioOy  or  Complaint  raised  under  the  ©j^t  Courts, 
Authority  of  the  recited  Acts  or  oi  this  Act,  for  Breach  of 
Certificate,  or  for  trafficking  in  Spirits  or  other  Exciseable 
Liquors  without  a  Certificate,  to  bring  the  Case  by  Appeal 
befere  the  next  Circuit  Court  of  Justiciary,  or  where  there 
are  no  Circuit  Courts  before  the  High  Court  of  Justiciary 
at  JEdinburghy  in  the  Manner,  and  by  and  under  the  Rules, 
Limitations,  Conditions,  and  Restrictions  which  shall  fi:t)m 
Time  to  Time  be  prescribed  by  the  said  High  Court  of 
Justiciary:  Provided  always,  that  such  Appeal  shall  be 
competent  only  when  founded  on  the  Ground  of  Corrup- 
tion or  Malice  and  Oppression  on  the  Part  of  the  Sheriff, 
Justice  or  Justices  or  the  Peace,  or  Magistrate^  as  the 
Case  may  be,  or  on  such  Deviations  in  point  of  Form  fi:t>m 
the  statutory  Enactments  as  the  Court  shall  think  have 
prevented  substantial  Justice  from  having  been  done :  Pro- 
vided also,  that  such  Appeal  shall  be  heard  and  determined 
in  open  Court,  and  that  it  shall  be  competent  to  the  Court 
to  correct  such  Deviation  in  point  of  Form :  Provided 
further,  that  Notice  in  Writing  of  such  Appeal  shall  be 
given  to  the  opposite  Party,  ana  to  the  Clerk  of  the  Court 
pronouncing  such  Warrant,  Sentence,  Order,  Decree, 
Judgment,  or  Decision,  within  Eight  Days  of  the  Date 
thereof,  and  that  no  Appeal  shall  be  received  or  entertained 
unless  the  Party  appealing  shall,  along  with  his  Appeal, 
deposit  with  the  Clerk  of  the  Circuit  Court  or  of  the  High 
Gourt  of  Justiciary,  as  the  Case  may  be,  a  Certificate 
tinder  the  Hand  of  the  Sheriff  Clerk,  Town  Clerk,  or  Clerk 
of  the  Peace,  or  Clerk  to  the  Magistrates,  as  the  Case  may 
be,  that  he  has  made  Consignation  in  the  Hands  of  sucn 
Clerk  of  the  whole  Sum  and  Expenses,  if  any,  decerned 
for  by  the  Warrant,  Sentence,  Oi^er,  Decree,  Judgment, 
or  Decision  appealed  firom,  and  unless  he  shall  have  found 
sufficient  Security  for  the  whole  Expenses  which  may 
be  incurred  and  found  due  under  the  Appeal :  Pro- 
vided always,  that  nothing  herein  contained  shall  be  held 
to  exclude  or  interfere  with  the  Right  of  Appeal  to 
Quarter  Sessions  which  at  present  exists,  provided  the 
Appellant  shall  forthwith  deposit  with  the  Clerk  of  the 
Peace  the  Amount  of  Penalty  and  Costs  awarded  against 
him. 

XXXIV.  No  Warrant,  Sentence,  Order,  Decree,  Judg-  ®®5**°^ 
ment  or  Decision  made  or  given  by  any  Quarter  Sessions,  ^ntB^not' 
Sheriff,  Justice  or  Justices  of  the  Peace,  or  Magistrate,  in  ^bject  to 
any  Cause,  Prosecution,  or  Complaint,  or  in  any  other  ezcepras 
Matter  under  the  Authority  of  the  said  recited  Acts  or  of  provided 
this  Act,  shall  be  subject  to  Reduction,  Advocation,  Sus-  ^y*^'^*^** 
pension,  or  Appeal,  or  any  other  Form  of  Beview  or  Stay 
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of  Execution^  on  any  Ground  or  for  any  Reason  whatever, 
other  than  by  this  Act  provided. 
Limitatioii        XXXV.   Every  Action  or  Prosecution   against  any 
Sheriff,  Justice  or  Justices  of  the  Peace,  Mafi^strate,  or 
Judge  acting  under  any  General  or  Local  Police  Act,  or 
against  any  Sheriff  Clerk,  Clerk  of  the  Peace,  or  Town 
Clerk,  or  any  Procurator  Fiscal,  Superintendent,  or  other 
OflScer  of  Police,  or  Constable,  or  other  Person,  on  account 
of  anything  done  in  execution  of  the  recited  Acts  and  this 
Act,  or  any  of  them,  shall  be  commenced  within  Two 
Months  after  the  Cause  of  Action  or  Prosecution  shall  have 
arisen,  and  not  afterwards. 
Nothing  to       XXXVI.  Nothing  herein  contained  shall  be  held  to 
^^*  <*'      repeal  or  affect  the  Provisions  of  the  recited  Acts  or  either 
recited  Act,  of  them,  cxcopt  in  SO  far  only  as  shall  be  necessary  to  give 
*^^^ff  t  ^^^^^  *^  ^^^  Provisions  of  this  Act ;  and  the  Provisions 
totiiia Mi.  And  Enactments  contained  in  the  recited  Acts,  so  far  as 
not  repealed,  shall  extend,  and  be  construed,  deemed,  and 
taken  to  extend,  to  and  form  Part  of  this  Act,  in  the  same 
Manner  and  as  fully  and  to  all  Intents  and  Purposes  as  if 
the  said  Provisions  and  Enactments  were  herein  repeated 
and  set  forth  at  Length. 
LateiT«iJt»-       XXXVII.  In  this  Act  the  Mowing  Words  and  Ex- 
Ten^        pressions  shall  have  the  several  meanings  hereby  assigned 
to  them,  unless  there   be  something  in  the  Subject  or 
Context  repugnant  to  such  Construction ;  that  is  to  say, 
The  Expression  ^Inn  and  Hotel'  shall  in  Towns  and 
the  Suburbs  thereof  refer  to  a  House  containing  at 
least  Four  Apartments  set  apart  exclusively  for  the 
Sleeping  Accommodation  of  Travellers ;  and  in  Rural 
Districts   and  populous  Places  not  exceeding  One 
thousand  Inhabitants,  according  to  the  Census  last 
before  taken,  to  a  House  containing  at  least  Two  such 
Apartments!  ^ 

The  Word  *  Shebeen'  shall  mean  and   include  even' 
House,  Shop,  Boom,  Premises,  or  Place  in  whicK 
Spirits,  Wine,  Porter,  Ale,  Beer,  Cyder,  Perry,  or 
otner  Exciseable  Liquors  are  trafficked  in  by  Retail 
without  a  Certificate  and  Excise  Licence  in  diat  Be- 
half: 
The  Expression  trafficking'  shall  mean  and  include 
bartering,  selling,  dealing  in,  trading  in,  exponng  or 
offering  for  Sale  by  Retail : 
The  Word  ^  hawking '  shall  mean  and  include  trafficking 
in  or  about  the  Streets,  Highways,  or  other  Places,  or 
in  or  from  any  Boat  or  other  Vessel  upon  Uie  Water: 
The  Word  *  Certificate '  shall  mean  any  Cerdficale  in 
Terms  of  this  Act : 
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The  Word  'Sheriff'   shall  mean  and  include  Sheriff 

Substitute : 
The  Word  '  Burgh'  shall  mean  and  include  any  Royal 
or  ParliameDtary  Burgh,  and  the  Boundaries  of  such 
Parliamentary  Burghs  shall  for  the  Purposes  of  this 
and  the  recited  Acts  be  the  same  as  those  within  which 
the  Magistrates  of  such  Burghs  have  Jurisdiction  in 
Matters  of  Police : 
The  Word  '  Constable '  shall  mean  and  include  Officers 
of  Court,  Chief  Constable,  Superintendent  of  Police, 
and  every  Grade  of  Constable  or  Police  Officer,  or 
any  Person  belonging  to  any  Constabulary  Force  in 
any  Part  of  Scoilandj  as  also  any  Sheriff  Officer  or 
Justice  of  Peace  Constable. 
XXXVIII.  This  Act  sliall  commence  and  take  effect  Sincement 
from  and  after  the  First  Day  of  September  next  after  the  of  Act 
passing  thereof. 

X  aXIX.  This  Act  may  be  cited  for  all  Purposes  as  «The  ShortTiUe. 
Public  Houses  Acts  Amendment  {Scotland)  Act^  1862.' 

Schedule  (A.) 

No.  1, 

Form  of  Certificate  for  Inns  and  Hotels. 

At  a  General  Meeting  for  granting  and  renewing  Certificates 
for  the  Sale  of  Exciseable  Liquors  held  by  Her  Majesty's  Justices 
of  the  Peace  acting  in  and  for  thQ  County  [or  of  the  Magistrates  of 
the  Burgh,  a»  tlie  Case  may  be,']  of  holden  at 

vrithin  the  said  County  [or  Burgh]  on  the  Day 

of  in  the  Year  One  thousand  eight  hundred  and 

Her  Majesty's  Justices  of  the  Peace  acting  in  and 
for  said  County  [or  the  Magistrates  of  the  said  Burgh]  assembled  at 
the  said  Meeting  did  authorize  and  empower  A.  £.j  now  dwelling 
at  y  to  keep  an  Inn  and  Hotel  at  in 

the  Parish  of  and  County  aforesaid  [or  Burgh  afore- 

said] for  the  Sale  in  the  said  House^  but  not  else  where,  of  Victuals 
and  of  Spirits,  Wine,  Porter,  Ale,  Beer,  Cyder,  Perry,  or  other 
Exciseable  Liquors,  [or  of  Victuals,  and  ofPorter,  Ale,  Beer,  Cyder, 
or  Perry,]  [or  of  Victuals,  Wine,  Porter,  Ale,  Beer,  Cyder,  or 
Perry,]  provided  the  said  A,  L.  shall  be  licensed  and  empowered  to 
sell  such  Liquors  under  the  Authority  and  Permission  of  any  Excise 
Licence  to  him  or  her  in  that  Behalf  granted,  on  the  Terms  and 
Conditions  following ;  that  is  to  say,  that  the  said  A*  L.  do  not 
fraudulently  adulterate  the  Bread  or  other  Victuals  or  Liquors 
sold  by  him,  or  sell  the  same  knowing  them  to  have  been  fraudu- 
lently adulterated ;  and  do  not  use  in  selling  the  same  any  Weight 
or  Measure  which  is  not  of  the  legal  Imperial  Standard ;  and  do  not 
sell  any  Groceries  or  other  uncooked  Provisions  in  the  said  House 
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or  Premises^  to  be  consumed  elsewhere ;  and  do  not  knowingly  per- 
mit any  Breach  of  the  Peace,  or  riotous  or  disorderly  Conduct,  with- 
in the  said  House  or  Premises ;  and  do  not  knowinclr  permit  or 
suffer  Men  or  Women  of  notoriously  bad  Fame,  or  Gurls  or  Boys, 
to  assemble  and  meet  therein  ;  and  do  not  supply  Exciseable  Liquors 
to  Girls  or  Boys  apparently  under  Fourteen  xears  of  Age,  or  to 
Persons  who  are  in  a  State  of  Intoxication  ;  and  do  not  permit  or 
suffer  any  unlawful  Games  therein ;  and  do  not  keep  open  House, 
or  permit  or  suffer  any  Drinking  on  any  Part  of  the  Prembes  be- 
longing thereto,  or  sell  or  give  out  therefrom  any  Liquors,  before 
Eight  of  the  Clock  in  the  Morning,  or  afler  Eleven  of  the  Clock  at 
Night,  of  any  Day,  with  the  Exception  of  Refreshment  to  Travel- 
lers or  to  Persons  requiring  to  lodge  in  the  said  House  or  Premises ; 
and  do  not  open  his  House  for  the  Sale  of  any  Exciseable  Liquors, 
or  permit  or  suffer  any  Drinking  therein  or  on  the  Premises  belong- 
ing thereto,  or  sell  or  give  out  the  same,  on  Sundav,  except  for  the 
Accommodation  of  Lodgers  and  Travellers  ;  and  do  maintain  good 
Order  and  Rule  within  his  House  and  Premises ;  and,  lastly,  do 
not  transgress  or  commit  any  Breach  of  the  Conditions  of  any  Per- 
mission to  sell  on  a  public  or  special  Occasion  within  his  own  House 
or  elsewhere*  This  Certificate  to  continue  in  force,  upon  the  Terms 
and  Conditions  aforesaid,  from  the  Day  of 

One  thousand  eight  hundred  iemd  and  until  the 

Day  of  One  thousand  eight  hun- 

dred and  and  no  longer* 

The  above  Certificate  is  made  out  according  to  the  Deliverance 
in  the  Book  or  Register  appointed  to  be  kept  in  Terms  of 
the  Act  of  Parliament.  C  D.y  Clerk. 

No.  2. 

EoBM  OF  Cebtificate  foh  Public  Houses. 

At  a  General  Meeting  for  granting  and  renewing  Certificates 

for  the  Sale  of  Exciseable  Liquors  held  by  Her  Majesty's  Justices 

of  the  Peace  acting  in  and  for  the  County  [or  of  the  Magistrates  of 

the  Burgh,  (u  the  Case  may  be^]  of  holden  at 

within  the  said  County  [or  Burgh]  on  the  Day  of 

in  the  Year  One  thousand  eight  hundred  and 
Her  Maiestjr's  Justices  of  the  Peace  acting  in  and  for  the  said  County 
[or  the  Magistrates  of  the  said  Burgh]  assembled  at  the  said  Meet- 
ing did  authorize  and  empower  [^.  L.']^  now  dwelling  at 

to  keep  a  Public  House  at  in  the  Parish  of 

and  County  [or  Bunzh]  aforesaid  for  the  Sale  in  the 
said  Honse^  but  not  elsewhere,  of  Victuals,  and  of  Spirits,  Wine, 
Porter,  Ale,  Beer,  Cvder,  Perry,  and  other  Exciseable  Liquors,  [or 
of  Victuals,  and  of  Porter,  Ale,  Beer,  Cyder,  or  Perry,]  [or  of  Vic- 
tuals, Wine,  Porter,  Ale,  Beer,  Cyder,  or  Perry,]  provided  that  the 
said  A.  Zr.  shall  be  licensed  and  empowered  to  sell  such  Liqnon 
under  the  Authority  and  Permission  of  anj  Excise  Lioenoe  to  him 
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in  that  Behalf  granted,  on  the  Terms  and  Conditions  following ; 
that  is  to  say,  that  the  said  ^.  X.  do  not  fi^udulently  adulterate  the 
Bread  or  other  Victuals  or  Liquors  sold  by  him,  or  sell  the  same 
knowing  them  to  have  been  fraudulently  adulterated ;  and  do  not 
use  in  selling  the  same  any  Weight  or  Measure  which  are  not  of 
the  legal  Imperial  Standard ;  and  do  not  sell  any  Groceries  or  other 
uncooked  Provisions  in  the  said  House  or  t^remises,  to  be  consumed 
elsewhere ;  and  do  not  knowingly  permit  any  Breach  of  the  Peace, 
or  riotous  or  disorderly  Conduct  within  the  said  House  or  Premises ; 
and  do  not  permit  or  suffer  Men  or  Women  of  notoriously  bad  Fame, 
or  Girls  or  Boys^  to  assemble  and  meet  therein ;  and  do  not  sell  or 
supply  Exciseable  Liquor  to  Girls  or  Boys  apparently  under  Four- 
teen Years  of  Age,  or  to  Persons  who  are  in  a  State  of  Intoxication, 
and  do  not  receive  or  take  in,  as  the  Price  or  for  the  Supply  of  Ex- 
ciseable Liquors,  any  Wearing  Apparel,  Goods,  or  Chattels ;  and 
do  not  permit  or  suffer  any  unlawful  Games  therein ;  and  do  not 
keep  open  House,  or  permit  or  suffer  any  Drinking  in  any  Part  of 
the  Premises  belonging  thereto,  or  sell  or  give  out  therefrom  any 
Liquors,  before  Eight  of  the  Clock  in  the  Morning,  or  afler  Eleven 
of  the  Clock  at  Night,  of  any  Day  ;  and  do  not  open  his  House  for 
the  Sale  of  any  Liquors,  or  permit  or  suffer  any  Drinking  therein, 
or  on  the  Premises  thereto  belonging,  or  sell  or  give  out  the  same, 
or  any  other  Goods  or  Commodities,  on  Sunday ;  and,  lastly,  do  not 
transgress  or  commit  any  Breach  of  the  Conditions  of  any  Permis^ 
sion  to  sell  on  a  public  or  special  Occasion  within  his  own  House  or 
elsewhere ;  and  ao  maintain  good  Order  and  Bule  within  his  House 
and  Premises.  This  Certificate  to  continue  in  force,  upon  the  Terms 
and  Conditions  aforesaid,  from  the  Day  of 

One  thousand  eight  hundred  and  and  no  longer. 

The  above  Certificate  is  made  out  according  to  the  Deliverance 

in  the  Book  or  Register  appointed  to  be  kept  in  Terms  of  the 

Act  of  Parliament. 

a  D.y  Clerk. 

No.  3. 

FoBH  OF  Certificate  fob  Dealers  in  Exciseable  Liquors, 
AND  Grocers  and  Provision  Dealers  trading  in  Ex- 
ciseable Liquors. 

At  a  General  Meeting  for  granting  or  renewing  Certificates  for 
the  Sale  of  Exciseable  Liquors  held  by  her  Mwesty's  Justices  of  the 
Peace  acting  in  and  for  the  County  [or  of  the  Magistrates  of  the 
13urgh,  (xs  Oie  case  raay  ie,]  of  holden  at 

withm  the  said  County  [or  Burgh]  on  the  day  of 

in  the  Year  One  thousand  eight  hundred  and 
Her  Majesty^s  Justices  of  the  Peace  acting  in  and  for  the  said 
County  [or  the  Magistrates  of  the  said  Burgh]  assembled  at  the 
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said  Meeting  did  authorize  and  empower  A.   L.j  now  dwelling  at 
,  to  keep  Premises  at  in  the  Parish  and  County 

aforesaid  [or  Burgh  aforesaid]  for  the  Sale  therein,  but  not  elsewhere, 
of  Spirits,  Wine,  Porter,  Ale,  Beer,  Cyder,  Perry,  or  other  Excise- 
able  Liquors,  [or  of  Porter,  Ale,  Beer,  Cyder,  or  Peny,]  [or  of 
Wine,  I*orter,  Ale,  Beer,  Cyder,  or  Perry,]  provided  the  said  A.  L, 
shall  be  licensed  and  empowered  to  sell  such  Liquors  under  the 
Authority  and  Permission  of  any  Excise  Licence  to  him  in  that 
Behalf  granted,  on  the  Terms  and  Conditions  following ;  that  is  to 
say,  that  the  said  ^.  X.  do  not  fraudulently  adulterate  the  Liquors 
sold  by  him,  or  sell  the  same  knowing  them  to  have  been  frauda- 
lently  adulterated ;  and  do  not  use  in  selling  the  same  any  Weight 
or  Measure  which  *is  not  of  the  legal  Imperial  Standard ;  and  do 
not  knowingly  permit  any  Breach  of  the  Peace,  or  riotous  or  dis- 
orderly Conduct,  within  the  said  Premises;  and  do  not  sell  or 
supply  Exciseable  Liquors  to  Persons  who  are  in  a  Stafo  of  In- 
toxication, or  to  Giris  or  Boys  apparently  under  Fourteen  Years  of 
Age,  and  do  not  traffic  in  or  give  any  Spirits,  Wine,  or  other  Ex- 
ciseable Liquors  [or  Wine,  Porter,  Ale,  Beer,  Cyder,  and  Perry,] 
[or  Porter,  Ale,  Beer,  Cyder,  and  Perry,]  to  be  drunk  or  <5onsumea 
on  the  said  Premises,  and  do  not  receive  or  take  in,  as  the  Price  or 
for  the  Supply  of  Exciseable  Liquors,  any  Wearing  Apparel,  Goods, 
or  Chattels ;  and  do  not  traffic  m  or  give  out  therefrom  any  Liquon 
before  Eight  of  the  Clock  in  the  Morning,  or  after  Eleven  of  the 
Clock  at  Night,  of  any  Day ;  and  do  not  open  his  Premises  for 
Business,  or  for  the  Sale  of  any  Liquors  or  any  Goods  or  Commodi- 
ties whatsoever,  or  sell  or  give  out  the  same,  on  Sunday;  and, 
lastly,  do  maintain  good  Order  and  Kule  within  his  Premises. 
This  Certificate  to  continue  in  force,  upon  the  Terms  and  Condi- 
tions aforesaid,  for  One  Year  from  the  Day  of 
One  thousand  eight  hundred  and 

The  above  Certificate  is  made  out  according  to  the  Deliver- 
ance in  the  Book  or  Register  appointed  to  be  kept  in  Terms 
of  the  Act  of  Parliament* 

C.  D.y  Clerk. 

Schedule  (B.) 

No.  1. 

Cnto  the  Honourable  Her  Majesty's  Justices  of  the  Peace 
for  [or  the  Magistrates  of  the  Burgh  of  ]• 

The  Application  of  [state  full  Name^  Designation,  and 
present  Place  of  Abode  of  Applicant'], 
Humbly  Sheweth, 

That  the  Applicant  is  desirous  to  obtain  a  Certificate  for 
Licence  for  [an  Inn  and  Hotel,  or  Public  House,  or  a  Dealer  in 
Groceries  and  Provisions,  ae  the  Case  may  6«,]  at  [Place  or  StreeU 
and  Number']  in  the  Parish  [or  Burgh]  of  ,  and  County 
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of  J  for  the  ensuing  Year  [or  Half  Year,  (is  the  ease 

may  be\^  in  Terms  of  the  ^Public  Houses  Acts  Amendment  (Scot- 
land)  Act,  1862/   and  Acts  therein   recited,  and  refers  to  the 
Answers  which  are  truly  made  to  the  subjoined  Queries : 
State  whether  it  is  a  Renewal  of  a 
Certificate  at  present  in  Appli- 
cant's   Name,    or    in   that    of 
another  Party,  or  Benewal  of  a 
transferred  Certificate,  or  a  Cer- 
tificate for  a  new  House,  that 
Applicant  desires 
Whetner  Applicant  has  attained 

Twenty-one  Years  of  Age 
Whether  bred  to  the  Trade ;  or  if 
not,  to  what  other  Trade  or 
Business 
Whether  Applicant  carries  on  or 
intends  to  carry  on  or  follow 
any  other  Trade  or  Occupation 
Whether  Applicant  holds  a  Li- 
cence at   present;   and   if  so, 
state   where  the  Premises  are 
situated,  and  how  long  he  has 
held  the  same 
Whether  Applicant  has  any  In- 
terest in  any  other  Business  in 
Premises  at  present  licensed,  or 
for  which  a  Certificate  is  sought ; 
and  if  so,  where  those  Premises 
are  severally  situated 
State  the  actual  Bent  of  Premises, 
and  the  Proprietor's  or  Factor's 
Name  and  Designation 

SignatuTs  of  Applicant 
Daie 

No.  2. 

Bepost  bt  Justice  ob  Magistrate. 

If  One  of  Her  Mqest/s  Justices  of  the  Peace 

for  [or  One  of  the  Magistrates  of  the  Burgh 

of  as  the  Case  may  &e],  hereby  report  that 

I  personally  examined  the  Premises  described  in  tne  foregoing 
Application,  and  that  the  same  are  of  suitable  Construction  ana 
Accommodation  for  the  Purpose  applied  for,  reserving  to  the  Jus- 
tices [or  Magistrates,  as  the  Case  may  &«,]  to  determine  whether  it 
be  meet  and  convenient  to  grant  the  Certificate  applied  for. 

J.  P.  or  Magistrate. 
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Cebtxficatb  of  Chabagteb  and  Qualification. 

I,  One  of  Her  Majesty's  Justices  of  the  Peace 

for  [or  One  of  the  Magistrates  of  the  Burgh 

of  (u  Oie  case  may  iej,  certify,  after  careftil 

Inauiry,  that  ,  designed  in  the  foregoing  Appli- 

cation, is  [here  state  Result  of  Inquiry  touching  Applicants  Character 
and  Qualification']. 

J.  P.  or  Magistrate* 

Schedule  (C.) 

List  of  Applications  for  Certificates  for  the  Sale  of  Excise- 
able  Liquors  for  the  County  [or  of  the  County] 
of  or  Burgh  of  ,  for  new  Premises, 
by  new  Tenants  or  Occupants,  and  for  Renewal  of  Transferred 

Certificates. 


Name,  Designation, 

and  Residence  of 

Applicant. 


Number  of  Street  of 

Burgh  (or  Place  and 

Panah  of  County) 

of  Premises. 


Class  of  Certificate 
applied  for. 


Name  and 
Addrees  of  Land- 
lord or  Factor 
of  Premifles. 


For  New  Premises, 


By  new  Tenants  or  Occupants. 


For  Renewal  of  transferred 
Certificate. 


Schedule  (D.) 

No.  1. 

Complaint. 

Unto  the  Honourable  Her  Majesty's  Justices  of  the  Peace  for 
the  County  of  [or  SherifiF  of  the  County 

of  or  Magistrate  of  the  Burgh  of 

as  the  case  may  &e]. 
Humbly  complains  A.  B. 

Procurator  Fiscal  of  Court,  [or  other  Party  appointed  to 

prosecute^  as  the  Case  may  bey\  for  the  Public  Interest : 

That  C.  2).  [Designation]  [in  the  Case  of  a  Breach  of  CertxfijcaU 

state  here  *  who  holds  a  Certificate  for  the  Sale  of  Exciseable  Liquors 

at  [name  the  Placey]  has  been  guilty  of  an  Offence  against  the  Laws 


PUBLIC  HOUSES  (SCOTLAND)  ACTS  AMENDMENT.  37 

for  the  Regulation  of  Public  Houses  m  Scotland,  in  so  far  as  [kere 
state  the  Particulars  of  the  Offencey  specifying  the  Place  and  Jtme 
thereof  and  in  tlie  Case  of  a  Breach  of  Certificate^  or  trafficking 
withotU  a  Certificate^  addj  such  OflFence  is  the  *  First/  *  Second,* 
^  Third/  or  ^an  Offence  subsequent  to  the  Third'  Offence,  as  the 
ease  may  be\ 

May  it  therefore  please  your  Honour  [or  Lordship,  as  the  case 
may  be^']  to  grant  Warrant  to  summon  the  said 
to  appear  before  you  [or  to  apprehend  the  said 
and  bring  him  before  you]  to  answer  to  this  Complaint,  and  to  be 
dealt  with  in  Terms  of  the  Public  Houses  Acts  Amendment  (Scot- 
land) Act,  1862,  and  the  Acts  therein  recited,  [if  the  Certificate  be 
declared  to  beforfeitedy  addy  ^  and  further  adjudge  his  Certificate  to 
be  forfeited,  and  null  and  void.'] 

A.B. 

No.  2. 

Wabbant  to  summon. 

[Place  and  Date."] 

The  Justice  [or  Sheriff  or  Magistrate]  grants  warrant  to  Officers 
of  Court  to  serve  a  Copy  of  this  Complaint  and  of  this  Deliverance 
upon  the  therein  named  and  designed  C.  />.,  and  to  cite  him  to  ap- 
pear personally  to  answer  thereto  at  [here  state  the  Placel  upon  the 

Day  of  at  of  the  Clock 

noon,  with  Certification,  and  also  to  cite  Witnesses  and 
Havers  for  both  Parties  for  the  same  Time  and  Place, 

J.  P.  or  Sheriff  or  Magistrate. 

No.  3. 

Wabhant  to  apprehend. 

[Place  and  Date.'] 

The  Justice  [or  Sheriff  or  Magistrate]  grants  Warrant  to  Officers 
of  Court  to  search  for  and  apprehend  (7.  3,y  named  and  designed  in 
the  foregoing  Complaint,  and,  if  necessary  for  that  Purpose,  to  open 
any  Shut  or  Lock-fast  Places,  and  to  bring  him  before  any  One  or 
more,  as  may  be  competent,  of  Her  Maiest/s  Justices  of  the  Peace 
for  the  County  of  [or  the  Shenff  of  the  County  of 

or  a  Magistrate  of  the  Burgh  of  ]  to  answer 

thereto  at  the  [name  the  Place  Of*  Court  House^  and  also  to  cite 
Witnesses  and  Havers  for  both  Parties  for  all  Diets  in  the  Case. 

G*  Hf 

J.  P.  or  Sheriff  or  Magistrate. 
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No.  4. 

Citation. 

To  C  D.  {Designaiion^ 

Take  notice,  That  you  will  have  to  appear  perspnallj  at  the  Place 
and  Time  specified  in  the  foregoing  Warrant  to  answer  to  the  Com- 
plaint to  which  this  Notice  is  attached,  with  Certification. 

This  I  do  this  Day  of 

«/.  JcCy 

Officer  of  Court 

No.  5. 
Minute  of  Court  Progrbube. 

(When  Accused  appears.) 

At  the  Day  of  18    ,  in  the 

Presence  of  of  Her  Majest;^s  Justices  of  the  Peace  for 

the  County  of  [or  bhenff  or  Magistrate],  appeared 

(7.  D.  complained  against;  ana  the  Complaint  being  read  over  to 
him  he  answers  that  ne  is  Guilty  [or  Not  Guilty]. 

[If  Accused  pleads  Not  OuiUy^ 

The  Witness  \or  Witnesses]  after  named  was  examined  upon 
Oath  in  support  of  the  Complaint ;  viz., 

And  the  Witness  [or  Witnesses]  after  named  was  examined  upon 
Oath  in  Exculpation  ;  viz., 

(When  Accused  is  absent,) 

At  the  Day  or  18    ,in 

Presence  of  of  Her  Majesty's  Justices  of  the  Peace 

for  the  Coun^  of  [or  Sheriff  or 

Magistrate],  6.  D.  complained  against  having  failed  to  appear,  and 
after  Proof  by  the  Oath  of  Officer  of  Court  that  such 

Officer  had  duly  summoned  the  said  C  2>. : 

The  Witness  [or  Witnesses]  after  named  was  examined  upon 
Oath  in  support  of  the  Compkmt ;  viz. 

No.  6. 

CONVICTIOK, 

The  Justices  [or  Justice  or  Sheriff  or  Mamstrate]  in  zespect  <^ 
the  judicial  Confession  of  the  said  (7.  D.  [or  of  the  Evidence  addooed] 
convict  the  said  C.  D,  of  the  Offence  charged  [beins  a 
Offence],  and  adjudge  him  to  forfeit  and  pay  to  the  Complainer  the 
Sum  of  of  Penalty^  [if  Expenses  shall  be  oukmbcQ 

with  the  Sum  of  of  Expenses] ;  and  in  de&uU  ot 

[Immediate]  Payment  thereof  [or  if  Time  is  allowedj  state  within 

Days  from  this  Date,]  adjudge  him  to  be  committed  to 
the  Prison  of  for  the  Period  of  fimn  the 
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Date  of  his  Incarceration^  unless  said  Sum  [or  Sums]  shall  be 
sooner  paid,  and  ^ant  Warrant  to  Officers  of  Court  to  apprehend 
hiniy  and  convey  him  to  said  Prison,  and  to  the  Keeper  tnereof  to 
receive  and  detain  him  accordingly- 

If  against  a  Party  holding  a  CeriificaU  (if  the  Certificate  be  de- 
clared to  be  forfeited)  addj  ^  and  further  adjudge  his  (Jertificate  to 
be  void  and  nuU  from  this  Date. 

or 

Cr.  H*j  J.  P., 

M.  N.J  J.  P., 

or  Sheriff  or  Magistrate. 

Schedule  (E.) 

The  following  Fees,  and  no  others,  to  be  payable  to  Clerks  of  the 
Peace,  Sheriff  Clerks,  and  Town  Clerks  acting  under  this  Act 
or  the  Acts  therein  recited. 

£    s,    d. 

Each  printed  Copy  of  Form  of  Application  for  Certifi- 
caie  .  .  •  •  .  . 

Lodging  Application    ..... 

Lodging  Objection  (under  Section  11) 

Inspection  of  Register  or  Applications,  for  each  Hour 
or  Part  of  an  Hour  .  .  .  • 

Warrant  on  Complaint  .... 

Each  Witness  examined  in  Trials 

Conviction        ••.••. 

Deciding  Objections  (under  Section  11) 

Lodging  Appeal  and  finding  Caution 

Deciding  Appeal  ..... 

Extracts  or  certified  Copies  of  any  Proceedings,  War- 
rants, or  Conviction,  per  Sheet,  written  or  printed, 
of  150  Words 0     10 
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Cap.  XXXVn. 

An  Act  to  remove  Doubts  eoncemingy  <md  to  amend  the 
Ixiw  relating  tOy  the  private  Estates  of  Her  Majesttfj  Her 
Heirs  and  Successors. — {17th  July  1862.] 

'  Whekeas  by  the  Fifth  Section  of  the  Act  passed  in  the 
First  Year  of  the  Reign  of  lier  Majesty  Queen  Anne^  lAnne,  c. 
Chapter  Seven,  and  intituled  An  Act  for  the  better  Support  ^'■*  ^' 
of  her  Majestjfs  Householdj  and  of  the  Honour  and  Dignity 
of  the  Crown,  it  was  enacted,  that  every  Grant,  Lease,  or 
other  Assurance  which  from  and  after  the  Twenty-fifth 
Day  of  March  One  thousand  seven  hundred  and  two  should 
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be  made  or  granted  bjher  said  Majesty,  her  Heirs  or  Suc- 
cessors, Kings  or  Queens  of  this  Realm,  ander  the  Great  Seal 
o(  England,  Exchequer  Seal,  Seals  of  the  Duchy  and  Coimtj 
Palatme  of  Lancaster  or  any  of  them,  or  by  Copy  of  Court 
Roll,  or  otherwise  howsoever,  of  any  Manors,  Messuages, 
Lands,  Tenements,  Rents,  Tithes,  Woods,  or  other  Heredi- 
taments (Advowsons  of  Churches  and  Vicarages  only  ei- 
cepted),  within  the  Kin^om  of  England^  Dominion  of 
Wules,  or  Town  of  Ber\oickrupon--Tweedy  or  any  of  them,  or 
any  Part  thereof,  then  belonging  or  thereafter  to  belong  to 
her  Majesty,  her  Heirs  or  Successors,  or  to  any  other  Person 
or  Persons  in  trust  for  her  Majesty,  her  Heirs  or  Suc- 
cessors, in  possession,  reversion,  remainder,  use,  or  expec- 
tancy, whetner  the  same  were  or  should  be  in  right  of  the 
Crown  of  England  or  as  Part  of  the  Principality  of  Wakt 
or  of  the  Duchy  or  County  Palatine  of  Lancaster,  or  other- 
wise howsoever,  to  any  Person  or  Persons,  Body  Politic 
or  Corporate  whatsoever,  whereby  any  Estate  or  Interest 
whatsoever  in  Law  or  in  Equity  should  or  might  pass 
from  her  Majesty,  her  Heirs  or  Successors,  should  be 
utterly  void  and  of  none  Effect,  unless  such  Grant,  Lease, 
or  Assurance  should  be  made  for  some  Term  or  Estate 
not  exceeding  Thirty-one  Years  or  Three  Lives,  or  for 
some  Term  of  Years  determinable  on  One,  Two,  or  Three 
Lives,  and  unless  such  Grant,  Lease,  or  Assurance  respec- 
tively should  be  made  to  commence  from  the  Date  of 
making  thereof,  and  if  such  Grant,  Lease,  or  Assurance 
should  be  made  to  take  effect  in  reversion  or  expectancy, 
that  then  the  same,  together  with  the  Estate  or  Estates  in 
possession  of  and  in  the  Premises  therein  contained,  should 
not  exceed  Three  Lives  or  the  Term  of  Thirty-one  Years 
I  Anne,  c  in  the  whole ;  and  it  was  by  Section  Seven  of  the  same 
^*  ^  ^*  Act  enacted,  that  all  Gifts,  Grants,  Alienations,  Leases, 
and  Assurances  whatsoever  to  be  had  or  made  of  any  the 
said  Manors,  Messuages,  Lands,  Tenements,  Rents,  Tithes, 
or  other  Hereditaments,  or  of  any  of  the  Revenues  therein 
mentioned,  or  Branches,  or  any  Part  thereof,  contrary  to 
tl\e  Provisions  of  the  now  reciting  Act,  or  any  of  them, 
should  be  null  and  void  without  any  Inquisition,  Scire 
facias,  or  other  Proceeding  to  determme  or  make  void  the 
same :  And  whereas  by  the  Act  passed  in  the  First  Year 
of  the  Reign  of  his  Majesty  King  Oeorge  the  Third,  Chap- 
iG.a,c.l.  ter  One,  and  intituled  An  Act  for  the  Support  of  hu 
Majesty's  Householdy  and  the  Haiwur  and  Dignity  if  iht 
Crown  of  Great  Britain,  it  was  enacted,  that  the  Revenue 
arising  to  his  Majesty  by  Rents  of  Lands  or  for  Fines  of 
Leases  of  the  same,  or  any  of  them  (except  the  Revenoc 
of  the  Duchy  of  Cornwall)^  should,  from  and  immediately 
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after  the  Demise  of  his  then  late  Majesty  King  George 
the  Second,  be  during  his  Majesty's  Life  carried  to  and 
made  Part  of  the  General  Aggregate  Fund  established 
by  the  Act  of  the  First  Year  of  the  Reign  of  his  late 
Majestj  King  George  the  First,  and  be  during  the  said 
Term  issued  and  applied,  in  the  manner  therein-after  men- 
tioned, to  the  Uses  to  which  the  said  Fund  was  or  should 
be  made  applicable :  And  whereas  by  the  Act  passed  in 
the  Thirty-fourth  Year  of  the  Reign  of  his  Majesty  King 
George  the  Thu*d,  Chapter  Seventy-five,  and  intituled  An  84  G.  3, 
Act  for  die  better  Management  of  the  Land  Revenue  of  the  ®*  ^^' 
Crouniy  and  for  the  Sale  of  Fee-farm  and  other  unimprove- 
able  BentSf  further  Provisions  were  made  touching  Grants, 
lieases,  and  other  Assurances  which  should  be  made  or 
granted  by  his  Majesty,  his  Heirs  or  Successors,  under 
tiie  Great  Seal,  or  Seal  of  the  Exchequer,  or  either  of 
them,  of  any  Manors^  Messuages,  Lands,  Tenements,  or 
Hereditaments,  within  the  Kingdom  of  England  and  Do- 
minion of  WaleSf  or  any  of  them,  or  any  Part  thereof 
then  belonging  or  thereafter  to  belong  to  his  Majesty,  his 
Heirs  or  Successors,  and  being  within  the  ordering  and 
Survey  of  the  Exchequer  in  England :  And  whereas  by 
the  Act  passed  in  the  Session  of  Parliament  held  in  the 
Thirty-ninth  and  Fortieth  Years  of  the  Reign  of  his  Ma- 
jesty King   George  the  Third,  Chapter  Eighty-eight,  in- 
tituled An  Act  concerning  the  Disposition  of  certain  Heal  89&40  G.; 
and  Personal  Property  of  his  Majesty^  his  Heirs  and  /Sue-  ^i  c-  ^ 
cessorsj  and  also  of  the  Real  and  Personal  Property  of  her 
Majesty  and  of  the  Queen  Consort  for  the  Time  being^  it 
was  enacted,  that  none  of  the  Provisions  or  Restrictions 
contained  in  the  said  Acts  of  the  First  Year  of  her  said 
Majesty  Queen  Anne  and  the  First  and  Thirty-fourth  Yeara 
of  the  Reign  of  his  then  Majesty,  should  extend  to  any 
Manors,  Messuages,  Lands,  Tenements,  or  Hereditaments^ 
of  whatsoever  Tenure  the  same  might  be,  which  had  at 
any  Time  theretofore  been  purchased  by  his  Majesty,  or 
should  at  any  Time  thereafter  be  purcnased  by  nis  Ma- 
jesty, his  Heirs  or  Successors,  out  of  any  Monies  issued 
and  applied  for  the  Use  of  his  or  their  Privy  Purse,  or 
with  any  other  Monies  not  appropriated  to  any  Public 
Service,  or  to  any  Manors,  Messuages,  Lands,  Tenements, 
or  other  Hereditaments,  of  whatsoever  Tenure  the  same 
might  be,  which  had  come  to  his  Majesty,  or  should  or 
might  come  to  him  or  his  Heirs  or  Successors,  by  the  Gift 
or  Devise  of,  or  by  Descent  or  otherwise  from  any  of 
his,  her,  or  their  Ancestors,  or  any  other  Person  or  Per- 
sons not  being  Eangs  or  Queens  of  this  Realm }  and  it 
was  thereby  declarec^  that  the.  Litent  of  that  Enactment 
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was  that  the  same  shcold  operate  to  all  Intents  and  Pur- 
poses as  firom  the  Birth  of  nis  then  Majes^ ;  and  hy  the 
same  Act  certain  Powers  of  Dispasidon  were  given  to  his 
Majesty,  his  Heirs  or  Soccessors,  over  snch  Manors,  Me»- 
soages,  Lands,  Tenements,  and  Hereditaments  as  are  therein 
mentioned  as  aforesaid,  and  other  Provisions  were  thereby 
enacted  concerning  the  same :  And  whereas  by  the  Act 
passed  in  the  Fourth  Year  of  the  Beign  of  his  Majesty 
18?'  *'  ^  ^°g  George  the  Fourth,  Chapter  Eighteen,  intitnled  An 
Act  concerning  the  IHsposftion  of  certain  Property  of  his 
Majestt/f  his  Heirs  and  Successors^  it  was  enacted  that  all 
the  Powers  given  to  and  vested  in  his  Majesty,  his  Heira 
and  Successors,  by  the  said  Act  of  the  Thirty-ninth  and 
Fortieth  George  the  Third,  Chapter  Eighty-eight,  over  the 
Manors^  Messuages,  Lands,  Tenements,  and  Hereditaments 
purchased  or  to  be  purchased  by  him  or  them,  or  coming 
to  him  or  them  in  manner  in  the  same  Act  mentionei^ 
and  all  other  the  Provisions  of  the  same  Act  touching 
and  concerning  the  same,  should  be  and  the  same  Powers 
and  Provisions  were  by  the  now  reciting  Act  extended 
to,  and  should  be  deemed,  construed,  and  taken  to  extend 
and  apply  to  all  Manors,  Messuages,  Lands,  Tenements, 
and  Hereditaments,  whether  of  Freehold  or  Copyhold  at 
Customary  or  Leasehold  Tenure,  whereof  his  Majesty,  or 
any  Person  or  Persons  in  trust  for  him,  at  the  Time  of 
his  Accession  to  the  Crown  of  this  Realm,  or  whereof 
his  Heirs  or  Successors,  or  any  Person  or  Persons  in  trust 
for  them,  at  the  Time  of  their  respective  Accessions  to 
the  Crown  of  this  Realm,  was,  were,  or  should  be  seised 
and  possessed,  and  which  before  such  Accession  he  or 
they  respectively  might  have  legally  granted,  sold,  given, 
or  delivered :  And  whereas  by  the  Fourth  Section  of  the 
Act  passed  in  the  Session  of  Parliament  held  in  the  First 
and  Second  Years  of  the  Reign  of  her  present  Majesty 
1 A  2  Vict  Queen  Victoria^  Chapter  Ninety-five,  intituled  An  Act  to 
c.  96, 0. 4.  provide  for  the  Payment  of  certain  Pensions^  afler  reciting 
the  Seventh  Section  of  the  said  Act,  of  the  First  Year  of 
her  Majesty  Queen  Anne,  Chapter  Seven,fand  that  it  was 
expedient  to  extend  the  said  Provision  to  Ireland  and 
Scotland^  it  was  enacted,  that  t^e  said  Provision  should  be 
deemed  and  taken  to  extend  to  all  Parts-  of  the  United 
Kingdom :  And  whereas  it  is  doubtful  whether  the  Provi- 
sions and  Restrictions  contained  in  the  said  Act  of  the  First 
Year  of  her  Majesty  Queen  Anne  may  not  be  held  to  have 
been  by  the  said  Act  of  the  First  and  Second  Years  of  her 
present  Majesty  Queen  Victoria^  Chapter  Ninety-five,  ex- 
tended to  the  private  Estates  of  her  Majesty,  her  Heirs  or 
Successors :  ^d  whereas  it  is  expedient  that  such  Doubts 
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should  be  removedy  and  that  such  Provisions  should  be  made 
concerning  the  private  Estates  of  her  Majesty,  her  Heirs  or 
Successors,  as  are  herein*after  contained : '  Be  it  therefore 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  bv  the  authority  of  the  same,  as  follows : 

I.  That  in  the  Construction  of  this  Act  the  Expression  Interpreta* 
*  private  Estates  of  her  Majesty,  her  Heirs  or  Successors,'  totm. 
shall  mean  (unless  controlled  or  confined  to  a  more  limited 
Sense  by  express  Words  or  the  Context)  any  Manors, 
Messuages,  Lands,  Tenements,  *Leases,  and  Hereditaments, 
and  other  Seal  or  Heritable  Property  and  Estate,  of  what- 
soever Tenure  the  same  may  be,  whether  situate  or  arising 
in  England^  Scotland^  or  Ireland^  or  in  any  other  Part  of 
her  Majesty's  Dominions,  which  have  at  any  Time  hereto- 
fore been  purchased  or  acquired  by  her  Majesty,  or  shall 
at  any  Time  hereafter  be  purchased  or  acquired  by  her 
Majesty,  her  Heirs  or  Successors,  out  of  any  Monies 
issued  and  applied  for  the  Use  of  her  or  their  Privy 
Purse,  or  with  any  other  Monies  not  appropriated  to  any 
PabUc  Service,  and  anv  Manors,  Messuages,  Lands,  Tene- 
ments, Leases,  and  Hereditaments,  and  other  Beal  or 
Heritable  Property  and  Estate,  of  whatsoever  Tenure  the 
same  may  be,  whether  situate  or  arising  in  Englandy  Scot- 
landy  or  Ireland^  or  in  any  other  Part  of  her  Majesty's 
Dominions,  which  have  come  to  her  Majesty,  or  shall  or 
may  come  to  her  Majesty,  or  her  Heirs  or  Successors,  by 
the  Gift  or  Devise  or  Disposition  of,  or  by  Descent,  In- 
heritance, or  Succession,  or  otherwise,  from  any  of  her  or 
their  Ancestors,  or  any  other  Person  or  Persons  not  being 
Kings  or  Queens  of  this  Sealm,  and  any  Manors,  Mes- 
sui^s,  Lands,  Tenements,  Leases,  and  Hereditaments, 
anaother  Beal  or  Heritable  Property  and  Estate,  of  what- 
soever Tenure  the  same  may  be,  and  whether  situate  or 
arising  in  Enghmdj  Scotland^  or  Irelandy  or  in  any  other 
Part  of  her  Majesty's  Dominions,  which  did  or  shall  be- 
long to  her  Majesty,  or  her  heirs  or  Successors,  or  to  any 
Person  or  Persons  in  trust  for  her  or  them,  at  the  Time 
of  her  or  their  respective  Accessions  to  the  Crown  of 
this  Realm,  and  which  before  such  Accession  she  or  they 
respectively  might  have  legally  granted,  sold,  given,  de- 
vised, disponed,  or  conveyed. 

IL  None  of  the  Provisions  or  Restrictions  contained  in  BoBtrio-^ 
the  said  Acts  of  the  First  Year  of  her  Majesty  Queen  Annexe  7, 
Anne  and  the  First  and  Thirty-fourth  Years  of  his  Ma-  »»idi  as, 
jesty  King  George  the  Third,  or  in  any  other  Act  or  Acts  g.  s, "75, 
of  Parliament  rdating  to  any  ManorS|  Messuages,  Lands,  not  to  ex-. 
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tend  to  the  Tenements,  Leases,  or  Hereditaments,  or  other  Seal  or 
Sstateflof  Heritable  Property  or  Estate  vested  in  or  belonging  to 
theSove-  her  Majesty,  ner  Heirs  or  Successors,  in  ri^ht  of  the 
reign-  Crown  of  this  Realm,  do  or  shall  extend  to  the  private 

Estates  of  her  Majesty,  her  Heirs  or  Successors. 
Leasehold        HI-  Such  private  Estates  of  her  Majesty,  her  Heirs  or 
Estates        Successors,  situate  or  arising  in  any  Fart  of  her  Majesty's 
in^Sco^'^  Dominions,  except  Scotland^  as  are  or  shall  be  of  Liease- 
land)  to  be   hold  Tenure,  shall  be  vested  in  some  Trustee  or  Trustees 
TnlateS      ^^^  ^^^  Majesty,  her  Heirs  and  Successors  respectively, 
from  Time  to  Time  to  be  respectively  named  or  appointed 
by  Instrument  in  Writing  under  the  Sign  Manual  of  her 
Majesty,  her  Heirs  and  Successors  respectively,   in  the 
same  Manner  as  if  the  Second  Section  of  the  said  Act  of 
the  Thirty-ninth  and  Fortieth  Years  of  his  Majesty  King 
George  the  Third,  Chapter  Eighty-eight,  had  extended  to 
all  such  Estates. 
Private  IV.  Such  private  Estates  of  her  Majesty,  her  Heirs  or 

^tates  of     Successors,  situate  or  arising  in  Scotland^  as  are  or  shall  be 
leign  izL^*     held  feudally  directly  under  the  Crown  as  Superior,  may 
Scotland      lawfully  be  held  by  her  Majesty,  her  Heirs  or  Successors, 
a  Su^rior    ^f  and  under  herself  or  themselves  as  Sovereign  or  Sove- 
or  in  Lease  reigns  of  this.  Realm  and  Feudal  Superiors,  and  the  Do- 
inTrusi^.  mii^ium  utile  thereof  shall  not  become  ipso  facto  consoli- 
dated  with  the   Dominium  directum;  and  such  private 
Estates  of  her  Majesty,  her  Heirs  or  Successors,  situate 
or  arising  in  Scotlandy  as  are  or  shall  be  held  feudally 
under  a  Subject  Superior,  or  as  are  or  shaU  be  held  in 
licase,  shall  be  vested  in  some  Trustee  or  Trustees  for  her 
Majesty,  her  Heirs  and  Successors  respectively,  from.  Time 
to  Time  to  be  respectively  named  or  appointed  by  Instru- 
ment in  Writing  under  the  Sign  Manual  of  her  Majesty, 
her  Heirs  or  Successors  respectively,  in  the  same  Manner 
as  if  the  Second  Section  of  the  said  Act  of  the  Thirty-ninth 
and  Fortieth  Years  of  his  Majesty  King  George  the  Third, 
Chapter  Eighty-eight,  had  extended  to  all  such  Estates. 
As  to  Tes-        V.  The  private  Estates  of  her  Maiesty,  Her  Heirs  or 
tomentary     Successors,  Situate  or  arising  in  any  !rart  of  her  Majesty's 
of^Sepri-*^   Dominions  (except  Scotland)^  may  be  disposed  of  oy  her 
'vjftte  Estates  Majesty,  her  Heirs  or  Successors,  in  manner  provided  by 
reign  oSS^  ^^^  Fourth  Section  of  the  said  Act  of  the  Thirty-ninth  and 
than  in       .  Fortieth  Years  of  his  Majes^  King  George  the   Third, 
Scotland.      Chapter  Eighty-eight:  Provided  always  that  a  Will  or 
other    Testamentary   Disposition   by   her    Majesty,  her 
Heirs  or  Successors,  of  or  concerning  any  such  private 
Estates  as  aforesaid,  shall  not  require  Publication;  and 
every  such  Will  or  Testamentazy  Disposition  shall  be  valid 
and  effectual,  if  signed  by  the  Testator  or  Testatcis^  or  by 
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some  other  Person  in  his  or  her  Presence,  and  by  his  or 
her  Direction,  in  the  Presence  of  Two  Witnesses :  Pro- 
Tided  also,  that  every  Will  or  other  Testamentary  Dis- 
position by  her  Majesty,  her  Heirs  or  Successors,  of  any 
such  private  Estates  as  aforesaid,  made  under  the  Autho- 
rity or  this  Act  and  of  the  said  Act  of  the  Thirty-ninth 
and  Fortieth  Years  of  his  Majesty  King  George  the 
Third,  Chapter  Eighty-eight,  or  either  of  them,  and  whe- 
ther made  before  or  after  the  passing  of  this  Act,  shall  be 
construed  with  reference  to  the  Property  comprised  in  such 
Will  or  Testamentary  Disposition,  to  speak  and  take  effect 
as  if  it  had  been  executea  immediately  before  the  Death 
of  the  Testator  or  Testatrix,  unless  a  contrary  Intention 
shall  appear  by  the  Will  or  other  Testamentary  Disposition. 

YI.  The  private  Estates  of  her  Majesty,  her  Heirs  or  AstoDu- 
Successors,  situate  or  arising  in  Scotland^  may  be  disposed  STprivate' 
of  by  her  Majesty,  her  Heirs  or  Successors,  by  Disposi-  Estates  of 
tions  or  Conveyance,  either  special  or  general,  granted  ***f  n^ST 
either  Mortis  caus&  or  Inter  vivos ;  and  all  Dispositions,  BcoUsiuL  . 
Conveyances,     Deeds     of    Appointment,     Commissions, 
Powers  of  Attorney,  Wills,  Deeds  of  Settlement,  and 
other  Deeds  or  Instruments  to  be  made  or  granted  by 
her  Majesty,  her  Heirs  or  Successors,  of  or  relating  to 
the  private  Estates  of  her  Majesty,  her  Heirs  or  Suc- 
cessors, situate  or  arising  in  Scotlandj  shall  be  valid  and 
effectual,  although  not  executed  according  to  the  Forms 
of  the  Law  of  Scotlandy  if  the  same  shall  be  under  the 
Sign  Manual  attested  by  Two  or  more  Witnesses;  and 
every  such  Disposition  or  Conveyance,  if  granted  Mortis 
causd,  shall  be  valid  and  effectual,  whether  the  same  shall 
Toe  under  the  Sign  Manual  as  aforesaid  or  shall  be  signed 
by  some  other  l^erson  in  the  Presence  of  the  Granter, 
and  by  his  or  her  Direction  in  the  Presence  of  Two  or 
more  Witnesses,  who  shall  attest  the  same,  although  the 
same  shall  not  be  executed  according  to  the  Forms  of  the 
Law  of  Scotland. 

Vn.  On  the  Demise  of  her  Majesty,  her  Heirs  or  Sue-  As  to  De- 
cessors,  the  private  Estates  of  her  Majesty,  her  Heirs  or  *^^^'  *^* 
Successors,  shall,  subject  and  without  Prejudice  to  any  States  of 
Disposition  which  shall  have  been  made  thereof  under  the  ^?  ^°^®"  . 
Authority  of  the  said  Act  of  the  Thirty-ninth  and  Fortieth  "**^ 
Years  of  his  Majesty  King  George  the  Third,  Chapter 
Eighty-eight,  or  of  this  Act,  descend  or  go  in  manner  pre- 
scribed by,  and  (according  to  the  Nature  thereof)  be  sub- 
ject to,  the  Provisions  and  Kestrictions  respectively  referred 
to  in  the  Fifth  Section  of  the  said  Act  of  the  Thirty-ninth 
and  Fortieth  Years  of  his  Majesty  King  George  the  Third^ 
Chapter  Eighty-eight 
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ym.  The  private  Estates  of  her  Majesfy,  her  Heirs 
or  SuccessorSy  shall  be  subject  to  all  such  Taxes,  Sates, 
Duties,  Assessments,  and  other  Impositions,  Parliamentary 
and  Parochial,  as  the  same  would  have  been  subject  to  if 
the  same  had  been  the  Property  of  anj  Subject  of  this 
Kealm ;  and  all  such  Rates,  Taxes,  Assessments,  and  Im* 
positions  shall,  so  long  as  such  private  Estates  shall  be 
vested  in  her  Majesty,  her  Heirs  or  Successors,  or  in  any 
Person  or  Persons  in  trust  for  her  Majesty,  her  Heirs  or 
Successors  as  aforesaid,  be  ascertained,  rated,  assessed,  or 
imposed  thereon  in  the  said  Manner  and  Form  in  all  re- 
spects as  if  the  same  Estates  were  the  absolute  and  benefi* 
cial  Estate  of  any  of  her  Majesty's  Subjects ;  but  seyer- 
theless  such  Rates,  Taxes,  Assessments,  and  Impo^tions 
shall  be  paid  and  payable  in  manner  herein-afler  directed, 
and  not  otherwise. 

IX.  So  long  as  the  private  Estates  of  her  Majesty,  her 
Heirs  or  Successors,  shall  remain  vested  in  her  Majesty, 
her  Heirs  or  Successors,  or  in  any  Trustee  or  Trustees  for 
her  Majesty,  her  Heirs  or  Successors  as  aforesaid,  freed  and 
discharged  from  the  Provisions  and  Restrictions  aforesaid, 
all  Taxes,  Rates,  Duties,  Assessments,  Impositions,  Baits^ 
and  other  annual  Payments,  Fines,  and  other  Outgoinga, 
which  shall  from  Time  to  Time  be  charged  and  chaigeable 
upon  or  be  or  become  due  and  payable  in  respect  of  all  or 
any  of  such  private  Estates,  shall  be  paid  and  discharged 
out  of  the  Privy  Purse  of  her  Majesty,  her  Heirs  oc  Suc- 
cessors, and  Accounts  thereof  shall  frcun  Time  to  Time  be 
returned  to  the  Person  or  Persons  for  the  Time  being 
executing  the  Office  of  Privy  Purse  of  her  Majesty,  her 
Heirs  or  Successors,  or  to  his  or  thdur  Deputy^  who  shall 
by  and  out  of  any  Monies  in  his  or  their  Hands  applicable 
for  the  Use  of  her  Majesty,  her  Heirs  or  Successors,  pay 
and  discharge  the  same. 

X.  The  Trustee  Act,  1850,  shall  extend  to  a  Trustee  or 
Trustees  of  the  private  Estates  of  her  Majesty,  her  Heiis 
or  Successors,  situate  or  arising  in  any  Part  of  her 
Majesty's  Dominions  except  SeoUand^  and  to  an^r  Trustee 
or  Trustees  of  any  Personal  Estate  of  her  Majesty,  her 
Heirs  or  Successors,  and  any  Petition  or  other  Proceeding 
for  obtaining  the  Benefit  of  that  Act  for  or  on  behalf  of  her 
Majesty,  her  Heirs  or  Successors,  shall  be  by  and  in  the 
Name  or  ^ames  of  any  Person  or  Persons  authorized  ia 
that  Behalf  by  her  Majesty,  her  Heirs  or  Successoxs,  by 
any  InsUnment  in  Writing  under  the  Sign  ManuaL 

XL  All  Suits  and  Actions,  either  Keal  or  Personal, 
respecting  the  j>rivate  Estates  of  her  Majesty^  her  Bm 
and  Successors;  in  Scotland^  and  which  may  not  bansM 
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in  a  Trnstee  or  Trustees^  may  be  sued  in  Scotland,  on  «2SLi 
bekalf  of  her  Majesty,  her  Heirs  and  Saccessors,  by  and  sooUmuI. 
in  the  Name  or  Names  of  any  Person  or  Persons  to  be 
from  Time  to  Time  for  that  Purpose  appointed  by  her 
Majesty,  her  Heirs  or  Successors,  oy  any  Writing  under 
the  Sign  Manual,  every  such  Appointment  to  continue 
only  during  the  Pleasure  of  her  Majesty,  her  Heirs  and 
Successors ;  and  all  Suits  and  Actions  in  Scotland  respect- 
ing such  private  Estates  at  the  Instance  of  other  Parties 
may  be  sued  and  carried  on  by  Summons  or  Process 
directed  against  such  Person  or  Persons ;  and  her  Majesty, 
her  Heirs  or  Successors,  shall  at  all  Times  be  entitled  to 
require  any  Trustee  or  Trustees  who  may  be  vested  in  or 

Possessed  of  any  of  the  private  Estates  of  her  Majesty, 
er  Heirs  and  Successors,  in  Scotland,  to  convey  and  dis- 
pone the  same  to  her  Majesty,  her  Heirs  or  Successors,  or 
to  any  new  Trustee  or  Trustees  to  be  named  or  appointed 
by  her  Majesty,  her  Heirs  or  Successors,  by  Writing 
under  the  Sign  Manual ;  and  in  the  event  of  the  Failure, 
Delay,  or  Inability  of  any  such  Trustee  or  Trustees  so  to 
convey  or  dispone  the  same,  or  in  the  event  of  the  said 
Trustee  or  Trustees  having  died,  it  shall  be  competent  for 
any  Person  or  Persons  authorized  in  that  Behalf  by  her 
Majesty,  her  Heirs  or  Successors,  by  Writing  under  the 
Sign  Manual,  to  apply  by  Petition  to  the  Court  of  Session 
to  declare  that  the  Trust  Conveyance  subsists  for  the 
benefit  of  her  Majesty,  her  heirs  and  Successors,  and 
that  her  Majesty,  her  Heirs  and  Successors,  are  entitled 
to  have  the  same  transferred,  and  further  to  adjudge  such 
private  Estates  in  Scotland  which  shall  be  specified  and 
described  in  the  Petition  from  such  Trustee  or  Trustees, 
or  his  or  their  Heirs  or  Heir,  and  to  decern  and  declare 
the  same  to  belong  to  her  Maiesty,  her  Heirs  or  Succes- 
sors,  or  to  such  n%w  Trustee -"or  trustees  as  may  be  so 
named  and  appointed,  as  the  Case  may  be ;  and  the  Couit 
of  Session  shall  pronounce  Decreet  in  Terms  of  the  Prayer 
of  such  Petition,  and  such  Decreet  shall  be  held  to  be  and 
shall  have  the  Effect  of  a  valid  Conveyance  and  Disposition 
in  due  and  usual  Form  of  such  private  Estates  as  shall  be 
specified  and  described  in  the  Decreet  in  favour  of  her 
Majesty,  her  Heirs  and  Successors,  or  of  such  Trustee  or 
Trustees,  as  the  Case  may  be,  and  it  shall  be  competent  to 
register  such  Decreet  in  the  General  or  Particular  ^Register 
of  Sasines  in  Terms  of  and  to  the  Effect  authorized  by  the 
<  Titles  to  Lands  {Scotland)  Act,  1858,'  and  the  ^  Titles  to 
Lands  {Scotland)  Act,  1860/ 

XIL  Provided,  That  nothing  in  this  Act  contained  shall  ^^^?^ 
take  away  or  interfere  with  imf  Eight  or  Remedy  by  any  *^^'*' 
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S^'^Sf"  Law  or  Statute  competent  to  her  Majesty,  her  Heirs  or 

Sorereign.   Successors;  in  regard  to  the  private  Estates  of  her  Majesty, 

her  Heirs  or  Successors,  or  in  regard  to  any  Trusts  of 

such  Estates,  or  against  any  Trustee  or  Trustees,  his  or 

their  Heirs,  Executors,  Administrators,  and  Assigns. 

XHI.  This  Act  may  be  cited  for  all  Purposes  as  ^  The 
Crown  Private  Estates  Act,  1862.' 
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Cap.  XXXVm. 

m 

An  Act  to  amend  the  Laws  relating  to  the  Sale  of  Spiriis.—^ 

[nth  July  1862.] 

*  Whebe AS  by  the  Twelfth  Section  of  an  Act  passed  in 
the  Twenty-fourth  Year  of  the  Reign  of  King  George  the 
Second,  Chapter  Forty,  intituled  An  Act  for  granting  to 
bis  Majesty  an  additional  Duty  upon  Spirituous  Liquarsj 
and  upon  Licences  for  retailing  the  same ;  and  for  repealing 
the  Act  of  the  Twentieth  Year  of  his  present  Majesti/s  Reignj 
intituled  ^'  An  Act  for  granting  a  Duty  to  his  Majesty  to 
be  paid  by  Distillers  upon  Licences  to  be  taken  out  by  them 
for  retailing  Spirituous  Liquor s^^  and  for  the  more  effectually 
restraining  the  retailing  of  distilled  Spirituous  Liquors;  and 
for  allowing  a  Drawback  upon  the  Exportation  of  British- 
made  Spirits ;  and  that  the  Parish  of  St  Mary-le-Bon,  in 
the  County  o/ Middlesex,  sliall  be  under  the  Inspection  of  the 
Head  Office  of  Excissy  it  is  amongst  other  things  enacted, 
that  no  Person  or  Persons  whatsoever  shall  be  entitled 
unto,  or  maintain  any  Cause,  Action,  or  Suit  for,  or 
recover  either  in  Law  or  Equity,  any  Sum  or  Sums  of 
Money,  Debt  or  Demands  whatsoever  for  or  on  account  of 
any  Spirituous  Liquors,  unless  such  Debt  shall  have  really 
been  and  bond  fide  contracted  at  One  Time  to  the  Amount 
of  Twenty  Shillings  or  upwards,  nor  shall  any  particular 
Article  or  Item  in  any  Account  or  Demand  for  distilled 
Spirituous  Liquors  be  allowed  or  maintained  where  the 
Liquors  delivered  at  One  Time,  and  mentioned  in  such 
Article  or  Item,  shall  not  amount  to  the  full  Value  of 
Twenty  Shillings  at  the  least :  And  whereas  it  is  expedient 
that  the  said  recited  Enactment  should  be  repealed  so  &r 
as  is  herein-after  mentioned :'  Be  it  therefore  enacted  by 
the  Queen's  most  Excellent  Majesty,  by  and  with  the 
Advice  and  Consent  of  the  Lords  Spiritud  and  Temporal, 
and  Commons,  in  this  present  Parliament  assemblec^  and 
by  the  Authority  of  the  same,  That  so  much  of  the  asid 
Enactment  as  is  herein-before  recited  shall  be  and 
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is  hereby  repealed,  so  far  only  as  relates  to  Spirituous 
Liquors  sold  to  be  consumed  elsewhere  than  on  the  Pre- 
mises where  sold,  and  delivered  at  the  Residence  of  the 
Purchaser  thereof  in  Quantities  not  less  at  any  One  Time 
than  a  reputed  Quart. 


Vict,  c  140. 


Cap.  XLL 

An  Act  for  amending  ^  The  Rifle  Volunteer  Grounds  Act^ 

I860.'— [17fA  July  1862.] 

*  Whereas  it  is  expedient  to  amend  "  The  Rifle  Volunteer  ^  A  24^ 
Grounds  Act,  1860,"  by  extending  its  Provisions  to  Corps 
of  Volunteer  Artillery :'  Be  it  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  Advice  and  Con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  Authority 
of  the  same,  as  follows  : 

I.  The  Expression  *  Corps  of  Volunteer  Artillery,"  as  Definition 
herein  used,  shall  mean  any  Corps  of  Volunteer  Artillery  ^|  yoV^- 
of  which  her  Majesty  has  accepted  the  Offer  of  Service,  teer  Artii- 
in  pursuance  of  the  several  Acts  of  Parliament  in  that  ^^^' 
Behalfprovided. 

II.  The  Expression   ^Volunteer   Grounds  Acts'  shall  I>©finjtion 
mean  '  The  Rifle  Volunteer  Grounds  Act '  and  this  Act.       teer 

III.  Any  Corps  of  Volunteer  Artillery  may  purchase  or  Grounds 
acquire  by  Grant  any  Land  for  Artillery  Practice,  and  for  pro^gio^^ 
the  Erection  of  Batteries,  Targets,  and  other  Accommodation  of  recited 
for  the  Use  of  the  Corps  when  practising;  with  Artillery,  in  ^®i?^5" 
the  same  Manner  and  subject  to  the  same  Conditions  in  unteer 
and  subject  to  which  a  Rifle  Volunteer  Corps  may  pur-  9^^^^ 
chase  or  acquire  Land  in  pursuance  of  *  The  Rifle  Volun-  ^^' 
teer  Grounds  Act,  I860,'  for  the  Purposes  therein  men- 
tioned ;  and  all  the  Provisions  of  *  The  Rifle  Volunteer 
Grounds  Act,  I860,'  shall  extend  to  a  Corps  of  Volunteer 
Artillery,  in  the  same  Manner  as  if  throughout  the  said 

Act  where  a  Rifle  Volunteer  Corps  is  named  or  referred  to 
a  Corps  of  Volunteer  Artillery  had  also  been  named  or 
referred  to. 

IV.  Where  previously  to  the  passing  of  this  Act  any  Lands,  etc, 
Land  has  become  vested  in  any  Person  or  Persons,  on  trust  ^^^  f^^ 
for  or  on  behalf  of  any  Corps  of  Volunteer  Artillery,  such  any  Corps, 
Land  shall  on  the  passing  of  this  Act  pass  to  and  vest  in  ^^^q^^ 
the  Commanding  Officer  for  the  Time  being  of  such  Corps,  cerinCom- 
and  his  Successors  in  Office,  for  all  the  Estate  and  Interest  S?"^^ 
to  which  the  Corps  is  entitled  in  such  Land,  in  the  same  ing. 
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Manner  as  if  such  Land  had  been  acquired  in  porsaanoe 
of  the  Provisions  of  the  Volunteer  Grounds  Acts,  withoat 
Prejudice^  nevertheless,  to  any  Reservation  of  Rent  or  other 
Right,  or  to  the  Recovery  of  such  Rents  or  the  Enforce- 
ment of  such  Rights  by  any  Person  or  Persons  by  whom 
the.same  might  have  been  recovered  or  enforced  if  this  Act 
had  not  passed. 

y.  If  any  Person  wilfully  commits  any  Damage  or  In- 
jury to  the  JButts  or  Targets  belonmng  to  or  lawfully  used 
by  any  Corps  of  Volunteers,  or,  without  the  Leave  of  the 
Commanding  Officer  of  such  Corps,  searches  for  Bullets  in 
or  otherwise  disturbs  the  Soil  forming  such  Butts  or  Tar- 

Sits,  he  shall,  upon  summary  ConvicUon,  incur  for  each 
ffence  a  Penalty  not  exceecung  Five  Pounds. 


21  A  22 

Vict  c.  89. 


Cap.  LIV. 

An  Act  to  make  further  Pratnsion  reepeeiing  Lunacy  in 
Scotland.— [29tA  July  1862.] 

^Whereas  an  Act  was  passed  in  the  Twentieth  and 
Twenty-first  Tear  of  the  Reign  of  her  present  Majesty, 
20  ft  21  intituled  An  Act  for  the  Regulation  of  Hie  Care  and  7Vea<- 
Vict  0.  71.  ffient  of  Lunatics^  and  for  the  Provision^  Maintenance^  and 
Begulation  of  Lunatic  Asylums  in  Scotland  ;  and  another 
Act  was  passed  in  the  Twenty-first  and  Twenty-second 
Year  of  tne  Reign  of  her  present  Majesty,  intituled  An 
Act  to  amend  an  Act  of  the  last  Sessionj  for  tlie  Regulation 
of  the  Care  and  Treatment  of  LunaticSj  and  for  the  Provi- 
siotiy  Maintenance  and  Regulation  of  Lunatic  AsyhanSj  in 
Scotland :  And  whereas  it  is  expedient  to  continue  the 
General  Board  of  Commissioners  in  Lunacnr  constituted  by 
first-recited  Act,  and  to  amend  certain  of  the  Provisions  of 
the  said  Acts  :*  fie  it  enacted  by  the  Queen's  most  Excel- 
lent Majestv,  bv  and  with  the  Advice  and  Consent  of  the 
Lords  Spintual  and  Temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  AuthoriQr  of  the 
same,  as  follows : 

I.  The  following  Words  and  Expressions  when  used  in 
this  Act  shall  have  the  Meanings  hereby  assigned  to  them : 

'  Board '  shall  mean  the  General  Boara  of  Commis- 
sioners in  Lunacy  for  Scotland  constituted  by  the 
said  first-recited  Act : 

'  Secretaiy '  shall  mean  the  Secretary  of  the  Board  for 
the  Time  being : 

<  Lunatic  Wards  of  a  Poorhouse '  shall  mean  those  Wards 


tion  of 
Termi. 
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or  Farts  of  a  Poorhoase  sanctioned  by  the  Board 
for  the  Reception  and  the  Detention  of  Pauper 
Lunatics : 

*  Medical  Person '  shall  mean  any  Person  registered  as 

a  Practitioner  in  Medicine  or  Surgery,  pursu- 
ant to  the  Act  Twenty-first  and  Twenty-second 
Victoria^  Chapter  Ninety : 

*  Lunatic,'  when  usea  in  this  and  the  recited  Act,  shall 

mean  and  include  every  Person  certified  by  Two 
Medical  Persons  to  be  a  Lunatic,  an  insane  Per- 
son, an  Idiot,  or  a  Person  of  unsound  Mind : 
^'  Pauper  Lunatic '  shall  mean  and  include  any  Lunatic 
towards  the  Expense  of  whose  Maintenance  any 
Allowance  is  given  or  made  by  any  Parochial 
Board : 
'  Sheriff '  shall  include  Sheriffs  Substitute : 
^  Superintendent'  shall  mean  the  Person  or  Persons 
having  the  Management  or  Charge  of  any 
Asylum,  and  shall  include  the  Proprietor  and  all 
Persons  having  any  pecuniary  Interest  therein, 
or  in  the  Profits  to  oe  derived  therefrom,  and 
also  the  Governor  of  any  Poorhouse  in  which 
Pauper  Lunatics  are  kept,  and  the  Proprietor  or 
any  JPerson  or  Persons  having  a  pecuniary  Inte- 
rest in  any  other  Licensed  House  for  the  fiecep- 
tion  of  Lunatics. 

II.  The  Provisions  of  the  said  Act  in  regard  to  the  ProTbions 
Appointment  of  Deputy  Commissioners  shall  be  and  are  TOiAtmrat 
hereby  continued  until  the  First  Day  of  August  One  of  Deputy 
thousand  eight  hundred  and  sixty-four.  Sobot*" 

III.  It  shall  be  lawful  for  the  Board  to  license  Lunatic  continned. 
Wards  of  Poorhouses  for  the  Reception  and  Detention,  on  Board  may 
the  Order  of  the  Sheriff,  of  such  Pauper  Lunatics  only  ^^do 
who  are  not  dangerous,  and  do  not  reouire  curative  Treat-  Wards  of 
ment,  subject  to  such  Rules  and  Conditions  as  the  Board  ^oubm. 
may  prescribe ;  and  the  Board  may  also,  if  they  shall  be 
satisfied  that  good  Reasons  exist  therefor,  continue  all 
Licences  that  have  been  already  granted  to  Lunatic  Wards 

of  Poorhouses. 

IV.  It  shall  be  lawful  for  the  Board  to  sanction  the  Re-  Board  may 
ception  of  Pauper  Lunatics  into  Lunatic  Wards  of  Poor-  SJ  a^p. 
houses  without  the  Order  of  the   Sheriff,  according  to  tionof 
Forms  and  subject  to  Regulations  approved  of  by  the  LunaSsBin 
Board,  and  at  any  Time  to  withdraw  such  Sanction ;  and  Poor- 
any  Governor  or  Keeper  of  a  Poorhouse  who  shall  receive  **®'""«** 
atay  such  Lunatic  without  an  Order  by  the  Sheriff  or 
Sanction  of  the  Board,  or  detain  any  such  Lunatic  for 

more  than  Seven  Days  after   the  Withdrawal  of  such 


52 


26*  ET  26°  VICTORIiE,  CAP.  54. 


Board  may 
grant 
Special 
Licences 
for  Recei>- 
tion  in 
Houses  of 
not  more 
than  Four 
Lunatics. 


Provision 
for  allow- 
ing Persons 
to  enter 
Asylum 
volun- 
tarily. 


Sanction,  shall  be  liable  in  a  Penalty  not  exceeding  Ten 
Pounds. 

V.  It  shall  be  lawful  for  the  Board  to  grant  Special 
Licences  to  Occupiers  of  Houses,  for  the  Reception  and 
Detention  therein  of  Lunatics,  not  exceeding  Four  in 
Number,  subject  to  such  Rules  and  Regulations  as  the 
Board  may  appoint,  and  to  exempt  the  Holders  of  such 
Special  Licences  from  the  Payment  of  any  Fee,  or  of  any 
Sum  whatever  in  respect  thereof;  and,  except  in  so  far  as 
expressly  exempted  by  the  Board,  the  Holders  of  such 
Licences  shall  be  subject  to  the  whole  Provisions  applicable 
to  the  Keepers  or  Superintendents  of  Private  Asylums*  in 
the  recited  Acts  and  this  Act  contained ;  and  the  Board,  in 
the  Case  of  a  Lunatic  who  is  a  Pauper,  on  the  Application 
of  the  Inspector  of  the  Poor  of  the  Parish  liable  at  the 
Time  for  the  Maintenance  or  interim  Maintenance  of  such 
Lunatic,  or  in  any  other  Case,  on  the  Application  of  any 
one  legally  entitled  to  make  the  same,  accompanied  by 
Medical  Cfertificates  in  the  Forms  herein-after  prescribed, 
may  sanction  the  Reception  and  Detention  of  such  Lunatic 
in  any  House  so  specially  licensed :  Provided  that  no 
Lunatic  shall  be  received  into  any  such  House  without  the 
Sanction  of  the  Board,  granted  according  to  the  Forms 
and  Regulations  approved  of  by  them ;  and  any  Person 
receiving  any  Lunatic  into  any  House  specially  licensed 
as  aforesaid,  or  being  concerned  in  the  Disposal  of  such 
Lunatic  without  the  Sanction  of  the  Board,  snail  be  liable 
to  a  Penalty  not  exceeding  Ten  Pounds. 

VI.  If  any  Person  desirous  of  being  received  into  any 
Public,  Private,  or  District  Asylum,  or  into  any  House 
specially  licensed  for  the  Reception  of  Lunatics  as  afore- 
said, shall  make  a  Declaration  to  that  Effect  before  the 
SheriflP  of  the  County  in  which  such  Asylum  or  House  is 
situate,  and  shall  produce  to  such  Sheriff  a  Certificate  by 
a  Medical  Person  that  his  Reception  into  and  Treatment 
in  such  Asylum  or  House  would  be  beneficial  to  his  Case, 
and  a  written  Consent  by  the  Superintendent  of  such 
Asylum  or  House  to  receive  him,  it  snail  be  lawful  for  sach 
Sheriff  to  grant  an  Order  for  his  Reception  into  such 
Asylum  or  House,  which  shall  be  a  sufficient  Warrant  to 
such  Superintendent  to  receive  him  accordingly,  and  to 
subject  him  to  the  Rules  and  Regulations  of  sucn  Asylnm 
or  House :  Provided  always,  that  the  said  Superintendent 
shall,  within  Three  clear  Days  after  such  Reception,  and 
subject  to  a  Penalty  of  Fifty  Pounds  in  case  of  Default, 
transmit  to  the  Board,  and  also  to  the  said  Sheriff,  a  State- 
ment of  all  the  Circumstances  connected  with  such  Appli- 
cation and  Reception,  together  with  his  Opinion  of  the 
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State  of  Mind  of  the  Person  so  received,  and  of  the  Ex- 
pediency or  otherwise  of  his  being  detained  in  such  Asylam 
or  House,  and  shall  make  a  similar  Report  once  every 
Month  thereafter,  so  long  as  such  Person  shall  remain  in 
such  Asylum  or  House,  under  a  similar  Penalty ;  which 
Penalties  may  be  sued  for  and  recovered  by  the  Secretary 
to  the  Board,  and  applied  as  Fees  received  for  Licences  are 
directed  to  be  applied  by  the  first-recited  Act;  provided 
that  it  shall  always  be  competent  to  such  Person  to  depart 
from  such  Asylum  or  House,  unless  the  Superintendent 
thereof  shall  certify  to  the  said  Sheriff  that  ne  considers 
such  Person  to  be  in  a  state  of  Mind  dangerous  to  himself 
or  others  ;  and  it  shall  be  lawful  for  the  jBoard  or  for  the 
said  Sheriff  respectively,  if  they  or  he  shall  see  Cause>  to 
order  the  immediate  Discharge  of  such  Person  from  the 
said  Asylum  or  House,  or  to  make  such  other  Order  as  to 
them  or  him  may  in  the  Circumstances  seem  proper. 

Vn.  It  shall  be  lawful  for  the  Board  to  grant  Licences  Board  may 
to  any  charitable  Institution  established  for  the  Care  and  ^*u**".^vi 
Training  of  imbecile  Children,  and  supported  in  whole  or  insutu- 
in   part   by  private   Subscription,  without   exacting   any  ***^?L'?' 
Licence  Fee  therefor,  and  such  Licence  may  be  in  Name  children 
of  the  Superintendent  of  such  Institution  for  the  Time  ^^<^* 
being. 

VIII.  With  the  Sanction  of  the  Board,  Agreements  and  Care  of 
Arrangements  may  be  made  for  the  Reception  and  Deten-  LBnatk* 
tion  of  all  or  any  of  the  Pauper  Lunatics  of  any  District, 
County,  or  Parish  in  any  Public,  Private,  District,  or  Paro- 
chial Asylum  or  Hospital  within  or  beyond  the  Limits  of 

such  District,  County,  or  Parish. 

IX.  Subject  to  the  Provisions  of  the  said  first-recited  Secretary 
Act  and  this  Act,  the  Board,  on  a  full  Consideration  of  the  may*aSlio- 
Circumstances,  may  detennine  from  Time  to  Time  whether  rise  the 
the  Accommodation  for  any  District  is  adequate,  or  what  ™J?to 
Addition  ought  to  be  made  thereto,  or  whether  a  new  Court  of 
District  Asylum  ought  to  be  erected,  and  may  in  the  event  S®^**"^ 
of  a  District  Board  failing  to  take  such  Steps  as  the  Board 

may  consider  requisite  toward  providing  Accommodation 
for  the  District,  or  contracting  with  an  existing  Asylum  to 
such  an  Extent  and  in  such  a  Way  as  the  Board  may  con- 
sider necessary,  represent  such  Failure  to  One  of  her 
Majesty's  Principal  Secretaries  of  State,  who  may  there- 
upon communicate  such  Representation  to  the  District 
Board,  and  after  considering  any  Answer  which  may  be 
made  thereto,  within  such  Time  as  he  may  appoint,  such 
Secretary  of  State  may  authorize  the  Board  to  apply  to  the 
Court  of  Session  in  either  Division,  or  during  Vacation  to 
the  Lord  Ordinary  on  the  Bills,  by  summary  Petition  in 
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common  Form,  and  the  Court  or  Lord  Ordinary  shall, 
nnless  sufficient  Cause  be  shown  to  the  contrary,  on 
advising  such  Petition,  appoint  a  Person  at  whose  Sight 
and  Instance  the  whole  Powers  and  Duties  of  the  District 
Board  relative  to  the  providing  of  such  Accommodation 
shall  be  performed,  at  the  il^xpense  of  the  District  Board. 

X.  Any  County  or  Parish  which  has,  prior  to  the  Date 
of  the  recited  Act,  provided  Accommodation  for  its  lunatic 
Paupers  in  whole  or  in  part,  to  the  Satisfaction  of  the 
Board,  or  which  shall  be  entitled  to  such  Accommodation 
in  any  existing  Asylum,  shall  have  such  Belief,  partial  or 
total,  from  Assessments  for  building,  furnishing,  or  main- 
taining an  Asylum  for  the  District  within  which  such 
County  or  Parish  is  situate  as  the  Board  may  consider 
reasonable. 

XI.  In  the  Case  of  any  District  Asylum  where  it  shall 
appear  to  the  Board,  or  to  the  District  Board  (the  Consent 
of  the  Board  being  previously  obtained),  that  it  is  desirable 
to  acquire  additional  Ground  for  the  Use  of  such  Asylum, 
it  shall  be  lawful  for  the  District  Board  to  acquire  such  addi- 
tional Ground  from  the  Proprietor  or  Proprietors  of  the  Land 
immediately  adjoining ;  and  in  the  event  of  the  Parties  fisdl- 
ing  to  agree  as  to  the  Price  to  be  paid  for  such  additional 
Ground,  the  same  shall  be  settled  and  determined  in  the 
Manner  prescribed  by  ^  The  Lands  Clauses  Consolidation 
(Scotland)  Act,  1845,'  with  respect  to  the  Purchase  and 
V  alue  of  Land  otherwise  than  by  Agreement :  Provided 
always,  that  the  Land  so  to  be  taken  does  not  form  Part 
of  any  Garden  or  Pleasure  Ground,  and  shall  not  exceed 
Five  Acres  in  Extent :  Provided  also,  that  if  the  Ground 
from  which  the  same  is  taken  forms  Part  of  a  Property  not 
exceeding  Twenty  Acres  in  Extent,  it  shall  be  lawful  for  the 
Proprietor  of  the  same  to  require  that  the  Remainder  of 
such  Property  shall  also  be  acquired  in  the  same  Manner 
by  such  District  Board. 

XII.  If  in  any  District  there  shall  be  no  District  Asy- 
lum, it  shall  be  lawful  for  the  District  Board  of  such  Di^ 
tric^  with  the  Sanction  of  the  Board,  to  dissolve  itself  and 
on  the  Requisition  and  Order  of  the  Board  such  District 
Board  may  again  at  any  Time  be  revived,  and  where  there  is 
no  District  Asylum  the  Expenses  incurred  by  the  District 
Board  may  be  paid  by  the  Prison  Board  out  of  the  Prison 
Assessments,  or  where  any  Ground  has  been  acquired  for 
the  Erection  of  a  District  Asylum  and  now  found  not  to  be 
requisite,  either  in  whole  or  in  part,  it  shall  be  lawful  for 
the  District  Board  to  sell  and  dispose  of  the  same  or  of  anr 
Part  thereof,  and  to  repay  the  Proceeds,  after  Payment  of 
all  Expenses  and  Liabdities  incurred  by  the  Boards  to  the 
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Commissioners  of  Sapplj  for  the  County  or  Magistrates  of 
the  Barghy  as  the  case  may  be. 

XIIL  Notwithstanding  anything  in  the   said  recited  ^*r^* 
Acts  to  the  contrary  imjuied  or  expressed  with  respect  to  may  make 
the  borrowing  of  M!oney  for  the  Purposes  of  said  Acts,  it  fop°p|jj.°" 
shall  be  lawtul  for  any  District  Board  to  make  Provision  mentof  in- 
for  Bepayment  of  Monies  so  borrowed,  and  of  the  Interest  ^^^^J^ 
thereoT,   by  annual  Instalments  of  a  fixed  and  uniform  Monies  by 
Amount,  so  long  as  any  Part  of  the  Principal  Sums  so  *"^  ^'^- 
borrowed  remains  unpaid. 

XIV.  The  Thirty-fourth  Section  of  the  first-recited  Act  J;'^^^*^ 
is  hereby  repealed ;  and  in  lieu  thereof,  subject  to  the  fol-  ted^y'or- 
lowing  {Provisions,  the  Sheriff  of  any  County  in  Scotland  der  oyi>« 
may  grant  an  Order  for  the  Reception  into  and  Detention  on^edloki 
in  any  Asylum,  Lunatic  Ward  oi  a  Poorhouse,  or  House  Certificate. 
as  before  provided,  of  any  Lunatic,  if  such  Lunatic  be 
resident  or  be  found  within  such  County,  or  if  the  Asy- 
lum, Lunatic  Ward,  or  House  mentioned  in  such  Order 
be  situate  within  such  County ;  but  no  such  Order  shall 
be  granted  unless  upon  a  Petition  subscribed  by  the  Party 
apj^ying  for  the  same,  accompanied  by  a  Statement  of 
Particulars  in  the  Form  of  Schedule  (C.)  to  the  first-recited 
Act  annexed,  and  setting  forth  the  Degree  of  Relationship 
or  other  Capacity  in  which  the  Petitioner  stands  to  such 
Lunatic,  and  also  accompanied  by  Certificates  in  the  Form 
of  Schedule  (D.)  to  the  first-recited  Act  annexed,  bearing 
Date  within  Fourteen  clear  Days  next  preceding  the  Date 
of  the  Petition,  under  the  Hands  of  Two  Medical  Persons, 
having  no  immediate  or  pecuniary  Interest  in  the  Asylum 
in  which  the  Lunatic  shall  be  placed,  but  One  of  whom 
may  notwithstanding  be  the  Medical  Superintendent  or 
Consulting  or  Assistant  Physician  of  such  Asylum,  not 
being  a  Private  Asylum  ;  and  such  Orders  shall  be  in  the 
Form  of  Schedule  (E.)  to  the  first-recited  Act  annexed; 
and  no  Superintendent  of  any  such  Public,  Private,  or 
District  Asylum  or  House  shall  receive  or  detain  any  Per- 
son as  a  Lunatic  therein,  unless  there  shall  be  produced  to 
and  left  with  such  Superintendent  such  Order  by  the 
Sheriff,  dated  within  Fourteen  clear  Days  prior  to  the  Ke- 
ception  of  such  Lunatic,  or  if  such  Order  be  granted  by  the 
Sheriff  of  Orkney  and  Shetland^  within  Twenty-one  clear 
Days  prior  thereto ;  provided  that  the  Superintendent  of 
any  Public,  Private,  or  District  Asylum  may  receive  and 
detain  therein,  for  any  Period  not  exceeding  Three  Days, 
and  without  any  Order  by  thp  Sheriff,  any  Person  as  a 
liunatic,  whose  Case  is  duly  certified  to  be  One  of 
Emergency  by  One  Medical  Person  qualified  as  afore- 
said. 
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^^jn»y  XV,  The  Eighty-fifth  Section  of  the  firet-recited  Act  is 
dangerov  hereby  repealed,  and  in  lien  thereof,  when  any  Lunatic 
Lonatios.  g^all  have  been  apprehended,  cliarged  with  Assault  or 
other  Offence  infernng  Danger  to  the  Lieges,  or  when  any 
Lunatic  shall  be  found  in  a  State  threatening  Danger  to 
the  Lieges,  or  in  a  State  offensive  to  public  Decency,  it 
shall  be  lawful  for  the  Sheriff  of  the  County  in  which 
such  Lunatic  may  have  been  apprehended  or  found, 
upon  Application  by  the  Procurator  Fiscal  or  Inspector 
of  the  Poor,  or  other  Person,  accompanied  by  a  Certifi- 
cate from  a  Medical  Person,  bearing  that  the  Lunatic  is 
in  a  State  threatening  such  Danger,  or  in  a  State  offisn- 
sive  or  threatening  to  be  offensive  to  public  Decency, 
forthwith  to  commit  such  Lunatic  to  some  Place  of  safe 
Custody ;  and  the  Sheriff  shall  thereupon  direct  Notice  to 
be  given,  in  some  Newspaper  circulated  in  the  County 
within  which  such  Lunatic  was  apprehended  or  found,  of 
such  Commitment,  and  that  it  is  intended  to  inquire  into 
the  Condition  of  such  Lunatic  on  an  early  Day  to  be  named, 
and  shall  also  direct  Notice  of  the  Application  to  be  given 
to  the  Inspector  of  Poor  of  the  Parish  within  which  the 
Lunatic  has  been  apprehended  or  found  (where  the  Appli- 
cation is  not  presented  by  the  Inspector  of  such  Parish), 
and  such  further  Notice  as  he  shall  think  fit ;  and  if  the 
Inspector  of  the  Parish  does  not  within  Twenty-four  Hours 
undertake,  to  the  Satisfaction  of  the  Sheriff,  to  make  dae 
Arrangements  for  the  safe  Custody  of  such  Lunatic,  the 
Sheriff  shall  accordingly  proceed  to  take  Evid^ce  of  the 
Condition  of  such  Lunatic,  and  upon  being  satisfied  that 
he  is  a  Lunatic,  and  in  a  State  threatening  Danger  to  the 
Lieges,  or  offensive  to  public  Decency,  he  shall  commit  the 
Lunatic  to  any  Asylum ;  and  an  Order  authorizing  the 
Superintendent  of  the  Asylum  to  which  the  Lunatic  may 
be  committed  to  receive  the  Lunatic,  and  authorizing  the 
Transmission  of  the  Lunatic  to  such  Asylum,  shall  be 
granted  by  the  Sheriff  in  respect  of  every  such  Commit- 
ment ;  and  such  Lunatic  shall  be  detained  in  such  Asylum 
until  cured,  or  until  Caution  shall  be  found  for  his  safe 
Custody,  in  which  last  case  it  shall  be  lawful  for  the  Sheriff, 
upon  Application  to  that  Effect,  and  on  being  satisfied  as 
to  such  (jaution,  and  the  Safety  and  Propriety  of  such 
Custody,  to  authorize  the  Delivery  of  the  Lunatic  to  the 
Person  so  finding  Security ;  and  the  Sheriff,  at  the  Time  of 
granting  Warrant  to  commit  such  Lunatic  to  an  Asylum, 
or  thereaAer  in  Proceedings  following  on  the  said  Applica- 
tion, shall  pronounce  a  Judgment  finding  the  Amount 
of  the  Expenses  connected  with  the  said  Application^  In- 
quiry, ana  Procedure,  as  the  same  shall  be  taxed,  and  siiall 
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grant  Decree  for  such  Expenses  against  the  Parish  within 
which  the  Lunatic  shall  have  been  apprehended  or  found 
at  large,  and  in  favour  of  the  Procurator  Fiscal,  or  other 
Person  (except  the  Inspector  of  the  Poor)  at  whose  Instance 
such  Application  shall  have  been  made  and  such  Inquiry 
and  Procednre  conducted,  and  shall  also  grant  Decree 
against  such  Parish  and  in  &vour  of  the  Procurator  Fiscal 
or  other  such  Person  (except  the  Inspector  of  Poor),  or  in 
favour  of  the  Superintendent  or  Keeper  of  the  Asvlum  to 
which  the  Lunatic  shall  have  been  committed,  tot  such 
Sum  as  may  be  necessary  for  the  Maintenance  of  such 
Lunatic ;  and  every  such  Decree  shall  be  final  and  con- 
clusive, and  not  subject  to  Beview  or  Reduction  in  any 
Way  or  by  any  Process  whatsoever ;  but  the  Parish  so  de- 
cerned against  and  paying  such  Expenses  and  Cost  of 
Maintenance  shall  have  Relief  and  Recourse  therefor  against 
the  Lunatic  and  his  Estate,  and  any  of  his  Kelatives  legally 
liable  for  his  Maintenance,  and  also  against  the  Parish  of 
Settlement  of  such  Lunatic  in  the  event  of  the  Parish  in 
which  the  Lunatic  was  apprehended  or  found  at  large 
not  being  the  Parish  of  Settlement  as  accords  of  Law. 

XYI.  The  Board  may,  on  the  Application  of  the  Person  On  AppU- 
at  whose  Instance  any  Lunatic  is   detained,  or  in  the  p^^^^lt 
Absence  of  such  Person  on  the  Application  of  the  nearest  whose  in- 
known  Relative  of  such  Lunatic,  and  in  the  case  of  a  f^°^*. 
Pauper  Lunatic  on  the  Application  of  the  Inspector  of  det&ined, 
Poor  of  the  Parish  by  which  the  Expense  of  the  Mainte-  Board  may 
nance  of  the  Lunatic  is  defrayed,  authorize  the  Removal  hUl^mov- 
or  Transfer  of  any  such  Lunatic  from  any  Asylum  or  House  »i  <^^  i^i^e- 
in  which  he  is  detained  to  any  other  Asylum  or  House  proUtSn 
legally  set  apart  for  the  Reception  and  Detention  of  such  ^tbont  an 
Persons,  ana  without  any  Order  of  the  Sheriff;  and  also  sherS/*^* 
on  the  like  application  respectively  may  grant  Authority 
for  the  Liberation  on  Trial  or  Probation  of  any  Lunatic 
from  any  such  Asylum  or  House  for  such  Time  and  under 
such  Regulations  as  the  Board  may  consider  necessary  or 
proper ;  and  during  such  Period  of  Probation  or  Trial  the 
Warrant  and  Certificates  on  which  the  Detention  of  such 
Lunatic  proceeded  shall,  in  the  event  of  his  requiring  to  be 
again  received  into  any  such  Asvlum  or  House,  he  sufficient 
for  his  Reception  and  Detention  therein  without  a  new 
Warrant  and  Certificate ;  and  the  Superintendent  of  any 
such  Asylum  or  House  shall  be  bound  to  receive  any  such 
Lunatic  into  his  Establishment  without  any  Order  fipom 
the  Sheriff,  but  shall,  in  all  other  respects  in  so  far  as  not 
inconsistent  with  this  Act,  be  bound  to  comply  with  the 
whole  other  Provisions  relating  to  the  Reception,  Deten- 
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tion,  and  Liberation  of  Lunatics  in  the  recited  Acts  and 
this  Act  contained,  under  the  Penalties  therein  and  herein 
provided. 
Saperin-  XVII.  When  it  shall  appear  to  the  Superintendent  of 

indent  to  guy  Asylum  or  House  that  any  Lunatic  detained  therein 
mation  of  has  SO  far  recovered  that  he  may  be  safely  liberated  withoat 
Kecoveryol  Risk  or  Injury  to  the  PnbUc  or  the  Lunatic,  such  Super- 
unauc.  ijj^jjjgjj^  sjjgii  grant  a  Certificate  to  that  eflFect,  or  pTtxrure 
one  from  the  ordinary  Medical  Attendant  of  such  Asylum 
or  House,  and  shall  transmit 'a  Copy  thereof  to  the  Person 
at  whose  Instance  such  Lunatic  is  detained,  or  in  the 
Absence  of  such  Person  to  the  nearest  known  SelaUve  of 
the  Lunatic,  and  in  the  Case  of  a  Pauper  Lunatic  to  the 
Person  or  Parish  by  whom  the  Expense  of  the  Maintenance 
of  the  Lunatic  is  defrayed;  and  on  the  Failure,  within 
Fourteen  Days  from  the  Despatch  of  such  Copy  Certificate, 
of  the  Person  to  whom  the  same  was  transmitted  to  take 
Steps  for  the  Liberation  of  such  recovered  Lunatic,  such 
Superintendent  shall  intimate  the  Facts  to  the  Board,  who 
may  direct  such  Inquiry  into  the  Circumstances  as  they 
deem  necessary,  and  if  satisfied  that  the  Lunatic  has  re- 
covered, or  that  he  may  be  safely  liberated  without  Risk 
or  Injury  to  the  Public  or  himself,  the  Board  may  order 
his  Discharge  forthwith. 
If  Paro-  XVIII.  If  any  Parochial  Board,  after  Intimation  shall 

n^**e^to^  have  been  made  to  them  in  Terms  of  Section  One  hundred 
provide  for  and  twelve  of  the  first-recited  Act,  and  afler  Kequisidon  by 
E^ovaUf  ijjje  Board,  shall  refuse  or  neglect,  for  Twenty-one  Days 
Lunatic,  after  such  Kequisition,  to  provide  for  the  Kemoval  of  a 
Board  may  Pauper  Lunatic  to  an  Asylum,  House,  or  Lunatic  Ward 
aary  Mea-  of  a  Poorhouse,  the  Board  may  take  such  Measures  as  are 
^^^  necessary  for  the  Kemoval  of  such  Lunatic  to  an  Asylum, 

House,  or  Lunatic  Ward  of  a  Poorhouse,  and  the  whole 
Expense  of  such  Removal,  and  all  subsequent  Expenses 
incurred  by  the  Board  for  Maintenance  and  otherwise  in 
respect  of  such  Lunatic,  shall  be  recoverable  by  the  Board, 
by  ordinary  Process,  from  the  Parochial  Board  refusing  or 
neglecting  to  remove  such  Pauper  Lunatic  as  aforesaid ; 
but  subject  to  any  Right  of  Relief  which  such  Parochial 
Board  may  legally  have  against  the  Parish  ultimately  liable 
for  the  Maintenance  and  Support  of  such  Lunatic 
Insane  XIX.  If  at  any  Time  within  Sixty  Days  of  the  Expira- 

raaron™  ^^^^  ^^  ^^®  Sentence  of  any  Convict  or  other  Prisoner  con- 
Exiiiry  of  fined  in  the  General  Pj^ison  at  Perthj  it  is  certified,  on  Soul 
i^  d^euined  ^"^  Conscience,  by  Two  or  more  Medical  Persons,  that 
inO«xier&i  tliey  have  personally  visited  and  carefully  examined  the 
Prison.  Prisoner  within  the  said  Sixty  Days,  and  that  he  is  in  their 
Opinion  insane,  and  that  his  Insanity  is  of  a  Kind  which 
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renders  it  advisable  that  he  should  be  detained  in  the 
Lunatic  Department  of  the  said  General  Prison  rather 
than  in  a  Lunatic  Asvlum.  it  shall  be  lawful  for  One  of 
her  Majest/s  Principal  Secretaries  of  State,  by  a  Writing 
under  his  Hand,  to  authorize  such  Prisoner  to  be  detained 
in  the  said  General  Prison  after  the  Expiration  of  his 
Sentence,  and  such  Prisoner  may  thereupon  be  detained 
accordingly ;  provided  that  it  shall  at  any  Time  thereafter 
be  lawful  for  her  Majesty  to  give  such  Order  for  the 
safe  Custody  of  such  Prisoner  during  her  Majesty's  Plea- 
sure in  such  Place  and  in  such  Manner  as  to  her  Majesty 
shall  seem  6t. 

XX.  If  any  Person,  having  been  charged  under  an  orferemny 
Indictment  or  Criminal  Libel,  shall  be  ordered  by  the  ^<»nied 
Court,  under  the  Provisions  of  the  first-recited  Act,  to  be  OonOTai 
kept  in  strict  Custody  until  her  Majesty's  Pleasure  shall  Pnaon. 
be  known,  such  Order,  whether  the  General  Prison  at 

Pertii  be  mentioned  therein  or  not,  or  whether  the  Name 
of  any  other  Prison  or  Place  be  mentioned  therein  or  not, 
shall  be  deemed,  and  is  hereby  declared  to  be  an  Order 
which  may  be  carried  into  effect  in  the  said  General  Prison 
(unless  such  Order  expressly  directs  that  such  Person  shall 
not  be  removed  to  tne  said  General  Prison) ;  and  the 
Person  to  whom  such  Order  applies  may  (excepting  in  the 
Case  above  provided)  be  removed  thereto,  under  the  Pro- 
visions for  the  Eemoval  of  Prisoners  contained  in  the 
'  Prisons  (Scotland)  Administration  Act,  I860,'  and  shall 
be  detained  in  such  Prison  until  her  Majesty's  Pleasure 
be  known ;  and  it  shall  thereafter  be  lawful  for  her  Majesty 
to  ^ive  such  Order  for  the  safe  Custody  of  such  Person 
during  her  Majesty's  Pleasure,  in  such  Place  and  in  such 
Manner  as  to  her  Majesty  shall  seem  fit;  provided  that  within 
Eight  Days  afler  the  Reception  of  such  Person  within  the 
said  General  Prison,  Intimation  of  such  Reception,  under 
the  Hand  of  the  Governor  of  the  General  Prison,  shall  be 
transmitted  to  One  of  her  Majesty's  Principal  Secretaries 
of  State,  and  also  to  the  Secretary  of  the  Board. 

XXI.  When  any  such  Order  shall  be  pronounced,  the  Orders  to 
Clerk  of  Court  shall  within   Eight   Days  of  the  Date  ^^^^  to 
thereof  send  Intimation  of  such  Order,  as  nearly  as  may  be,  Managera 
in  the  Terms  provided  in  Section  Fifty-nine  of  the  said  ^f  PnaoM. 
Prisons  Administration  Act,  to  the  Managers  appointed 

under  the  said  Act  Sentences 

XXII.  If  it  shall  be  certified  on  Soul  and  Conscience  forieMtban 
by  Two  Medical  Persons  that  they  have  personally  visited  J^^^hs 


and  uarviuiiy  t^xamiiieu  a  jrnsonor  cuiiuiieu  uiiuei'  ocuicnce   mav  be  ear- 
in  a  Local  Prison,  in  Terms  of  the  said  Prisons  Admini-  q^^^  ^^ 
stration  Act,  and  that  such  Prisoner  is  insane,  the  Sentence,  Priflon. 
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although  for  a  sh(»ier  Period  than  Nine  Months,  shall  be 
deemed  to  be  a  Sentence  which  may  be  carried  into  effect 
in  the  said  Greneral  Prison,  and  such  PrisoDer  may  be 
removed  thereto,  in  Terms  of  the  Provisions  of  the  said 
Prisons  Administration  Act  for  the  Removal  of  Prisoners. 

XXIII.  If^  within  Fourteen  Days  of  the  Period  when 
a  Prisoner  in  the  said  General  Prison  would  fall  to  be 
liberated  bj  Expiry  of  Sentence  or  otherwise,  it  shall  be 
certified  on  Soul  and  Conscience  by  Two  Me<Ucal  Perscms 
that  they  have  personally  visited  and  carefully  examined 
such  Prisoner,  and  that  he  is  insane,  such  Prisoner  may  be 
removed  back  to  the  Local  Prison  to  which  he  had  been 
committed  until  liberated  in  due  Course  of  Law,  and  such 
Removal  may  be  carried  out  in  Terms  of  the  Provisions  of 
the  said  Prisons  Administration  Act  for  the  Removal  of 
Prisoners ;  and  if  Arrangements  shall  have  been  completed 
for  the  Reception  of  such  Prisoner  within  a  Lunatic 
Asylum  in  any  Part  of  ScoiUmd'in.  which  he  can  be  law- 
fully received  and  detained,  he  may  be  removed  to  such 
Asylum  as  if  the  same  were  such  Local  Prison,  in  Terms 
of  such  Provisions  for  the  Removal  of  Prisoners. 

XXIY.  The  Provisions  of  the  first-recited  Act  and  of 
this  Act  authorizing  her  Majesty  to  give  Orders  for  the 
safe  Custody  of  any  Person  during  her  Pleasure,  may  be 
carried  into  efiect  by  a  Writing  under  the  Hand  of  One  of 
her  Principal  Secretaries  of  State,  and  such  Writing  shall 
be  binding  on  all  Persons  concerned. 

XXV.  Sections  Twenty-two  and  Twenty-three  of  the 
first-recited  Act,  and  such  other  of  the  Provisions  of  the 
recited  Acts  as  are  inconsistent  with  this  Act,  are  hereby 
repealed;  and  the  Oeneral  Board  of  Commissioners  as 
established  by  the  said  first-recited  Act  and  this  Act  shall 
be  continued  until  Parliament  shall  otherwise  determine. 
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Cap.  LXin. 

An  Act  to  amend  ^  The  Merchant  Shipping  Act,  1854,* '  The 
Merchant  Shipping  Act  Amendment  Act,  1855,*  and  *  The 
Customs  Consolidation  Actj  1853.'— [29th  July  1862.] 

Wreck  and  Salvage  {Part  VIIL  of  Merchant  Shipping  Act, 

1854). 

XLIX.  The  Provisions  contained  in  the  Eighth  Part  of 
the  Principal  Act  for  giving  summary  Jurisdiction  to  Two 
Justices  in  Salvage  Cases  and  for  preventing  unnecessary 
Appeals  and  Litigation  in  such  Cases,  shall  be  am^sded  as 
follows ;  (that  is  to  say,) 
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(1.)  Such  Provision  shall  extend  to  all  Cases  in  which  ""^I^q^ 
the  value  of  the  Property  saved  does  not  exceed  ^^* 
One  thousand  Pounds,  as  well  as  to  the  Cases 
provided  for  by  the  principal  Act : 
(2.)  Such  Provisions  shall  oe  held  to  apply  whether  the 
Salvage  Service  has  been  rendered  within  the 
Limits  of  the  United  Kingdom  or  not : 
(3.)  It  shall  be  lawful  for  One  of  her  Majesty's  Princi- 
pal Secretaries  of  State,  or  in  Ireland  for  the 
liord  Lieutenant  or  other  Chief  Governor  or 
Governors,  to  appoint  out  of  the  Justices  for  any 
Borough  or  County  a  Rota  of  Justices  by  whom 
Jurisdiction  in  Salvage  Cases  shall  be  exercised : 
(4.)  When  no  such  Rota  is  appointed,  it  shall  be  lawfiil 
for  the  Salvors,  by  Writing  addressed  to  the 
Justice's  Clerk,  to  name  One  Justice,  and  for 
the  Owner  of  the  Property  saved  in  like  Manner 
to  name  the  other : 
(5.)  If  either  Party  fails  to  name  a  Justice  within  a 
reasonable  Time,  the  Case  may  be  tried  by  Two 
or  more  Justices  at  Petty  Sessions : 
(6.)  It  shall  be  competent  for  any  Stipendiary  Magis- 
trate, and  also  in  England  for  any  County  Court 
Judge,  in   Scotland  for  the   Sheriff  or  Sheriff 
Substitute  of  any  County,  and  in  Ireland  for  the 
Recorder  of  any  Borough  in  which  there  is  a 
Recorder,  or  for  the  Chairman  of  Quarter  Ses- 
sions in  any  County,  to  exercise  the  same  Juris- 
diction  in   Salvage  Cases  as  is  given  to  Two 
Justices : 
(7.)  It  shall  be  lawful  for  One  of  her  Majesty's  Princi- 
pal Secretaries  of  State  to  determine  a  Scale  of 
Costs  to  be  awarded  in  Salvage  Cases  by  any 
such  Justices  or  Court  as  aforesaid : 
(8.)  All  the  Provisions  of  the  Principal  Act  relating  to 
summary  Proceedings  in  Salvage  Cases,  and  to 
the  Prevention  of  unnecessary  Appeals  in  such 
Cases,  shall,  except  so  far  as  the  same  are  altered 
by  this  Act,  extend  and  apply  to  all  such  Pro- 
ceedings, whether  under  the  Principal  Act  or 
this  Act,  or  both  of  such  Acts. 
L.  Whenever  any  Salvage  Question  arises,  the  Receiver  Beceirer 
of  Wreck  for  the  District  may,  upon  Application  from  ^^t^ 
either  of  the  Parties,  appoint  a  Valuer  to  value  the  Pro-  valuer  in 
perty  in  respect  of  which  the  Salvage  Claim  is  made,  and  olumf  ^ 
shall,  when  the  Valuation  has  been  returned  to  him,  give 
a  Copy  of  the  Valuation  to  both  Parties ;  and  any  (x>py 
of  such  Valuation,  purporting  to  be  signed  by  the  V  aluer, 


62  26''  £T  26""  YICTOBLfi,  CAP.  63. 

and  to  be  attested  by  the  Beceirer,  shall  be  recdved  in 

Evidence  in  any  snbsequent  Proceeding ;  and  there  shall 

be  paid  in  respect  of  sncb  Valuation,  by  the  Party  applying 

for  the  same,  sach  Fee  as  the  Board  of  Trade  may  direct. 

Jnrudie-  LI.  The  Wofds  *  Coort  of  Session '  in  the  Four  hnn- 

Q^^  ol      dred  and  sixty-eighth  Section  of  the  Principal  Act  shall  be 

Bearion  in    deemed  to  mean  and  include  either  Division  of  the  Coort 

^ijj^^       of  Session  or  the  Lord  Ordinary  officiating  on  the  Bills 

during  Vacation, 
w^^v^       LIl.  Upon  Deliveiy  of  Wreck  or  of  the  Pnx»eds  of 
BeoeiT«      Wrecks  by  any  Receiver  to  any  Person  in  pursuance  of 
not  to         the  Provisions  of  the  Eighth  Part  of  the  Principal  Act, 
^^  such  Receiver  shall  be  discharged  from  all  Liaoility  in 

respect  thereof,  but  such  Delivery  shall  not  be  deemed  to 

Srejudice  or  affect  any  Question  concerning  die  Hifi^t  or 
itle  to  the  said  Wreck  which  may  be  raised  by  Third 
Parties,  nor  shall  any  such  Delivery  prejudice  or  affect  any 
Question  concerning  the  Title  to  the  Soil  on  which  the 
Wreck  may  have  been  found. 
Crown  Lin.  *  Whereas  by  the  Principal  Act  it  is  provided 

Wreck.  ^^^^  ^^^  Proceeds  of  Wreck,  if  the  same  is  not  claimed  by 
the  Owner  within  a  Year,  and  if  no  Person  other  than  her 
Majesty,  her  Heirs  and  Successors,  is  proved  to  be  en- 
titled thereto,  shall,  subject  to  certain  Deductions,  be  paid 
*  into  the  Receipt  of  her  Majesty's  Exchequer  in  such 
Manner  as  the  Commissioners  of  the  Treasury  may  direct, 
and  that  the  same  shall  be  carried  to  and  form  Part  of  the 
Consolidated  Fund  of  the  United  Kingdom : 

'And  whereas  Doubts  have  been  entertained  whether 
the  said  last-recited  Provision  is  consistent  with  the  Ar> 
rangements  concerning  the  Hereditary  Revenues  of  the 
Crown  effected  by  the  Act  of  the  First  Year  of  her 
1  Vict  c.  2.  present  Majesty,  Chapter  Two :  And  whereas  Doubts  have 
also  been  entertained  whether  due  Provision  is  made  by 
the  said  Act  for  paying  to  the  Revenues  of  the  Duchies  of 
Lancaster  and  Cornwall  respectively  such  of  the  said  Pro- 
ceeds as  may  belong  to  those  Duchies : ' 

It  is  hereby  declared.  That  such  of  the  said  Proceeds  of 
Wreck  as  belong  to  her  Majesty  in  right  of  her  Crown 
shall,  during  the  Life  of  her  present  Majesty  (whom  God 
long  preserve),  be  carried  to  and  form  Part  of  the  Consoli- 
dated Fund  of  the  United  Kingdom,  and  shall  after  the 
Decease  of  her  present  Majesty  (whom  God  long  preserve) 
be  payable  and  paid  to  her  Majesty's  Heirs  and  Succes- 
sors: 

And  it  is  hereby  further  declared.  That  such  of  the  said 
Proceeds  of  Wreck  as  belong  to  her  Majesty  in  light  of 
her  Duchy  of  Lancaster  shall  be  paid  to  the-  ~~ 
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General  of  the  said  Duchy  or  his  sufficienjk  Deputy  or 
Deputies  as  Part  of  the  Revenues  of  the  said  Ducny,  and 
be  dealt  with  accordingly  : 

And  it  is  hereby  further  declared  and  enacted.  That  the 
Provision  in  the  Principal  Act  contained  regarding  the  Sale 
of  unclaimed  Wreck  to  which  no  Owner  establishes  his 
Claim  within  the  Period  of  One  Year,  and  to  which  no 
Admiral,  Vice  Admiral,  Lord  of  any  Manor,  or  Person 
other  than  her  Majesty,  her  Heirs  and  Successors,  is 
proved  to  be  entitled,  is  intended,  and  shall  be  construed 
to  apply  to  Wreck  of  the  Sea  belonging  to  her  Majesty, 
her  Heirs  and  Successors,  in  respect  of  the  Duchy  of 
Cornwall^  or  to  the  Duke  of  Cornwall  for  the  Time  being 
in  respect  of  his  Duchy  of  Cornwall :  But  that  the  Pro- 
ceeds of  such  Wreck  shall,  subject  to  snch  Deductions  as 
are  in  the  same  Act  mentioned,  form  part  of  the  Revenues 
of  the  Duchy  of  Comwally  and  be  dealt  with  accordingly. 

Liability  of  Shipowners  (Part  IX,  of  Merchant  Shipping 

Acty  1854). 

LIV.   The  Owners  of  any  Ship,  whether  British  or  Ship-  ^ 
Foreign,  shall  not,  in  Cases  where  all  or  any  of  the  follow-  iXoriHtj   * 
ing  Events  occur  without  their  actual  Fault  or  Privity,  limited.    , 
that  is  to  say, 

(1.)  Where  any  Loss  of  Life  or  personal  Injury  is  caused 

to  any  Person  being  carried  in  such  Ship ; 
(2.)  Where   any   Damage  or  Loss  is  caused  to  any 

Goods,  Merchandise,  or  other  Things  whatsoever 

on  board  any  such  Ship ; 
(3.)  Where  any  Loss  of  Life  or  p^sonal  Injury  is  by 

reason  of  the  improper  Navigation  of  such  Ship 

ar  aforesaid  caused  to  any  Person  carried  in  any 

other  Ship  or  Boat ; 
(4.)  Where  any  Loss  or  Damage  is  by  reason  of  the 

improper  Navigation  of  such  Ship  as  aforesaid 

caused  to   any  other  Ship  or  Boat,  or  to  any 

Goods,  Merchandise,  or  otner  Things  whatsoever 

on  board  any  other  Ship  or  Boat ; 
be  answerable  in  Damages  in  respect  of  Loss  of  Life  or 
personal  Injury,  either  alone  or  together  with  Loss  or 
Damage  to  Ships,  Boats,  Goods,  Merchandise,  or  other 
Things,  to  an  aggregate  Amount  exceeding  Fifteen  Pounds 
for  each  Ton  of  their  Ship's  Tonnage ;  nor  in  respect  of 
Loss  or  Damage  to  Ships,  Goods,  Merchandise,  or  other 
Things,  whether  there  be  in  addition  Loss  of  Life  or  per- 
sonal Injury  or  not,  to  an  aggregate  Amount  exceeaing 
Eight  Pounds  for  each  Ton  of  the  Ship's  Tonnage ;  such 
Tonnage  to  be  the  registered  Tonnage  in  the  Case  of 
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limitation 
of  Invali- 
dity of  In- 
surances. 


Proof  of 


Sailing  Ships,  and  in  the  Case  of  Steam  Ships  the  Gross 
Tonnage  without  Deduction  on  account  of  Engine  Boom  : 

In  the  Case  of  any  Foreign  Ship  which  has  been  or 
can  be  measured  according  to  British  Law,  the  Tonnage 
as  ascertained  by  such  Measurement  shall,  for  the  Purposes 
of  this  Section,  be  deemed  to  be  the  Tonnage  of  such  ohip : 

In  the  Case  of  any  Foreign  Ship  which  has  not  been 
and  cannot  be  measured  under  British  Law,  the  Suirejor 
General  of  Tonnage  in  the  United  Kingdom,  and  the 
Chief  Measuring  Officer  in  any  British  Possession  abroad, 
shall,  on  receiving  from  or  by  Direction  of  the  Court  hear- 
ing the  Case  such  Evidence  concerning  the  Dimensions  of 
the  Ship  as  it  may  be  found  practicable  to  furnish,  pve  a 
Certificate  under  his  Hand,  stating  what  would  m  his 
Opinion  have  been  the  Tonnage  of  such  Ship  if  she  had 
been  duly  measured  according  to  British  Law,  and  the 
Tonnage  so  stated  in  such  Certificate  shall,  for  the  Pur- 
poses of  this  Section,  be  deemed  to  be  the  Tonnage  of  sach 
Ship. 

LY.  Insurances  efiected  i^ainst  any  or  all  of  the  Events 
enumerated  in  the  Section  last  preceding,  and  occurring 
without  such  actual  Fault  or  Privity  as  therein  mentioned, 
shall  not  be  invalid  by  reason  of  the  Nature  of  the  Risk. 

LYI.  In  any  Proceeding  under  the  506th  Section  of  the 
onboa^  Principal  Act  or  any  Act  amending  the  same  against  the 
lost  Ship.  Owner  of  any  Ship  or  Share  therein  in  respect  of  Loss  of 
Life,  the  Master^s  List  or  the  duplicate  List  of  Passeng^s 
delivered  to  the  proper  Officer  of  Customs  under  the  16th 
Section  of  ^  The  Passengers  Act,  1855,^  shall,  in  the 
Absence  of  Proof  to  the  contrary,  be  sufficient  Proof  that 
the  Persons  in  respect  of  whose  Death  any  such  Prosecu- 
tion or  Proceeding  is  instituted  were  Passengers  on  board 
such  Ship  at  the  Time  of  their  Deaths. 

Arrangements  concerning  Lighis,  SaUing  RuUsy  Sakaae,  <md 
Measurement  of  Tonnage  in  the  Case  of  Foreign  Ships, 

Foreign  LVH.  Whenever   Foreign  Ships   are   within   British 

Britush^      Jurisdiction,  the  Regulations  for  preventing  Collision  con- 

Juriedio-     taincd  in  Table  (C.)  in  the  Schedule  to  this  Act,  or  such 

mibi^t  to     other  Regulations  for  preventing  Collision  as  are  for  the 

Beguia-       Time  being  in  force  under  this  Act,  and  all  Provisions  of 

Table  ?c  )    ^^^  ^^^  relating  to  such  Regulations,  or  otherwise  relating 

inSche-      to  Collisions,  shall  apply  to  such  Foreign  Ships;  and  in 

^^^-  any  Cases  arising  in  any  British  Court  of  Justice  concern* 

ing  Matters  happening  within  British  Jtuisdiction,  Foreign 

Ships  shall,  so  far  as  regards  such  Regulations  and  Piovi* 

sions,  be  treated  as  if  they  were  British  Ships* 

BegaU-  LVin.  Whenever  it  is  made  to  appear  to  her  Maj«ity 
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that  the  Government  of  any  Foreign  Country  is  filing  ^"VJ^S 
that  the  Regulations  for  preventing  Collision^  contained  in  a  Foreign 
Table  (C.)  in  the  Schedule  to  Siis  Act,  or  such  other  Coun^, 
Regulations  for  preventing  Collision  as  are  for  the  Time  ^^ed  to 
being  in  force  under  this  Act,  or  any  of  the  said  Regula-  itsShipeon 
tions,  or  any  Provisions  of  this  Act  relating  to  Collisions,  g^^^ 
should  apply  to  the  Ships  of  such  Country  when  beyond 
the  Limits  of  British  Jurisdiction,  her  Majesty  may,  bv 
Order  in  Council,  direct  that  such  Regulations,  and  all 
Provisions  of  this  Act  which  relate  to  such  Regulations, 
and  all  such  other  Provisions  as  aforesaid,  shall  apply  to  the 
Ships  of  the  said  Foreign  Country,  whether  within  British 
Jurisdiction  or  not. 

LIX.  Whenever  it  is  made*  to  appear  to  her  Majesty  PxoYislons 
that  the  Government  of  any  Foreign  Country  is  willing  gJJ^™^f 
that  Salvage  shall  be  awarded  by  British  Courts  for  Ser-  Life  ma^^ 
vices  rendered  in  saving  Life  from  any  Ship  belonging  to  ^^  *^®  . 
such  Country  when  such  Ship  is  beyond  the  Limits  of  anyFor-^ 
British    Jurisdiction,    her    Majesty   may,   by  Order    in  J^^J^**^*^ 
Council,  direct  that  the  Provisions  of  the  Principal  Act  i^iied  to 
and  of  this  Act,  with  respect  to  Salvage  for  Services  ren-  **•  ShipB 
dered  in  saving  Life  from  British  Ships,  shall  in  all  British  £Ugh  Seas^ 
Courts  be  held  to  apply  to  Services  rendered  in  saving  Life 
from  the  Ships  of  such  Foreign  Country,  whether  such 
Services  are  rendered  within  British  Jurisdiction  or  not. 
mhSL.  Whenever  it  is  made  to  appear  to  her  Majesty  Siupsof 
that  the  Rules  concerning  the  Measurement  of  Tonnage  of  Q^unuiee 
Merchant  Ships  for  the  Time  being  in  force  under  the  adopting 
Principal  Act  have  been  adopted  by  the  Government  of  Mearare^^ 
any  Foreign  Country,  and  are  in  force  in  that  Country,  it  ment  of 
shall  be  lawful  for  her  Majesty  by  Order  in  Council  to  n^^^to 
direct  that  the  Ships  of  such  Foreign  Country  shall  be  n-mMsnr- 
deemed  to  be  of  the  Tonnage  denoted  in  their  Certificates  ^  ^^ 
of  Registry  or  other  National  Papers ;  and  thereupon  it    °^^' 
shall  no  longer  be  necessary  for  such  Ships  to  be  re-mea^ 
sured  in  any  Port  or  Place  in  her  Majesty's  Dominions^ 
but  such  Smps  shall  be  deemed  to  be  of  the  Tonnage  de- 
noted in  their  Certificates  of  Registry  or  other  Papers  in 
the  same  Manner,  to  the  same  Extent,  and  for  the  same 
Purposes  in,  to,  and  for  which  the  Tonnage  denoted  in  the 
Certificates  of  Registry  of  British  Ships  is  deemed  to  be 
the  Tonnage  of  such  Sfaios. 

LXI.  Whenever  an  Order  in  Council  has  been  issued  ^J^ct  oi 
under  this  Act,  applying  any  Provision  of  this  Act  or  any  connciL 
Regulation  made  W  or  in  pursuance  of  this  Act  to  the 
Ships  of  any  Foreign  Country,  such  Ships  shall  in  all 
Cases  arising  in  any  British  Court  be  deemed  to  be  subject 
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to  such  Frovision  or  Eegnlation,  and  shall  for  the  Purpose 
of  snch  Provision  or  Regulation  be  treated  as  if  they  were 
British  Ships^ 

LXII.  In  issuing  any  Order  in  Coancil  under  this  Act 
her  Miuestj  may  limit  the  Time  daring  which  it  is  to 
remain  m  operation,  and  may  make  the  same  subject  to 
snch  Conditions  and  Qnalincations,  if  any,  as  may  be 
deemed  expedient,  and  thereupon  the  Operation  of  the 
said  Order  shall  be  limited  and  modified  accordingly. 

LXni.  Her  Majesty  may  by  Order  in  Coancil  from 
Time  to  Time  revoke  or  alter  any  Order  previously  made 
under  this  Act. 

LXIV.  Every  Order  in  Coancil  to  be  made  under  this 
Act  shall  be  published  in  the  London  Gazette  as  soon  as 
may  be  after  the  making  tliereof ;  and  the  Production  of 
a  Copy  of  the  London  (gazette  containing  such  Order  shall 
be  received  in  Evidence,  and  shall  be  Proof  that  the 
Order  therein  published  has  been  duly  made  and  issued  i 
and  it  shall  not  be  necessary  to  plead  such  Order  specially^ 

Legal  Procedure. 

LXY.  Nothing  in  the  Third  Section  of  the  Act  passed 
in  the  Twentieth  and  Twenty-first  Years  of  the  Keign  of 
her  present  Majesty,  Chapter  Forty-three,  except  so  mnch 
thereof  as  provides  for  the  Payment  of  any  Fees  that  may 
be  due  to  the  Clerk  of  the  Justices,  shall  be  deemed  to 
apply  to  extend  to  any  Proceeding  under  the  Direction  of 
the  6oard  of  Trade,  or  under  or  by  virtue  of  the  Provisions 
of  the  Principal  Act  or  this  Ac^  or  any  Act  amending  the 
same* 

Delivery  of  Goods  and  Lien  for  FreigliL 

LXVI.  The  following  Terms  used  in  the  Sections  of 
this  Act  hereinafter  contained  shall  have  the  respective 
Meanings  hereby  assigned  to  them,  if  not  inconsistent  with 
the  Context  or  Subject  Mattery  that  is  to  say. 

The  Word  ^  Beport'  shall  mean  the  Report  required  by 
the  Customs  Laws  to  be  made  by  the  Master  of  any 
importing  Ship : 
The  Word  *  Entry'  shall  mean  the  Entry  required  by 
the  Customs  ;Iiaws  to  be  made  for  the  Landing  oV 
Discharge  of  Goods  from  an  importing  Ship : 
The  Word  *  Goods*  shall  include  every  Description  of 

Wares  and  Merchandise : 
The  Word  <  Wharf '  shall  include  all  Wharves,  Quays, 
Docks,  and  Premises  in  or  upon  which  any  Groods 
when  landed  from  Ships  may  be  lawfully  nlaced: 
The  Word  '  Warehouse  ^  shall  include  all  Warehoiises,^ 
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Buildings,  and  Premises  in  which  Goods  when  landed 
from  Ships  may  be  lawfully  placed : 
The  Expression  *  Wharf  Owner'  shall  mean  the  Occu-  Wharf 
pier  of  any  Wharf,  as  herein-before  defined:  Owner. 

The  Expression  ^Warehouse  Owner'  shall  mean  the  *Ware- 
Occupier  of  any  Warehouse  as  herein-before  defined :  q^^  . 
The  Word  '  Shipowner'  shall  include  the  Master  of  the  « shjp.' 
Ship  and  every  other  Person  authorized  to  act  as  owner.' 
Agent  for  the  Owner,   or  entitled  to  receive  the 
Freight,  Demurrage,  or  other  Charges  payable  in 
respect  of  such  Ship : 
The  Expression  *  Owner  of  Goods'  shall  include  every  *  Owner  of 
Person  who  is  for  the  Time  being  entitled,  either  as  Qo«^* 
Owner  or  Agent  for  the  Owner,  to  the  Possession  of 
the  Goods,  subject  in  the  Case  of  a  Lien,  if  any,  to 

such  Lien,  

LXVII.  Where  the  Owner  of  any  Goods  imported  in  Jj?^®'  *® 
any  Ship  firom  Foreign  Parts  into  the  United  Kingdom  ^  enter^*' 
fidls  to  make  Entry  thereof,  or  having  made  Entry  thereof  and  land 
to  land  the  same  or  take  Delivery  thereof  and  to  proceed  ^^t^^f 
therewith  with  all  convenient  Speed,  by  the  Times  seve-  Enti^  and 
rally  hereinafter  mentioned,  the  Shipowner  may  make  ownw^o?^ 
Entry  of  and  land  or  unship  the  said  (ioods  at  the  Times,  Qoods. 
in  the  Manner,  and  subject  to  the  Conditions  following ; 
(that  is  to  say), 

(1.)  If  a  "f  ime  for  the  Delivery  of  the  Goods  is  expressed 
in  the  Charter  Party,  Billof  Lading,  or  Agreement, 
then  at  any  Time  after  the  Time  so  expressed : 
(2.)  If  no  Time  for  the  Delivery  of  the  Goods  is  ex- 
pressed in  the  Charter  Party,  Bill  of  Lading,  or 
Agreement,  then  at  any  Time  after  the  Expira- 
tion of  Seventy-two  Hours,  exclusive  of  a  Sunday 
or  Holiday,  after  the  Report  of  the  Ship : 
(3.)  K  any  Whwf  or  Warehouse  is  named  in  the 
Charter  Party,  BiU  of  Lading,  or  Agreement,  as 
the  Wharf  or  Warehouse  where  the  Goods  are 
to  be  placed,  and  if  they  can  be  conveniently 
there  received^  the  Shipowner  in  landing  them 
by  virtue  of  this  Enactment  shall  cause  Uiem  to 
be  placed  on  such  Wharf  or  in  such  Warehouse : 
(4.)  In  other  Oases  the  Shipowner  in  landing  Goods  by 
virtue  of  this  Enactment  shall  place  them  in  or  on 
some  Wharf  or  Warehouse  on  or  in  which  Goods 
of  a  Uke  Nature  are  usually  placed ;  such  Wharf 
or  Warehouse  being,  if  the  Goods  are  dutiable,  a 
Wharf  or  Warehouse  duly  approved  by  the  Com* 
missioners  of  Customs  for  the  landing  of  dutiable 
Goods: 
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(5.)  If  at  any  Time  before  the  Goods  are  landed  or 
unshipped  the  Owner  of  the  Goods  is  ready  and 
offers  to  land  or  take  Delivery  of  the  same,  he 
shall  be  allowed  so  to  do,  and  his  Entry  shaU  in 
such  Case  be  preferred  to  any  £ntry  which  may 
have  been  maae  by  the  Shipowner : 
(6.)  K  any  Goods  are,  for  the  Porpose  of  Convenience 
in  assorting  the  same,  landed  at  the  Wharf 
where  the  Ship  is  discharged,  and  the  Owner  of 
the  Goods  at  the  Time  of  such  landing  has  made 
Entry  and  is  ready  and  offers  to  take  Deliveiy 
thereof,  and  to  convey  the  same  to  some  other 
Wharf  or  Warehouse,  such  Goods  shall  be  as- 
sorted at  landing,  and  shall,  if  demanded,  be  de- 
livered to  the  Owner  thereof  within  Twenty-four 
Hours  after  Assortment;  and  the  Expense  of 
and  consequent  on  such  landing  and  A^rtment 
shall  be  borne  by  the  Shipowner : 
(7.)  If  at  any  Time  before  the  Goods  are  landed  or  un- 
shipped the  Owner  thereof  has  made  Entry  for 
the  landing  and  warehousing  thereof  at  any  par- 
ticular Wharf  or  Warehouse  other  than  that  at 
which  the  Ship  is  discharging,  and  has  offered 
and  been  ready  to  take  Delivery  thereof,  and  the 
Shipowner  has  failed  to  make  such  Delivery,  and 
has  also  failed  at  the  Time  of  such  Offer  to  give 
the  Owner  of  the  Goods  correct  Information  of 
the  Time  at  which  such  Goods  can  be  delivered, 
then  the  Shipowner  shall,  before  landing  or  un- 
shipping such  Goods  under  the  Power  hereby 
given  to  him,  give  to  the  Owner  of  the  Goods  or 
of  such  Wharf  or  Warehouse  as  last  aforesaid 
Twenty-four  Hours  Notice  in  Writing  of  his 
Readiness  to  deliver  the  Goods,  qnd  shall,  if  he 
lands  or  unships  the  same  without  such  Notice, 
do  so  at  his  own  Rbk  and  Expense. 
If,  when  LXVni.  If,  at  the  Time  when  any  Gt)ods  are  landed 

£nSted,*^e  ^^  ^^J  Ship,  and  placed  in  the  Custody  of  any  Person 
Shipowner  as  a  Wharf  or  Warehouse  Owner,  the  Shipowner  gives  to 
gj^f  ^  the  Wharf  or  Warehouse  Owner  Notice  in  Writing  that 
Purpose,      the  Goods  are  to  remain  subject  to  a  Lien  for  Freight  or 
FxSgM'ia    o^her  Charges  payable  to  the  Shipowner  to  an  Amount  to 
ioooiitinaeu  be  mentioned  in  such  Notice,  the  Goods  so  landed  shaU,  in 
the  Hands  of  the  Wharf  or  Warehouse  Owner,  continue 
liable  to  the  same  Lien,  if  any,  for  such  Charges  as  they 
were  subiect  to  before  the  lanoing  thereof;  ana  the  Wharf 
or  Warehouse  Owner  receiving  such  G^ods  ahall  retain 
them  until  the  Lien  is  discharg^  as  hereinafter  mentiomdi 
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and  shall,  if  he  fail  so.  to  do,  make  good  to  the  Shipowner 
any  Loss  thereby  occasioned  to  him. 

IjXJX.  Upon  the  Frodnction  to  the  Wharf  or  Ware-  Lien  to  be 
house  Owner  of  a  Receipt  for  the  Amount  claimed  as  due,  on^roofof 
and  Delivery  to  the  Wharf  or  Warehouse  Owner  of  a  Copy  Payment 
thereof  or  of  a  Release  of  Freight  from  the  Shipowner,  tne 
said  Lien  shall  be  discharged. 

LXX.  The  Owner  of  the  Goods  may  deposit  with  the  Lien  to  be 
Wharf  or  Warehouse  Owner  a  Sum  of  Money  equal  in  ^"^Jjl^^ 
Amount  to  the  Sum  so  claimed  as  aforesaid  by  the  Ship-  with  w^ 
owner,  and  thereupon  the  Lien  shall  be  discharged ;  but  ^^ 
without  Prejudice  to  any  other  Remedy  which  me  Ship-     ^^^' 
owner  may  have  for  the  Recovery  of  the  Freight, 

LXXL  If  such  Deposit  as  aforesaid  is  made  with  the  Warehouse 
Wharf  or  Warehouse  Owner,  and  the  Person  making  the  attttfiSiY 
same  does  not  within  Fifteen  Days  after  making  it  give  to  of  15  d&jej 
the  Wharf  or  Warehouse  Owner  Notice  in  Writing  to  re-  ^''^yen^'^ 
tain  it,  stating  in  such  Notice  the  Sum,  if  any,  which  he  pay  Be-' 
admits  to  be  payable  to  the  Shipowner,  or,  as  the  Case  may  |Sw)wner. 
be,  that  he  does  not  admit  any  Sum  to  be  so  payable,  the 
Wharf  or  Warehouse  Owner  may,  at  the  Expiration  of 
such  Fifteen  Days^  pay  the  Sum  so  deposited  over  to  the 
Shipowner,  and  shall  by  such  Payment  oe  discharged  firom 
all  Liabili^  in  respect  thereof. 

LXXEL  If  such  Deposit  as  aforesaid  is  made  with  the  Cknme  to 
Wharf  or  Warehouse  Owner,  and  the  Person  making  the  Noti^to^ 
same  does  within  Fifteen  Days  after  making  it  give  to  the  retain  u 
Wharf  or  Warehouse  Owner  such  Notice  in  Writing  as  ^^®^* 
aforesaid,  the  Wharf  or  Warehouse  Owner  shall  imme- 
diately apprize  the  Shipowner  of  such  Notice,  and  shall 
pay  or  tender  to  him  out  of  the  Sum  deposited  the  Sum,  if 
any,  admitted  by  such  Notice  to  be  payable,  and  shall  re- 
tain the  Remainder  or  Balance,  or,  if  no  Sum  is  admitted 
to  be  payable,  the  whole  of  the  Sum  deposited,  for  Thirty 
Days  from  the  Date  of  the  said  Notice ;  and  at  the  Expira- 
tion  of  such  Thirty  Days,  unless  legal  Proceedings  have  in 
the  meantime  been  instituted  by  the  Shipowner  against  the 
Owner  of  the  Goods  to  recover  the  said  JBalance  or  Sum  or 
otherwise  for  the  Settlement  of  any  Disputes  which  may 
have  arisen  between  them  concerning  such  Freight  or  other 
Charges  as  aforesaid,  and  Notice  in  Writing  of  such  Pro- 
ceedings has  been  served  on  him,  the  Wharfor  Warehouse 
Owner  shall  pay  the  said  Balance  or  Sum  over  to  the 
Owner  of  the  Groods,  and  shall  by  such  Payment  be  dis- 
charged fit)m  all  Liability  in  respect  thereof. 

LXXHL  If  the  Lien  is  not  discharged,  and  no  Deposit  After  90 
is  made  as  herein-before  mentioned,  the  Wharf  or  Ware-  wi^ouse 
house  Owner  may,  and,  if  required  by  the  Shipowner^  Ownermay 
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(5.)  If  at  any  Time  before  the  Goods  are  landed  or 
unshipped  the  Owner  of  the  Goods  is  ready  and 
offers  to  land  or  take  Delivery  of  the  same,  be 
shall  be  allowed  so  to  do,  and  his  Entry  shall  in 
such  Case  be  preferred  to  any  £ntry  which  may 
have  been  maae  by  the  Shipowner : 
(6.)  If  any  Goods  are,  for  the  Purpose  of  Convenience 
in  assorting  the  same,  landed  at  the  Wharf 
where  the  Ship  is  discharged,  and  the  Owner  of 
the  Goods  at  tne  Time  of  such  landing  has  made 
Entry  and  is  ready  and  offers  to  take  Deliveiy 
thereof,  and  to  convey  the  same  to  some  other 
Wharf  or  Warehouse,  such  Goods  shall  be  as- 
sorted at  landing,  and  shall,  if  demanded,  be  de- 
livered to  the  Owner  thereof  within  Twenty-fonr 
Hours  after  Assortment;  and  the  Expense  of 
and  consequent  on  such  landing  and  A^rtmeot 
shall  be  borne  by  the  Shipowner : 
(7.)  If  at  any  Time  before  the  Goods  are  landed  or  un- 
shipped the  Owner  thereof  has  made  Entry  for 
the  landing  and  warehousing  thereof  at  any  par- 
ticular Wharf  or  Warehouse  other  than  that  at 
which  the  Ship  is  discharging,  and  has  offered 
and  been  ready  to  take  Delivery  thereof,  and  the 
Shipowner  has  failed  to  make  such  Delivery,  and 
has  also  failed  at  the  Time  of  such  Offer  to  give 
the  Owner  of  the  Goods  correct  Information  of 
the  Time  at  which  such  Goods  can  be  delivered, 
then  the  Shipowner  shall,  before  landing  or  un- 
shipping such  Goods  under  the  Power  hereby 
given  to  him,  give  to  the  Owner  of  the  Goods  or 
of  such  Wharf  or  War^ouse  as  last  aforesaid 
Twenty-four  Hours  Notice  in  Writing  of  his 
Readiness  to  deliver  the  Goods,  wd  shall,  if  he 
lands  or  unships  the  same  without  such  Notice, 
do  so  at  his  own  Risk  and  Expense. 
If,  when  LXVin.  If,  at  the  Time  when  any  Gtnxis  are  landed 

ian3fld*Se  ^^  ^^7  Ship,  and  placed  in  the  Custody  of  any  Person 
Shipownor  as  a  Wharf  or  Warehouse  Owner,  the  Shipowner  gives  to 
gyeNotice  ^j^^  Wharf  or  Warehouse  Owner  Notice  in  Writing  that 
Purpose,      the  Goods  are  to  remain  subject  to  a  Lien  for  Freight  or 
Freight^ifl    Other  Charges  payable  to  the  Shipowner  to  an  Amount  to 
to  continue,  be  mentioned  in  such  Notice,  the  Gt)ods  so  landed  shall,  in 
the  Hands  of  the  Wharf  or  Warehouse  Owner,  continue 
liable  to  the  same  Lien,  if  any,  for  such  Charges  as  they 
were  subject  to  before  the  lanmng  thereof;  ana  the  Wharf 
or  Warehouse  Owner  receiving  such  G^ods  afaall  retain 
them  until  the  Lien  is  discharged  as  hereinafter  meDtiflBed, 
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and  shall,  if  he  fail  so.  to  do,  make  good  to  the  Shipowner 
any  Loss  thereby  occasioned  to  him. 

liXJX.  Upon  the  Production  to  the  Wharf  or  Ware-  Lien  to  be 
honse  Owner  of  a  Receipt  for  the  Amount  claimed  as  due,  on^^^f 
and  Delivery  to  the  Wharf  or  Warehouse  Owner  of  a  Copy  Payment 
thereof  or  of  a  Release  of  Freight  from  the  Shipowner,  tne 
said  Lien  shall  be  discharged. 

LXX.  The  Owner  of  the  Goods  may  deposit  with  the  Lien  to  be 
Wharf  or  Warehouse  Owner  a  Sum  of  Money  equal  in  J^^5epodt 
Amount  to  the  Sum  so  claimed  as  aforesaid  by  the  Ship-  with  w^ 
owner,  and  thereupon  the  Lien  shall  be  discharged ;  but  q^^, 
without  Prejudice  to  any  other  Remedy  which  me  Ship- 
owner may  nave  for  the  Recovery  of  the  Freight. 

LXXI.  If  such  Deposit  as  aforesaid  is  made  with  the  Warohonse 
Wharf  or  Warehouse  Owner,  and  the  Person  makinjf  the  at^e^:^/ 
same  does  not  within  Fifteen  Days  after  making  it  give  to  of  15  Da^s, 
the  Wharf  or  Warehouse  Owner  Notice  in  Writing  to  re-  ^^^y^lT 
tain  it,  stating  in  such  Notice  the  Sum,  if  any,  wBch  he  pay  De-' 
admits  to  be  payable  to  the  Shipowner,  or,  as  the  Case  may  |^^Qer. 
be,  that  he  does  not  admit  any  Sum  to  be  so  payable,  tlie 
Wharf  or  Warehouse  Owner  may,  at  the  Expiration  of 
such  Fifteen  Days,  pay  the  Sum  so  d€^>osited  over  to  the 
Shipowner,  and  shall  by  such  Payment  be  discharged  firom 
all  Liability  in  respect  thereof. 

LXXn.  If  such  Deposit  as  aforesaid  is  made  with  the  ^^^  ^.. 
Wharf  or  Warehouse  Owner,  and  the  Person  making  the  Notice  to' 
same  does  within  Fifteen  Days  after  making  it  give  to  the  retain  is 
Wharf  or  Warehouse  Owner  such  Notice  in  Writing  as  '^^®^* 
aforesaid,  the  Wharf  or  Warehouse  Owner  shall  imme- 
diately apprize  the  Shipowner  of  such  Notice,  and  shall 
pay  or  tender  to  him  out  of  the  Sum  deposited  the  Sum,  if 
any,  admitted  by  such  Notice  to  be  payable,  and  shall  re- 
tain the  Remainder  or  Balance,  or,  it  no  Sum  is  admitted 
to  be  payable,  the  whole  of  the  Sum  deposited,  for  Thirty 
Days  from  the  Date  of  the  said  Notice ;  and  at  the  Expira- 
tion of  such  Thirty  Days,  unless  legal  Proceedings  have  in 
the  meantime  been  instituted  by  the  Shipowner  against  the 
Owner  of  the  Goods  to  recover  the  said  balance  or  Sum  or 
otherwise  for  the  Settlement  of  any  Disputes  which  may 
have  arisen  between  them  concerning  such  Freight  or  other 
Charges  as  aforesaid,  and  Notice  in  Writing  of  such  Pro- 
ceedings has  been  served  on  him,  the  Wharfor  Warehouse 
Owner  shall  pay  the  said  Balance  or  Sum  over  to  the 
Owner  of  the  Groods,  and  shall  by  such  Payment  be  dis- 
char^d  fi^m  all  Liability  in  respect  thereof. 

LXXTIT.  If  the  Lien  is  not  discharged,  and  no  Deposit  After  90 
is  made  as  herein-before  mentioned,  the  Wharf  or  Ware-  wuehoose 
hooao  Owner  may,  and,  if  required  by  the  Shipowner^  Ownermaj 
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shall,  at  the  Expiration  of  Ninety  Days  fiom  the  Time 
when  the  Goods  were  placed  in  his  Uustodji  or,  if  the 
Goods  are  of  a  perishable  Nature,  at  such  earlier  Period  as 
he  in  his  Discretion  thinks  fit,  sell  by  Public  Auction, 
either  for  Home  Use  or  Exportation,  the  said  Goods  or  ao 
much  thereof  as  may  be  necessaiy  to  satbfy  the  Charges 
hereinafter  mentioned. 

LXXIV.  Before  making  such  Sale  the  Wharf  or  Ware- 
house Owner  shall  give  I^^tice  thereof  by  Advertisement 
in  Two  Newspapers  circulating  in  the  Neighbourhood,  or 
in  One  Daily  Newspaper  published  in  London  and  in  One 
local  Newspaper,  and  also,  if  the  Address  of  the  Owner  of 
the  Goods  has  been  stated  on  the  Manifest  of  the  Cargo,  or 
on  any  of  the  Documents  which  have  come  into  the  Pos- 
session of  the  Wharf  or  Warehouse  Owner,  or  is  otherwise 
known  to  him,  give  Notice  of  the  Sale  to  the  Owner  of  the 
Goods  by  Letter  sent  by  the  Post ;  but  the  Title  of  a  bond 
fde  Purchaser  of  such  Goods  shall  not  be  invalidated  by 
reason  of  the  Omission  to  send  Notice  as  her^-before 
mentioned,  nor  shall  any  such  Purchaser  be  bound  to  in* 
quire  whether  such  Notice  has  been  sent. 

LXXV.  In  every  Case  of  any  such  Sale  as  aforesaid 
the  Wharf  or  Warehouse  Owner  shall  apply  the  Monies 
received  from  the  Sale  as  follows,  and  in  the  following  Order: 

1.  If  the  Goods  are  sold  for  Home  Use  in  Payment  of  any 

Customs  or  ExciseDuties  owing  in  re^)ect  thereof: 

2.  In  Payment  of  the  Expenses  of  the  Sale : 

3.  In  the  Absence  of  any  Agreement  between  the  Wharf 

or  Warehouse  Owner  and  the  Shipowner  con- 
cerning the  Priority  of  their  respective  Charges, 
in  Payment  of  the  Kent,  Rates,  and  other  Charges 
due  to  the  Wharf  or  Warehouse  Owner  in  re- 
spect of  the  said  Goods : 

4.  In  Payment  of  the  Amount  claimed  by  the  Ship- 

owner as  due  for  Freight  or  other  Charges  in  re- 
spect of  the  said  Goods : 

5.  But  in  case  of  any  Agreement  between  the  Wharf 

or  Warehouse  Owner  and  the  Shipowner  con- 
cerning the  Priority  of  their  respective  Charges, 
then  such  Charges  shall  have  Priority  according 
to  the  Terms  of  such  Agreement : 
and  the  Surplus,  if  any,  shall  be  paid  to  the  Owner  of  the 
Goods. 

LXXVI.  Whenever  Goods  are  placed  in  the' Custody 
of  a  Wharf  or  Warehouse  Owner  under  the  Authori^  of 
this  Act,  the  said  Wharf  or  Warehouse  Owner  shall  be 
entitled  to  Bent  in  respect  of  the  same,  and  shall  also  have 
Power  firom  Time  to  Time,  at  the  Expense  of  the  Owner 
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of  the  Goods,  to  do  all  such  reasonable  Acts  as  in  the 
Judgment  of  Uie  said  Wharf  or  Warehouse  Owner  are 
necessary  for  the  proper  Custody  and  Preservation  of  the 
said  Goods,  and  shall  have  a  Lien  on  the  said  Goods  for 
the  said  Rent  and  Expenses. 

LXXVII.  Nothinff  in  this  Act  contained  shall  compel  Warehoute 
any  Wharf  or  Warehouse  Owner  to  take  charge  of  any  protection. 
Goods  which  he  would  not  be  liable  to  take  charge  of  if 
this  Act  had  not  passed  ;  nor  shall  he  be  bound  to  see  to 
the  Validity  of  any  Lien  claimed  by  any  Shipowner  under 
this  Act. 

LXXVin.  Nothincr  in  this  Act  contained  shall  take  Saying 
away  or  atnridge  any  Powers  given  by  any  Local  Act  to  ^nder 
any  Harbour  Trust,  Body  Corporate,  or  Persons  whereby  Local  Acts, 
they  are  enabled  to  expedite  the  Discharge  of  Ships  or  the 
Landing  or  Delivery  of  Gt)ods ;  nor  shall  anything  in  this 
Act  contained  take  away  or  diminish  any  Kights  or  Re- 
medies given  to  any  Shipowner  or  Wharf  or  Warehouse 
Owner  by  any  Local  Act. 


Cap.  LXVHL 

An  Act  for  amending  the  Law  relating  to  Copyright  in 
Works  of  the  Fine  ArtSy  a/nd  for  repressing  the  Commis" 
sion  of  Fraud  in  the  Production  and  Sale  of  such  Works. 
— [29«A  July  1862^.] 

'  Whereas  by  Law,  as  now  established,  the  Authors  of 
Paintings,  Drawings,  and  Photographs  have  no  Copyright 
in  such  their  Works,  and  it  is  expedient  that  the  Law 
should  in  that  respect  be  amended:'  Be  it  therefore 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows : — 

I.  The  Author,   being  a  British  Subject  or  resident  CoprnVbt 
within  the  Dominions  of  the  Crown,  of  every  oriirinal  [„?5f 
Painting,  Drawing,  and  Photograph,  which  sLl  ^  or  »^^ 
shall  have  been  made  either  in  the  British  Dominions  or  J^^i***^^* 
elsewhere,  and  which  shall  not  have  been  sold  or  disposed  Author  for 
of  before  the  Commencement  of  this  Act,  and  his  Assigns,  Wa  Life 
shall  have  the  sole  and  exclusive  Right  of  copying,  engrav-  seren 
inc,  reproducin£c,  and  multiplying  such  Paintmc:  or  Draw-  Years  after 
ing,  and  the  Design  thereof  or  sach  Photograph,  and  the  *^^'^ 
Negative  thereof,  by  any  Means  and  of  any  Size,  for  the 
Term  of  the  natural  Life  of  such  Author,  and  Seven  Years 
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after  his  Death;  provided  that  when  any  Painting  or 
Drawing,  or  the  Negative  of  any  Pbotograph|  shall  for  the 
First  Time,  after  the  passing  of  this  Act  be  sold  or  dis- 
posed of,  or  shall  be  made  or  executed  for  or  on  behalf  of 
any  other  Person  for  a  good  or  a  valaable  Consideration, 
the  Person  so  selling  or  msposing  of  or  making  or  execut- 
ing the  same  shall  not  retam  the  Copyright  thereof^  unless 
it  be  expresslv  raserved  to  him  by  Agreement  in  Writing, 
signed,  at  or  before  the  Time  of  such  Sale  or  Disposition, 
by  the  Vendee  or  Assignee  of  such  Painting  or  Drawing, 
or  of  such  Negative  of  a  Photograph,  or  by  the  Person  for 
or  on  whose  Behalf  the  same  shall  be  so  made  or  executed, 
but  the  Copyright  shall  belong  to  the  Vendee  or  Assignee 
of  such  Painting  or  Drawing,  or  of  such  N^itive  of  a 
Photograph,  or  to  the  Person  fer  or  on  whose  Behalf  the 
same  shall  have  been  made  or  executed;  nor  shall  the 
Vendee  or  Assignee  thereof  be  entitled  to  any  such  Copy- 
right, unless,  at  or  before  the  Time  of  such  Sale  or  Dis* 
position,  an  Agreement  in  Writing,  signed  by  the  Person 
so  selling  or  oisposing  of  the  same,  or  by  his  Agent  duly 
authorized,  shall  have  been  made  to  that  Effect. 
Not  to  pre-       II.  Nothing  herein  contained  shall  prejudice  the  Bight 

tahiBiffhts.  ^^  *^7  Person  to  copy  or  use  any  Work  in  which  there 
shall  be  no  Copyright,  or  to  represent  any  Scene  or  Object, 
notwithstanding  that  there  may  be  Copyright  in  some  Re- 
presentation of  such  Scene  or  Object. 
Assign-  III.  All  Copyright  under  this  Act  shall  be   deemed 

Lkenies,  Personal  or  Moveable  Estate,  and  shall  be  assignable  at 
etc.,  to  be  in  JLaw,  and  every  Assignment  thereof,  and  every  Licence 
Wnting.      |.Q  ^g^  Qj.  ^Qpy  ^y  ^      Means  or  Process  the  Design  or 

Work  which  shall  be  the  Subject  of  such  Copyright,  shall 
be  made  by  some  Note  or  Memorandum  in  Writing,  to  be 
signed  by  the  Proprietor  of  the  Copyright,  or  by  his  Agent 
appointed  for  that  Purpose  in  Writing. 
Register  of       iV.  There  shall  be  kept  at  the  Hall  of  the  Stationers 
o/Sopy^"  Company,  by  the  OflScer  appointed  by  the  said  Company 
right  in       for  the  I^urposes  of  the  Act  passed  in  the  Sixth  Year  of 
Dn!^^    her  present  Majesty,  intituled  An  Act  to  amend  the  Law  of 
an??h^  Copyright^  a  Book  or  Books,  entitled  ^The  Regist^  of 
beiF^t**t    ^''oprietors  of  Copyright  in  Paintings,  Drawings,  and 
Stationera    Photographs,'  wherein  shall  be  entered  a  Memorandum  of 
HaU,  Min    every  Copyright  to  which  any  Person  shall  be  entitled 
o.  45.   ^^^   under  this  Act,  and  also  of  every  subsequent  Assignment 
of  any  such  Copyright ;  and  such  Memorandum  shall  con- 
tain a  Statement  ofthe  Date  of  such  Agreement  or  Anim* 
ment,  and  of  the  Names  of  the  Parties  thereto,  and  of  the 
Name  and  Place  of  Abode  of  the  Person  in  whflia-Mek 
Copyright  shall  be  vested  by  vhrtne  thereof  aad'Alliie 
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Name  and  Place  of  Abode  of  the  Author  of  the  Work  in 
which  there  shall  be  such  Copyright,  together  with  a  short 
Description  of  the  Nature  and  Subject  of  such  Work,  and 
in  addition  thereto,  if  the  Person  registering  shall  so  desire, 
a  Sketch,  Outline,  or  Photograph  of  the  said  Work,  and 
no  Proprietor  of  any  such  Copyright  shall  be  entitled  to 
the  Benefit  of  this  Act  until  sucn  Registration,  and  no 
Action  shall  be  sustainable  nor  any  Penalty  be  recoverable 
in  respect  of  anything  done  before  Registration. 

V.  The  several  Enactments  in  the  said  Act  of  the  Sixth  Certain 
Year  of  her  present  Majesty  contained,  with  relation  to  mentoof  5 
keeping  the  Register  Book  thereby  required,  and  the  In-  &  6  vict 
spection  thereof,  the  Searches  therein,  and  the  Delivery  of  ap^y  to    ' 
certified  and  stamped  Copies  thereof,  the  Reception  of  such  the  Books  ' 
Copies  in  Evidence,  the  making  of  false  Entries  in  the  said  ^^^^ 
Book,  and  the  Production  in  Evidence  of  Papers  falsely  Act 
purporting  to  be  Copies  of  Entries  in  the  said  Book,  the 
Application  to  the  Courts  and  Judges  by  Persons  aggrieved 

by  Entries  in  the  said  Book,  and  the  expunging  and  vaiy- 
ing  such  Entries,  shall  apply  to  the  Book  or  Books  to  be 
kept  by  virtue  of  this  Act,  and  to  the  Entries  and  Assign- 
ments of  Copyright  and  Proprietorship  therein  under  this 
Act,  in  such  and  the  same  Manner  as  if  such  Enactments 
were  here  expressly  enacted  in  relation  thereto,  save  and 
except  that  the  Forms  of  Entry  prescribed  by  the  said  Act 
of  the  Sixth  Year  of  her  present  Majesty  may  be  varied 
to  meet  the  Circumstances  of  the  Case,  and  that  the  Sum 
to  be  demanded  by  the  Officer  of  the  said  Company  of 
Stationers  for  making  any  Entry  required  by  tnis  Act 
5hall  be  One  Shilling  only. 

VI.  K  the  Author  of  any  Painting,  Drawing,  or  Photo-  Penalties 
graph,  in  which  there  shall  be  subsisting  Copyright,  after  ^  ^"" 
having  Sold  or  disposed  of  such  Copyright,  or  if  any  other  o?c^-^ 
Person,  not  being  the  Proprietor  for  the  Time  being  of  "8^^ 
Copyright  in  any  Painting,  Drawing,  or  Photograph,  shall, 
witnout  the  Consent  of  such  Proprietor,  repeat,   copy, 
colourably  imitate,  or  otherwise  multiply  for  Sale,  Hire, 
Exhibition,  or  Distribution,  or  cause  or  procure  to  be 
repeated,  copied,  colourably  imitated,  or  otherwise  multi- 
plied for   Sale,   Hire,   Exhibition,   or  Distribution,   any 

such  Work  or  the  Design  thereof,  or,  knowing  that  any 
such  Repetition,  Copy,  or  other  Imitation  has  been  un- 
lawfully made,  shall  import  into  any  Part  of  the  United 
Kingdom,  oi^  sell,  publish,  let  to  Hire,  exhibit^  or  dis- 
tribute, or  offer  for  Sale,  Hire,  Exhibition,  or  Distribu- 
tioh,  or  cause  or  procure  to  be  imported,  sold,  pub- 
lished; let  to  Hire,  distributed^  or  offered  for  Sale;  Hire, 
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Exhibition)  or  Distribution,  any  IRepetition,  Copy,  or 
Imitation  of  the  said  Work,  or  of  the  Design  tnereof, 
DQade  without  such  Consent  as  aforesaid,  such  J?erson  for 
every  such  Offence  shall  forfeit  to  the  Proprietor  of  the 
Copyright  for  the  Time  being  a  Sum  not  exceeding  Ten 
Pounds ;  and  all  such  Repetitions,  Copies,  and  Imitations 
made  without  such  Consent  as  aforesaid,  and  all  Nega- 
tives of  Photographs  made  for  the  Purpose  of  obtaining 
such  Copies,  shall  be  forfeited  to  the  Proprietor  of  the 
Copyright. 

VII.  No  Person  shall  do  or  cause  to  be  done  any  or 
either  of  the  following  Acts ;  that  is  to  say, 

First,  no  Person  shall  fraudulently  sign  or  otherwise 
affix,  or  fraudulently  cause  to  be  signed  or  otherwise 
affixed,  to  or  upon  any  Paintings  Drawing,  or  Photo- 
graph, or  the  Negative  thereof,  any  Name,  Initials, 
or  Monogram : 
Secondly,  no  Person  shaU  fraudulently  sell,  publish,  ex- 
hibit)  or  dispose  of,  or  offer  for  Sale,  Exhibition,  or 
Distribution,  any  Painting,  Drawing,  or  Photograph, 
or  Negative  of  a  Photograph,  having  thereon  the 
Name,  Initials,  or  Monogram  of  a  Person  who  did 
not  execute  or  make  such  Work : 
Thirdly,  no  Person  shall  fraudulently  utter,  dispose  of,  or 
put  off,  or  cause  to  be  uttered  or  disposed  g^  any  Copy 
or  colourable  Imitation  of  any  Painting,  Drawing,  or 
Photograph,  or  Negative  of  a  Photograph,  whether 
there  shall  be  subsisting  Copyright  therem  or  not,  as 
having  been  made  or  executed  by  the  Author  or  Maker 
of  the  original  Work  from  which  such  Copy  or  Imita- 
tion shall  nave  been  taken : 
Fourthly,  where  the  Author  or  Maker  of  any  Planting, 
Drawing,  or  Photograph,  or  Negative  of  a  Photo- 
graph, made  either  before,  or  after  the  passing  of  this 
Ac^  shall  have  sold  or  otherwise  parted  with  the  Pos- 
session of  such  Work,  if  any  Alteration  shall  afterwards 
be  made  therein  by  any  other  Person,  by  Addition  or 
otherwise,  no  Person  shall  be  at  liberty,  during  the 
Life  of  the  Author  or  Maker  of  such  Work,  with- 
out his  Consent,  to  make  or  knowingly  to  sell  or 
publish,  or  offer  for  Sale,  such  Work  or  any  Copies 
of  such  Work  so  altered  as  aforesaid,  or  of  any  Part 
thereof,  as  or  for  the  unaltered  Work  of  such  Author 
or  Maker : 
£very  Offender  under  this  Section  shall  upon  Conviction 
forfeit  to  the  Person  aggrieved  a  Sum  not  exceeding  Ten 
Founds,  or  not  exceeding  double  the  full  Price,  if  any,  at 
which  all  i»uch  Copies,  Engravings^  Imitations^  or  altcml 
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Works  shall  have  been  sold  or  o£Fered  for  Sale ;  and  all 
such  Copies^  Engravings,  Imitations,  or  altered  Works 
shall  be  forfeited  to  the  Person,  or  the  Assigns  or  legal  Be** 
presentatives  of  the  Person,  whose  Name,  Initials,  or  Mono- 
gram shall  be  so  fraudulently  signed  or  afBxed  thereto,  or 
to  whom  such  spurioos  or  altered  Work  shall  be  so  firan-> 
dalently  or  falsely  ascribed  as  aforesaid :  Provided  alwavs^ 
that  the  Penalties  imposed  by  this  Section  shall  not  be  m- 
curred  unless  the  Person  whose  Name,  Initials,  or  Mono^ 
gram  shall  be  so  fraudulently  signed  or  affixed,  or  to  whom 
such  spurious  or  altered  Work  shall  be  so  fraudulently  or 
falsely  ascribed  as  aforesaid,  shall  have  been  living  at  or 
within  Twenty  Years  next  before  the  Time  when  the 
Offence  may  have  been  committed. 

VIII.  All  pecuniary  Penalties  which  shall  be  incurred,  ^*^^^ 
and  all  such  unlawful  Copies,  Imitations,  and  all  other  ^^Pt« 
Effects  and  Things  as  shall  have  been  forfeited  by  Ofien-  n»it»«»» 
ders,  pursuant  to  this  Act,  and  pursuant  to  any  Act  for 
the  Protection  of  Copyright  Engravings,  may  be  reco^ 
vered  by  the  Person  herein-before  and  in  any  such  Act  aa 
aforesaid  empowered  to  recover  the  same  respectively^ 
and  hereinafter  called  the  Complainant  or  the  Complainer^ 
as  follows : 

In  England  and  Ireland^  either  by  Action  against  the  ^  ^^  . 
Party  offending,  or  by  summary  Proceeding  before  £^d. 
any  Two  Justices  having  Jurisdiction  where  the  Party 
offending  resides : 
In  Scotland  by  Action  before  the  Court  of  Session  in  j^?^ 
ordinary  Form,  or  by  summary  Action  before  the 
Sheriff  of  the  County  where  the  offence  may  be  com- 
mitted or  the  Offender  resides,  who,  upon  Proof  of 
the  Offence  or  Offences,  either  by  Confession  of  the 
Party  offending,  or  by  the  Oath  or  Affirmation  of 
One  or  more  credible  Witnesses,  shall  convict  the 
Offender,  and  find  him  liable  to  the  Penalty  or  PenaU 
ties  aforesaid,  as  also  in  Expenses,  and  it  shall  be  law- 
ful for  the  Sheriff,  in  pronouncing  such  Judgment  for 
the  Penalty  or  Penalties  and  Costs,  to  insert  in  such 
Judgment  a  Warrant,  in  the  event  of  such  Penalty 
or  Penalties  and  Costs  not  being  paid,  to  levy  and 
recover  the  Amount  of  the  same  by  Poinding :  Pro- 
vided always,  that  it  shall  be  lawful  to  the  Sherifl> 
in  the  event  of  his  dismissing  the  Action  and  assoilzie* 
ing  the  Defender,  to  find  the  Complainer  liable  in 
Expenses,  and  anv  Judgment  so  to  be  pronounced  by 
the  Sheriff  in  such  summary  Application  shall  be  fina 
and  conclusive,  and  not  subject  to  Review  by  Advocar 
tion,  Suspension,  Beduction,  or  otherwise* 


te 
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IX.  In  any  Action  in  any  of  her  Majesty's  Snperior 
Conrts  of  Becord  at  Westminster  and  in  Dvblinj  for  the 
Infringement  of  any  snoh  Copyright  as  aforesaid,  it  shall 
be  lawful  for  the  Court  in  which  sach  Action  is  pending,  if 
the  Court  be  then  sitting,  or  if  the  Court  be  not  sitting 
then  for  a  Judge  of  such  Court,  on  the  Application  of  the 
Plaintiff  or  Defendant  respectively,  to  make  such  Order  for 
an  Injunction,  Inspection,  or  Account,  and  to  give  such 
Direction  respecting  such  Action,  Injunction,  Inspection, 
and  Account,  and  the  Proceedings  therein  respectively,  as 
to  such  Court  or  Judge  may  seem  fit. 

X.  All  Bepetitions,  Copies,  or  Imitations  of  Paintings, 
Drawings,  or  Photograpns,  wherein  or  in  the  Desifrn 
whereof  there  shall  be  subsisting  Copyright  under  this  Act, 
and  all  Bepetitions,  Copies,  and  Imitations  of  the  Design 
of  any  sucn  Painting  or  Drawing,  or  of  the  Ne^tive  of 
any  such  Photograph,  which,  contrary  to  the  Provisions  of 
this  Act,  shall  have  been  made  in  any  Foreign  State, 
or  in  any  Part  of  the  British  Dominions,  are  hereby 
absolutely  prohibited  to  be  imported  into  any  Part  of  the 
United  Kingdom,  except  by  or  with  the  Consent  of  the 
Proprietor  of  the  Copyright  thereof,  or  his  Agent  autho- 
rized in  Writing;  and  if  the  Proprietor  of  any  such  Copy- 
right,  or  his  Agent,  shall  declare  that  Any  Goods  imported 
are  Bepetitions,  Copies,  or  Imitations  of  any  such  Paint* 
ing,  Drawing,  or  I^hotograph,  or  of  the  Negative  of  any 
such  Photograph,  and  so  prohibited  as  aforesaid,  then  such 
Goods  may  be  detained  by  the  Officers  of  her  Majesty's 
Customs. 

XI.  If  the  Author  of  any  Painting,  Drawing,  or  Photo* 
graph,  in  which  there  shall  be  subsisting  Copyright,  aiVer 
havmg  sold  or  otherwise  disposed  of  su(£  Copyright  or  if 
any  other  Person,  not  being  the  Proprietor  for  the  Time 
being  of  such  Copyright,  shall,  without  the  Consent  of 
such  Proprietor,  repeal  copy,  colourably  imitate,  or  other- 
wise multiply,  or  cause  or  procure  to  be  repeated,  copied, 
colourably  imitated,  or  otherwise  multiplied,  for  Sale,  Hire, 
Exhibition,  or  Distribution,  any  such  Work  or  die  Design 
thereof,  or  the  Negative  of  any  such  Photc^iaph,  or  shall 
import  or  cause  to  be  imported  into  any  Part  of  the 
United  Kingdom,  or  sell,  publish,  let  to  Hire,  exhibit,  or 
distribute,  or  offer  for  Sale,  Hire,  Exhibition,  or  Distri^ 
bution,  or  cause  or  procure  to  be  sold,  published,  let  to 
Hire,  exhibited,  or  distributed,  or  offered  for  8al^  Hire, 
Exhibition,  or  Distribution,  any  Bepetition,  Copy,  or  Lni* 
tation  of  such  Work,  or  the  Design  thereof,  or  the  Nega- 
tive of  any  such  Photograph,  made  without  such  Consent 
as  aforesaid,  then  every  such  Propnetori  in  additioD  to 
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the  Bemedies  hereby  given  for  the  Becoverj  of  any  such 
Penalties,  and  Forfeiture  of  any  such  Things  as  aforesaid, 
may  recover  Damages  by  and  in  a  Special  Action  on  the 
Case,  to  be  brought  against  the  Person  so  offending,  and 
may  in  such  Action  recover  and  enforce  the  Delivery  to 
him  of  all  unlawful  Repetitions,  Copies,  and  Imitations,  and 
Negatives  of  Photographs,  or  may  recover  Damages  for  the 
Betention  or  Conversion  thereof:  Provided  that  nothing 
herein  contained,  nor  any  Proceeding,  Conviction,  or 
Judgment,  for  any  Act  hereby  forbidden,  shall  affect  any 
Kemedy  which  any  person  aggrieved  by  such  Act  may.be 
entitled  to  either  at  Law  or  in  Equity, 

XII.  This  Act  shall  be  considered  as  including  the  Pro^  ^fTja^ 
visions  of  the  Act  passed  in  the  Session  of  Parliament  held  yia.  o.  12, 
in  the  Seventh  and  Eighth  Years  of  her  present  Majesty,  *?,*^'*" 
intituled  An  Act  to  amend  tJie  Lata  relating  to  International  ^ludadia 
Copyright^  in  the  same  Manner  as  if  such  Provisions  were  thia  Act 
Part  of  this  Act. 


Cap,  LXXIX. 

An  Act  to  amend  the  Law  relating  to  Coal  Mines* — 

\lth  August  1862.] 

^  Whekbas  it  is  expedient  to  amend  an  Act  passed  in  the 
Session  holden  in  the  Twenty-third  and  Twenty-fourth 
Years  of  the  Beign  of  her  present  Majesty,  Chapter  One 
hundred  and  fifty-one,  and  intituled  An  Act  for  the  Regu^  23  &  24 
lation  and  Inspection  of  Mines^  and  herein-after  referred  to  J2l^  ^ 
as  the  '^  Principal  Act  *^ :'  Be  it  enacted  by  the  Queen's 
most  EiKcellent  Maiesty,  bv  and  with  the  Advice  and  Con* 
sent  of  the  Lords  spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  Authority 
of  the  same,  as  follows : 

L  This  Act  shall  apply  only  to  Coal  Mines  and  Iron-  AppUca- 
stone  Mines  mentioned  m  the  Seventh  Section  of  the  Prin-  ^^^  °*  ^"^^ 
cipal  Act. 

IL  The  Expression  ^existing  Mine'  shall  mean  a  Mine  interpre- 
tbat  is  actually  being  worked  at  the  Time  of  the  passing  of  xen^ 
this  Act* 

.  The  Expression  ^  new  Mine '  shall  mean  a  Mine  opened 
after  the  passing  of  this  Act,  or  an  old  Mine  the  working 
of  which  IS  begun  afresh  after  the  passing  of  this  Act. 

IIL  After  the  passing  of  this  Act  it  shall  not  be  lawful  pn>hibi- 
for  the  Ownw  of  a  new  Mine,  and  after  the  First  Day  of  ^{^^ 
January  One  thousand  eight  hundred  and  8l:xty*five  it  sndl  sf&ta. 
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not  be  lawfal  for  the  Owner  of  an  existing  Mine,  to  employ 
any  Person  in  working  within  sach  Mine,  or  to  permit  any 
Person  to  be  in  such  Mine  for  the  Purpose  of  working 
therein,  unless  there  are  in  communication  with  evexy  Seam 
of  such  Mine  for  the  time  being  at  work  at  least  Two  Shafts 
or  Outlets,  separated  by  natural  Strata  of  not  less  than  Ten 
Feet  in  Breadth,  by  which  Shafts  or  Outlets  distinct  Means 
of  Ingress  and  Egress  are  available  to  the  Persons  employed 
in  the  Mine ;  but  it  shall  not  be  necessary  for  the  Two 
Shafts  or  Outlets  to  belong  to  the  same  Mine,  if  the  Per- 
sons therein  employed  have  available  Means  of  Ingress  and 
Egress  by  not  less  than  Two  Shafts  or  Outlets,  One  or  more 
of  which  may  belong  to  another  Mine. 

This  Section  fhall  not  apply  to  opening  a  new  Aline  for 
the  Purpose  of  searching  for  or  proving  Minerals,  or  to  any 
Working  for  the  Purpose  of  making  a  Communication  be- 
tween Two  or  more  Snafts,  so  long  as  not  more  than  Twenty 
Persons  are  employed  at  any  One  Time  in  the  said  new 
Mine  or  Working. 
Appeal  ly        IV.  If  the  Owner  of  any  existing  Mine  objects  within 
exi^        such  Time  as  is  herein-after  mentioned,  in  Writing  ad- 
Mine  to  Ar-  dressed  to  One  of  her  Majesty's  Principal  Secretaries  of 
bitration.     State,  that  by  reason  of  the  Nature  of  the  Mine,  or  from  its 
being  nearly  exhausted,  or  from  any  other  speoial  Cause, 
he  ought  to  be  exempted  from  the  Obligation  of  providing 
an  additional  Shaft  or  Outlet  in  pursuance  of  this  Act,  or 
that  he  cannot  provide  an  additional  Shaft  or  Outlet  within 
the  Time  limited  hf  this  Act,  a  Reference  shall  be  made 
to  Arbitration  as  to  whether  the  Owner  ought  or  ought  not, 
under  the  Circumstances,  to  provide  an  additional  bhaft  or 
Outlet,  or  ought  or  ought  not  to  have  an  Extension  of  Time 
for  providing  an  additional  Shaft  or  Outlet :  If  the  Result 
of  the  Arbitration  is  in  favour  of  the  Owner,  he  shall,  as 
the  Case  requires,  be  relieved  from  the  Obligation  of  pro- 
'  viding  an  aaditional  Shaft  or  Outlet,  or  have  such  Exten- 
sion of  Time  granted  to  him  for  providing  an  additional 
Shaft  or  Outlet  as  may  be  determined  by  the  Award :  If 
the  Result  of  the  Arbitration  be  against  the  Owner,  or  if 
no  Award  is  made  by  reason  of  any  Default  or  Neglect  on 
the  Part  of  the  OvvTier,  he  shall  be  bound  to  comply  with 
the  Provisions  of  this  Act,  in  the  same  Manner  as  if  this 
Section  had  not  been  enacted. 
Hode  of  y.  Arbitrations,  in  pursuance  of  this  Act,  shall  be  con- 

Art)1ta!?°^  ducted  in  manner  directed  by  the  Thirteenth  Section  of  the 
tions.  Principal  Act  in  Cases  where  the  Owner,   within  the 

Twentv  Days  therein  mentioned,  objects  to  any  Alterations 
in  or  Additions  to  Rules,  or  Rtdes  by  way  of  SnbstitatioQ 
proposed  by.  the  Secretary  of  State ;  but  no  Objeotioa 
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made  in  pursuance  of  this  Act  hy  the  Owner  of  an  existing 
Mine  shall  be  entertained  unless  it  is  made  vrithin  the 
Times  following ;  that  is  to  say,  if  he  claims  to  be  exempted 
from  the  Obligation  of  providing  an  additional  Shaft  or 
Outlet  in  pursuance  of  this  Act,  within  Six  Calendar 
Months  after  the  passing  of  this  Act ;  and  if  he  claims  to 
have  an  Extension  of  Time  for  providing  an  additional 
Shaft  or  Outlet,  within  the  Six  Calendar  Months  imme^- 
diately  preceding  the  First  Day  of  January  One  thousand 
eight  hundred  and  sixty-five. 

VI.  Any  of  her  Majesty's  Superior  Courts  of  Law  or  Power  to 
Equity  may,  upon  the  Application  of  the  Attorney-General  iSjSnction 
acting  on  behalf  of  the  said  Secretary  of  State,  prohibit  by  CompU- 
Injunction  the  working  of  any  Mine  in  which  any  Person  ^^  ^*^ 
is  employed  in  working,  or  is  permitted  to  be  for  the  Pur« 
pose  of  working  in  contravention  of  the  Provisions  of  this 
Act,  and  may  award  such  Costs  in  the  Matter  of  the  In* 
junction  as  the  Court  thinks  just ;  but  this  Section  shall  be 
without  Prejudice  to  any  other  Remedy  permitted  by  Law 
for  enforcing  the  Provisions  of  this  Act^ 

Vir.  No  Person  shall  be  precluded  by  any  Agreement  Agreo- 
made  before  the  passing  of  this  Act  from  doing  such  Acts  contoaven- 
as  may  be  necessarv  for  providing  an  additional  Shaft  or  tion  of  Act 
Outlet  to  a  Mine  where  the  same  is  required  by  this  Act,  ^•^^^ 
or  be  liable  under  any  Agreement  to  any  Penalty  or  For- 
feiture for  doing  such  Acts  as  may  be  necessary  in  order 
to  comply  with  the  Provisions  of  this  Act. 

yni.  This  Act  shall  be  construed  as  One  with  the  Prin*  Oonstrue- 
cipal  Act,  and  the  Powers  hereby  given  shall  be  deemed  *">**  ®'  Act 
to  be  in  addition  to  and  not  in  derogation  of  any  Powers 
conferred  by  the  Principal  Act,  and  such  last-mentioned 
Powers  may  be  exercised  in  the  same  Manner  as  if  this  Act 
had  not  been  passed.  __ 

Cat.  LXXXV. 

An  Act  to  facilitate  the  Transmission  of  Moveable  Property 
in  Scotland.— [7tA  August  1862.] 

^  Whereas  it  is  expedient  to  facilitate  the  Transmission 
of  Moveable  Estate  in  Scotland i^  Be  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  Authority  of  the  same,  as  follows : 

I.  From  and  after  the  passing  of  this  Act,  it  shall  be  Penonat  J 
competent  to  any  Party,  in  right  of  a  Personal  Bond  or  of  ^"^  ^y 
a  Conveyance  of  Moveable  Estate,  to  assign  such  Bond  or  a^  of*.  ' 
Conveyance  by  Assignation  in  or  as  nearly  as  may  be  in  Horeabu 
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EsUto  vuLj  the  Fonn  set  forth  in  Schedule  A.  hereto  annexed ;  and  it 
io  ^^rm  ^^^^^  ^  competent  to  write  the  Assignation  or  Assignations 
Mt  forth  in  On  the  Bond  or  Conveyance  itself  in  or  as  nearly  as  may 
fi!)^"^     be  in  the  Form  set  forth  in  Scfaedale  B.  hereto  annexed ; 
which  Assignation  shall  be  registrable  in  the  Books  of  any 
Conrt,  in  Terms  of  any  Clause  of  Registration  contained 
in  the  Bond  or  Conveyance  so  assignea ;  and  snch  Assig- 
nation, upon  being  duly  stamped  and  duly  intimated,  shall 
have  the  same  Force  and  Effect  as  a  duly  stamped  and 
duly  intimated  Assignation  according  to  the  Forms  at  pre- 
sent in  use. 
Certified  ^^  An  Assignation  shall  be  validly  intimated  (1)  by  a 

Copy  to  be  Notary  Public  delivering  a  Copy  thereof,  certified  as  cor- 
v^r^^i^  rect,  to  the  Person  or  Persons  to  whom  Intimation  may  in 
PerBODs  to    any^  Case  be  requisite,  or  (2)  b^  the  Holder  of  such  As»ig- 
mariwi^"**"  nation,  or  any  Person  authorized  by  him,  transmitting  a 
nutyin  any  Copy  thereof  certified  as  correct  by  Post  to  such  Person ; 
qXt^'^  and   (in  the  First  Case)  a  Certificate  by  such  Notary 
Public  in  or  as  nearly  as  may  be  in  the  Form  set  forth  in 
Schedule  C.  hereto  annexed,  and  (in  the  Second  Case)  a 
written  Acknowledgment  by  the  I'erson  to  whom  such 
Copy  may  have  been  transmitted  by  Post  as  aforesaid  of 
the  Receipt  of  the  Copy,  shall  be  sufficient  Evidence  of 
such  Intimation  having  been  duly  made :  Provided  always^ 
that  if  the  Deed  or  Instrument  containing  such  Assignar 
tion  shall  likewise  contain  other  Conveyances  or  Declara- 
tions of  Trust  Purposes,  it  shall  not  be  necessary  to  deliver 
or  transmit  a  full  Copy  thereof,  but  only  a  Copy  of  snch 
Part  thereof  as  respects  the  Subject  Matter  of  such  Assig- 
nation. 
Aflto  III.  Nothing  in  this  Act  contained  shall  prevent  the 

TonoTper-  Transmission  of  any  Personal  Bond  or  Conveyance  of 
BonidBond,  Moveable  Estate,  or  the  Intimation  of  any  Assignation 
•^  according  to  the  Forms  at  present  in  use. 

Interprou-  IV.  The  following  Woras  in  this  Act,  and  in  the  Sche- 
tion  of  dules  annexed  to  this  Act,  shall  have  the  several  Meanings 
hereby  assigned  to  them,  unless  there  be  something  in  the 
Subject  or  Context  repugnant  to  such  Construction ;  that 
is  to  say,  the  Word  *Bond'  and  the  Word  'Conveyance' 
shall  extend  to  and  include  Personal  Bonds  for  Payment 
or  Performance,  Bonds  of  Caution,  Bonds  of  Guarantee, 
Bonds  of  Relief,  Bonds  and  Assignations  in  Security  of 
every  Kind,  Decreets  of  any  Court,  Policies  of  Assurance 
of  any  Assurance  Company  or  Association  in  Seoiland^ 
whether  held  by  Parties  resident  in  Scotland  or  elsewhere, 
Protests  of  Bills  or  of  Promissory  Notes,  Dispbsitioiiay  As- 
signations, or  other  Conveyances  of  Moveable  or  Personal 
Property  or  Efiects,  Assignations^  TranslationSi  tod  B^ 
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trbcessions,  and  also  Probative  Extracts  of  all  such  Deeds 
from  the  Books  of  an;^  competent  Court ;  the  Word  ^  As- 
signation' shall  also  inclnde  Translations  and  Betroces- 
sbns,  and  Probative  Extracts  thereof;  the  Words  ^  Move- 
able Estate '  shall  extend  to  and  include  all  Personal  Debts, 
and  Obligations,  and  Moveable  or  Personal  Property  or 
Effects  of  every  Kind. 

v.  This  Act  may  be  cited  for  all  Purposes  as  the  Short  Title. 
'  Transmission  of  Moveable  Property  {Scotland)  Act,  1862.' 

SCHEDULES  befebbed  to  in  the  FoREGoma  Act. 

Schedule  (A.) 

ly  A,  B.y  in  consideration  of,  etc,  [or  otherwise^  as  tfte  Case 
may  he\y  do  hereby  assign  to  C.  £>.  and  his  Heirs  or  As-' 
signees  [or  otherwise^  as  the  Case  may  be^  the  Bond  \or 
other  Deedj  describing  t^,]  granted  by  E.  F,y  dated,  etc.y  by 
which  [here  specify  Ae  Nature  of  the  Deed,  and  specify  also 
any  connecting  Titles  and  any  Circumstances  requiring  to  be  * 
stated  in  regard  to  the  Nature  and  Extent  of  the  Bight  re- 
quired.']    Li  witness  whereof,  etc. 

[Insert  Testing  Clause  in  usual  Form."] 

y        SCHEDUUB  (B.) 

I,  A.  B.f  in  consideration  of,  etc,  [or  oUiermse^  as  tlie  Case 
may  id],  do  hereby  assign  to  C,  I),  and  his  Heirs  or  Assig- 
nees [or  otherwise^  as  me  Case  may  be,']  the  foregoing  [or 
vriihin  written']  Bond  [or  other  Writ  or  l)eedj  describing  i^,] 
granted  in  my  Favoar  [or  otherwise^  as  the  Case  may  bcy 
specifying  any  connecting  TUlej  and  any  Circumstances 
requiring  to  be  stated  in  regard  to  the  Nature  and  Extent  of 
Hie  Right  assigned].    In  witness  whereof,  etc. 

[Insert  Testing  Clause  in  usual  Form^ 

» 

Schedule  (0.) 

I,  -4.,  of  the  City  of  Notary 

Public,  do  hereby  attest  and  declare.  That  upon  the 
Day  of  and  between  the  Hoars  of 

and  I  doly  intimated  to  B,  [here  describe  the  Party] 

the  within  written  Assignation  [or  otherunscy  as  tlie  Case 
may  bcj]  or  an  Assignation  granted  by  [here  describe  t^],. 
ana  that  by  delivering  to  the  said  A,  personally  [or  other- 
vnse']  by  leaving  for  the  said  A,  within  his  Dwelling  House 
at  iLy  in  the  han^s  of  [here  describe  the  PaHy],  a  full  Copy, 
thereof,  [or  if  a  partial  Copy^  Jiere  quote  the  JPortion  of  the 
Deed  which  has  been  deUveredf'}  to  lie  given  to  him ;  all  of 
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Which  was  done  in  presence  of  C.  and  jD.  \here  name  and 
describe  the  Iwo  WUnessea],  who  subscribe  Uii»  Attestation 
along  with  me»    In  witness  whereo£ 

[inseH  Testing  Clause  in  usual  Form^  to  be  subscribed  by 
the  Farty  and  the  Two  WiiMssesI\ 


Cap.  LXXXVII. 

An  Act  to  consolidate  and  amend  the  Laws  relating  to  In^ 
dustrial  and  Provident  Societies. — [7t/i  Angast  1862.3 

16  ft;i6       '  Whereas  by  the  Indnstrial  and  Provident  Societies  Act, 
Yict  c  81.   ig52j  it  IS  enacted,  that  it  shall  be  lawful  for  any  Number 

of  Persons  to  establish  a  Society  under  the  Provisions 
thereof  and  of  the  therein-recited  Act,  for  the  Purpose  of 
raising  by  volnntaxy  Subscriptions  of  the  Members  thereof 
a  Fund  for  attaining  any  Purpose  or  Object  for  the  Time 
being  authorized  by  the  Laws  in  force  with'  respect  to 
Friendly  Societies  or  by  the  said  recited  Act,  by  carrying 
on  or  exercising  in  common  any  Labour,  Trade,  or  H^di- 
craft,  or  sevenu  Labours.  Trades,  or  Handicrafts,  except 
the  working  of  Mines,  Minerals,  or  Quarries  beyond  the 
Limits  of  the  United  Kingdom  of  Great  Britain  and  /re- 
landy  and  also  except  the  Business  of  Banking,  whether  in 
the  said  United  Kingdom  or  elsewhere ;  and  that  the  said 
Act  shall  apply  to  all  Societies  already  established  for  any 
of  the  Purposes  herein  mentioned,  so  soon  as  they  shall 

17  ft  IS       conform  to  the  Provisions  hereof:  And  whereas  Irv  an  Act 
Vict  c  26.   passed  in  the  Seventeenth  and  Eighteenth  Years  of  her  pre- 
sent Majesty,  Chapter  Twenty-five,  various  Providons  were 
made  mr  the  better  enabhng  legal  Proceedings  to  be 
carried  on  in  any  Matter  concerning  the  Societies  formed 

19  ft  20       under  the  said  Act  of  1852 :  And  whereas  the  last-men- 

Vict  c.  40,   tioned  Act  was  amended  by  an  Act  passed  in  the  First 

Session  of  the  Nineteenth  and  Twentieth  Years  of  ber 

present  Majesty,  Chapter  Forty:  And  whereas  vaxioas 

Societies  have  been  formed  and  are  now  carrying  on 

Business  under  the  Provisions  of  the  said  recited  Acts,  and 

it  is  desirable  to  consolidate  and  amend  the  Laws  reUting 

to  such  Societies :'  Be  it  therefore  enacted  by  the  Queen's 

most  Excellent  Majesty,  by  and  with  the  Advice  and  Om- 

sent  of  the  Lords  Spiritual  and  Temporal,  and  Commons^  in 

this  present  Parliament  assembled^  and  by  the  Anthony 

of  the  same,  as  follows:  « 

Beoited  L  The  Industrial  and  Provident  Sodetiea  Act,  1852^ 

PMOedT      '"^^  ^^  ^^  recited  Acts  for  the  Amendment  thmo^  pre 

hereby  repealed  from  the  passing  of  this  Act 
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n.  All  Societies  registered  under  the  Industrial  and  ^j^^L 
Provident  Societies  Act,  1852,  shall  be  entitled  to  obtain  tared  ib^ 
a  Certificate  of  Registration  on  Application  to  the  Registrar  ?^^ 
of  Friendly  Societies^  and  for  which  Certificate  no  Fee 
shall  be  payable  to  the  Registrar. 

ni.  Any  Number  of  Persons,  not  being  less  than  Seven,  ^J^*g^ 
may  establish  a  Society  under  this  Act  for  the  Purpose  of  oieties 
carrying  on  any  Labour,  Trade,  or  Handicraft,  whether  ^®^***^ 
wholeside  or  retail,  except  the  working  of  Mines  and 
Quarries,  and  except  the  Business  of  Sanl^ng,  and  of 
A)plying  the  Profits  for  any  Purposes  allowed  by  the 
Fnendly  Societies  Acts,  or  otherwise  permitted  by  Law. 

IV.  The  Rules  of  every  such  Society  shall  contain  Pro-  BokiL' 
visions  in  respect  of  the  several  Matters  mentioned  in  the 
Schedule  annexed  to  this  Act. 

V.  Two  Copies  of  the  Rules  shall  be  forwarded  to  the  Begifte- 
Registrar  of  Friendly  Societies  oi England^  Scotland^  or  Ire"  ^L.  ^^ 
landj  according  to  the  Place  where  the  Office  of  the  Society 

is  situate,  and  shall  be  dealt  with  by  him  in  the  Manner 
provided  by  the  Friendly  Societies  Act,  1855;  and  he 
shall  thereupon  cive  his  Certificate  of  Registration,  and 
such  Certificate  shall  in  all  Cases  be  conclusive  Evidence 
that  the  Society  has  been  duly  registered,  and  thereupon 
the  Members  of  such  Society  shafl  become  a  Body  Cor- 
porate, by  the  Name  therein  described,  having  a  perpetual 
Succession  and  a  Common  Seal,  with  Power  to  hold  Lands 
and  Buildings,  with  limited  Liability. 

YI.  The  Certificate  of  Registration  shall  vest  in  the  Ceitifieato 
Society  all  the  Property  that  may  at  the  Time  be  vested  plc^^^^in 
in  any  Person  in  trust  for  the  Society ;  and  all  legal  Pro-  Boel^ 
ceedings  then  pending  by  or  against  any  such  Trustee  or  ^t^^ior 
other  Officer  on  account  of  the  Society  may  be  prosecuted  Society. 
by  or  against  the  Society  in  its  registered  Name  without 
Abatement. 

VIL  A  Copy  of  the  Rules  shall  be  delivered  by  the  ^  2!  be 
Society  to  every  Person,  on  Demand,  on  Payment  of  a  deUTendon 
Sura  not  exceeding  One  Shilling.  Pemand. 

Vni.  No  Society  shall  be  registered  under  a  Name  iden*  ^®^^?^2[ 
tical  with  that  by  wnich  any  other  existing  Society  has  been  |^^  j^f^ 
r^^istered,  or  so  nearly  resembling  such  Name  as  to  be  Mme^me 
likely  to  deceive  the  Members  or  the  Public,  and  the  Word  Jl^^z^ 
'  Limited'  shall  be  the  last  Word  in  the  Name  of  every  ing  So- 
Society  registered  under  this  Act.  ^^' 

IX.  No  Member  shall  be  entitled,  in  any  Society  regis-  Hember'a 
tered  under  this  Act,  to  hold  or  claim  any  Interest  exceed-  un^u^ito 
ingthe  Sum  of  Two  hundred  Pounds.  200£. 

A.  Every  Society  regtstered  under  this  Act  shall  paint  5ni^*^S 
or  affix,  and  shall  keep  painted  or  affixed,  its  Name  on  the  %  soS^^ 
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Oatside  of  every  Office  or  Place  in  which  the  Business  of 
the  Society  is  carried  on^  in  a  conspicnoos  Positioni  in 
Letters  easily  legible^  and  shall  have  its  Name  engraven  in 
legible  Characters  on  its  Seal,  and  shall  have  its  Name 
mentioned  in  legible  Characters  in  all  Notices,  Advertise- 
ments, and  other  official  Publications  of  such  Society^  and 
in  all  Bills  of  Ezchan^  Promissory  Notes,  Endorsements, 
Cheques,  and  Orders  for  Money  or  Goods  purporting  to  be 
signed  by  or  on  behalf  of  such  Company,  and  in  au  Bills 
of  Parcels,  Invoices,  Receipts,  and  Letters  of  Credit  of  the 
Society.  * 

PeDAities  XI.  If  any  Society  under  this  Act  does  not  paint  or 
^ui^tion  ^^^9  ^^^  ^^P  Panted  or  affixed,  its  Name  in  manner 
of  Name,  directed  by  this  Act,  it  shall  be  liable  to  a  Penalty  not 
^^  exceeding  Five  Pounds  for  not  so  painting  or  affixing  its 

Name,  and  for  eveiy  Day  during  which  such  Name  is  not 
,  so  kept  painted  or  affixed;  and  if  any  Officer  of  such 
Society  or  any  Person  on  its  Behalf  uses  any  Seal  purport- 
ing to  be  a  Seal  of  the  Society  whereon  its  Name  is  not  so 
engraven  as  aforesaid,  or  issues  or  authorizes  the  Issue  of 
any  Notice,  Advertisement,  or  other  official  Publication  of 
such  Society,  or  signs  or  authorizes  to  be  signed  on  behalf 
of  such  Society  any  Bill  of  Exchange,  Promissory  Note> 
-Endorsement,   Cheque,  Order  for  Money  or  Goods,  or 
issues  or  authorizes  to  be  issued  anv  Bill  of  Parcels,  In* 
voice,  Receipt,  or  Letter  of  Credit  of  the  Society,  wherein 
its  Name  is  not  mentioned  in  manner  aforesaid,  he  shall  be 
liable  to  a  Penalty  of  Fifty  Ponnds,  and  shall  further  be 
personally  liable  to  the  Holder  of  any  such  Bill  of  Elxchange, 
Promissory  Note,  Cheaue,  or  Order  for  Money  or  Gooos, 
for  the  Amount  thereof,  unless  the  same  is  duly  paid  by  the 
Society. 
Every  So-        XII.  Every  Society  under .  this  Act  shall  have  a  regis- 
We  a  re-    tered  Office  to  which  all  Communications  and  Notices  may 
flrifitered       be  addressed :  If  any  Society  registered  under  this  Act  carries 
^         on  Business  without  having  such  an  Office,  it  shall  incur 
Penalty  on  a  Penalty  not  exceeding  live  Pounds  for  every  Day  during 
Default       ^hich  Business  is  so  carried  on. 

Notice  of         XIII.  Notice  of  the  Situation  of  such  registered  Office, 
^^^  and  of  any  Change  therein,  shall  be  riven. to  the  Registrar, 
Office.         and  recorded  by  him:   Until  such  rT^otice  is  given,  the 
Society  shall  not  be  deemed  to  have  complied  with  the  Pro- 
visions of  this  Act. 
sfj^atnre        XIV.  The  Rulcs  of  oveiy  Society  registered  under  tliis 
^B^^    Act  shall  bind  the  Society,  and  the  Members  thereof,  to 
the  same  Extent  as  if  each  Member  had  subscribed  his 
Name  and  affixed  his  Seal  thereto,  and  there  were  in.socli 
Bules  contained  a  Covenant  on  the  Part  of  himset^  Idft 
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H^irs,  Eixecutors,  and  Administrators,  to  conform'  to  such 
Bules  subject  to  the  Provisions  of  this  Act ;  and  all  Monies 
payable  bj  any  Member  to  the  Society  in  pnrsnance  of 
such  Rules  shall  be  deemed  to  be  a  Debt  due  from  such 
Member  to  the  Society, 

XV.  The  Provisions  of  the  Friendly  Societies  Acts  shall  Appiica- 
apply  to  Societies  restored  under  this  Act  in  the  follow-  prfendiy 

ing  Particulars :  Societies 

Exemption  from  Stamp  Duties  and  Income  Tax :  lot  *****^ 

Settlements  of  Disputes  by  Arbitration  or  Justices : 
Compensation  to  Members  unjustly  excluded : 
Power  of  Justices  or  County  Courts  in  case  of  Fraud : 
Jurisdiction  of  the  Registrar. 

XVI.  The  Provisions  of  the  Frendly  Societies  Act,  1854,  Power  to 
whereby  a  Member  of  any  Society  registered  thereunder  ^^^^^^ 
is  allowed  to  nominate  any  Persons  to  whom  his  Invest-  Peraons 
roent  in  such  Society  shall  be  paid,  shall  extend,  in  the  NamrhS* 
Case  of  Societies  registered  under  this  Act,  to  allow  any  interest 
Member  thereof  to   nomhiate  any    Persons  into  whose  Sanstexed 
Name  his  Interest  in  such  Society  at  his  Decease  shall  be  at  his 
transferred :  Provided  nevertheless,  that  any  such  Society  ^^^ 
may,  in  lieu  of  making  such  Transfer,  elect  to  pay  to  any 
Persons  so  nominated  the  full  Value  of  such  Interest. 

X  Vn.  Any  Society  registered  under  this  Act  may  be  As  to  the 
w6und  up  dther  by  the  Court  or  voluntarily,  in  the  same  ^^fgfT  ^ 
Manner  and  under  the  same  Circumstances  under  and  in  cieties. 
ivhich  any  Company  mav  be  wound  up  under  any  Acts  or 
Act  for  the  Time  being  m  force  for  winding  up  Companies  ;r 
and  all  the  Provisions  of  such  Acts  or  Act  with  respect  to 
winding  up  shall  apply  to  such  Society,  with  this  Excep- 
tion, that  the  Court  having  Jurisdiction  in  the  Winding-up 
shall  be  the  County  Court  of  the  District  in  which  the 
Office  of  the  Society  is  situated.  * 

XVIII.  In  case  of  the  Dissolution  of  any  such  Society,  DiMolntion 
such  Society  shall  nevertheless  be  considered  as  subsisting,  ^'ofto  pre- 
and  be  in  all  respects  subject  to  the  Provisions  of  this  Act,  so  Tent  mnd- 
long  and  so  far  as  any  Matters  relating  to  the  same  remain  ^^^SL 
unsettled,  to  the  Intent  that  such  Society  may  do  all  things 
necessary  to  the  winding-up  of  the  Concerns  thereof,  and 

that  it  may  be  sued  and  sue,  under  the  Provisions  of  this 
Act,  in  respect  of  all  Matters  relating  to  such  Society. 

XIX.  The  Provisions  of  the  Joint  Stock  Companies  Provisions 
Acts  as  to  Bills  of  Exchange  and  the  Admissibility  of  the  stol*Coin- 
Register  of  Shares  in  Evidence  shall  apply  to  all  Societies  paniesActs 
registered  under  this  Act.  ^  *PP^y- 

XX.  In  the  event  of  a  Society  registered  under  this  Act  Liabaity  of 
being  wound  up,  every  present  and  past  Member  of  such  J!^**^*"^ 
Society  shall  be  liable  to'  contribute  to  the  Assets  of  the  ^^^^ 
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Society  to  an  Amount  sufficient  for  Payment  of  tlie  Debts 
and  Liabilities  of  the  Society,  and  the  Costs,  Charges,  and 
Expenses  of  the  Winding-up,  and  for  the  Payment  of  such 
Sums  as  may  be  required  for  the  Adjustment  of  the  Rights 
of  the  Contributories  amongst  themselves,  with  the  Qnali- 
fications  following;  (that  is  to  say,) 

(1.)  No  past  Member  shall  be  liable  to  contribute  to  the 
AjBsets  of  the  Society  if  he  has  ceased  to  be  a 
Member  for  a  Period  of  One  Year  or  upwards 
prior  to  the  Commencement  of  the  Winding-up : 
(2.)  No  past  Member  shall  be  liable  to  contribute  m 
respect  of  any  Debt  or  Liability  of  the  Society 
contracted  after  the  Time  at  which  he  ceased  to 
be  a  Member : 
(8.)  No  past  Member  shall  be  liable  to  contribute  to  the 
Assets  of  the  Society  unless  it  appears  to  the 
Court  that  the  existing  Members  are  unable  to 
satisfy  the  Contributions  required  to  be  made  by 
them  in  order  to  satisfy  all  just  Demands  upon 
such  Society : 
(4.)  No  Contribution  shall  be  required  firom  any  Member 
exceeding  the  Amount  (if  any)  unpaid  on  the 
Shares  in  respect  of  which  he  is  liable  as  a  past 
or  present  Member. 

XXI.  Any  Society  registered  under  this  Act  may  be 
constituted  a  Company  under  the  Companies  Acts,  by  con- 
forming to  the  Provisions  set  forth  in  such  Act,  and  there- 
upon shall  cease  to  retain  its  Registration  under  this  Act. 

XXII.  Every  Person  or  Member  having  an  Interest  in 
the  Funds  of  any  Society  registered  under  this  Act  may 
inspect  the  Books  and  the  Names  of  the  Members  at  all 
reasonable  Hours  at  the  Office  of  the  Society. 

XXUL  The  Sheriff  in  Scotland  shall  within  his  County 
have  the  like  Jurisdiction  as  is  hereby  given  to  the  Jud^ 
of  the  County  Court  in  any  Matter  arising  under  tma 
Act. 

XXIV.  A  General  Statement  of  the  Funds  and  Effects 
of  any  Society  registered  under  this  Act  shall  be  transmitted 
to  the  Registrar  once  in  evexy  Year,  and  shall  exhibit  fully 
the  Assets  and  Liabilities  of  the  Society,  and  shall  be  pre- 
pared and  made  out  within  such  Period,  and  in  such  Form, 
and  shall  comprise  such  Particulars  as  the  R^istrar  shall 
from  Time  to  Time  require ;  and  the  llegistrar  shall  have 
Authority  to  require  such  Evidence  as  he  may  think  ex- 
pedient of  all  Matters  required  to  be  done,  and  of  all  Docu- 
ments required  to  be  transmitted  to  him  under  tlus Act; 
and  every  Member  of  or  any  Depositor  in  any  such  Sode^ 
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shall  be  enlitled  to  receive,  on  Application  to  the  Treasurer 
or  SecretaiT  of  that  Society,  a  Copy  of  such  Statement, 
without  making  any  Payment  for  the  same. 

XXY.  AliJrenaltiesmiposedbythisActyOrbytheKuIes  BeooTeryof 
of  any  Society  registered  under  this  Act,  may  be  recovered  ^eo*!*^"- 
in  a  summary  Manner  before  Two  Justices,  as  directed  by 
an  Act  passed  in  the  Eleventh  and  Twelfth  Years  of  the 
Reign  of  her  present  Majesty  Queen  Victoria^  Chapter 
Forty-three,  intituled  An  Act  tofaeiUtate  the  Performance 
of  the  Dutiea  ofjuatieea  of  the  Peace  oat  of  Sessions  within 
England  and  Wales  witk  respect  to  summary  Convictions 
and  Orders. 

.   XXYI.  This  Act  may  be  cited  as  ^  The  Industrial  and  ^^ 
Provident  Societies  Act,  1862.* 

SCHEDULE  OF  Matters  to  be  pbovided  fob  in 

THE  BULES. 

1.  Object  and  Name,  and  Place  of  Office  of  the  Society, 

which  must  in  all  Cases  be  registered  as  One  of 
limited  Liability. 

2.  Terms  of  Admission  of  Members. 

3.  Mode  of  holding  Meetings  and  Right  of  Voting,  and 

of  making  or  altering  Rules. 

4.  Determination  whether  the  Shares  shall  be  transfer- 

able ;  and  in  case  it  be  determined  that  the  Shares 
shall  be  transferable,  Provision  for  the  Form  of 
Transfer  and  Registration  of  Shares  and  for  the 
Consent  of  the  Uommittee  of  Management  and 
Confirmation  by  the  General  Meeting  of  the 
Society ;  and  in  case  Shares  shall  not  be  trans- 
ferable, Provision  for  paying  to  Members  Balance 
due  to  them  on  withdrawing  from  the  Society. 

5.  Provision  for  the  Audit  of  Accounts. 

6.  Power  to  invest  Part  of  Capital  in  another  Society; 

provided  that  no  such  Investment  be  made  in  any 
other  Society  not  registered  under  this  Act,  or 
the  Joint  Stock  Companies  Act,  as  a  Society  or 
Company  with  limitea  Liability. 

7.  Power  and  Mode  of  withdrawing  from  the  Society, 

and  Provisions  for  the  Claims  of  £zecutorS|  Ad- 
ministrators, or  Assigns  of  Members. 

8.  Mode  of  Application  of  Profits. 

9.  Appointment  of  Managers  and  other  Officersi  and 

their  respective  Powers  and  Remuneration. 
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Cap.  LXXXVm. 

An  Act  to  amend  the  Law  relating  to  tJie  fraudulent  marking 
of  Merchandise* — [7tA  August  1862.] 

^  Whereas  it  is  expedient  to  amend  the  Laws  relating 
to  the  fraudulent  marking  of  Merchandise^  and  to  the  Sale 
of  Merchandise  falsely  marked  for  the  Purpose  of  Fraud : ' 
Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 
CoMtrao-        I,  In  the  Construction  of  this  Act  the  Word  'Person  * 
Wordfl.        ^9X1  include  any  Person,  whether  a  Subject  of  her  Majesty 
or  not,  and  any  Body  Corporate  or  Body  of  the  like  Nature, 
whether  constituted  according  to  tlie  Law  of  this  Country 
or  of  any  of  her  Majesty's  Colonies  or  Dominions,  or  ac- 
cording to  the  Law  of  any  Foreign  Country,  and  also  any 
Company,  Association,  or  Society  of  Persons,  whether  the 
Members  thereof  be  Subjects  of  her  Majesty  or  not^  or 
some  of  such  Persons  Subjects  of  her  Majesty  and  some  of 
them  not,  and  whether  such  Body  Corporate,  Body  of  the 
like  Nature,  Company,  Association,  or  Society  be  estab- 
lished or  carry  on  Business  within  her  Majesty's  Do- 
minions or   elsewhere,  or   partly'  within  her   Majesty's 
Dominions  and  partly  elsewhere ;  the  Word  '  Mark '  shall 
include  any  Name,  Signature,  Word,  Letter,  Device,  Em- 
blem, Figure,  Sign,  Seal,  Stamp,  Diagram,  Label,  Ticket, 
or  other  Mark  of  any  other  Description ;  and  the  Expres- 
sion ^  Trade  Mark '  shall  include  any  and  every  snck 
Name,  Signature,  Word,  Letter,  Device,  Emblem,  Figure, 
Sign,  Seal,  Stamp,  Diagram,  Label,  Ticket,  or  other  lAxA. 
as  aforesaid  lawtuUy  used  by  anv  Person  to  denote  any 
Chattel,  or  (in  Scotland)  any  Article  of  Trade,  Manufacture, 
or  Merchandise,  to  be  an  Article  or  Thing  of  the  Manu- 
facture, Workmanship,  Production,  or  Merchandise  of  such 
Person,  or  to  be  an  Article  or  Thing  of  anjrpeculiaror 
particular  Description  made  or  sold  by  such  Person,  and 
shall  also  include  any  Name,  Signature,  Word,  Letter, 
Number,  Figure,  Mark,  or  Sign  which  in  pursuance  of  any 
Statute  or  Statutes  for  the  Time  being  in  force  relating -to 
registered  Designs  is  to  be  put  or  placed  upon  or  attadbed 
to  any  Chattel  or  Article  during  the  Existence  or  Con- 
tinuance of  any  Copjrright  or  other  sole  Right  acquired 
under  the  Provisions  of  such  Statutes  or  any  of  them ;  the 
Word  'Misdemeanor'  shall  include  Crime  and  O&noe 
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in  Scotland;  and  the  Word  ^ Court'  shall  include  any 
^Sheriff  or  Sheriff  Substitute  in  Scotland. 

n.  Every  Person  who,  with  Intent  to  defraud,  or  to  en«  ^^^'^K  * 
able  another  to  defraud  any  Person,  shall  forge  or  connteiv  Muk%r 
feit,  or  cause  or  procure  to  be  forged  or  counterfeited,  any  UM^r 
Trade  Mark,  or  shall  apply,  or  cause  or  procure  to  m  any^n^e 
applied,  any  Trade  Mark  or  any  forged  or  counterfeited  Mark  with 
Trade  Mark  to  any  Chattel  or  Article,  not  being  the  defmudTa 
Manufacture,  Workmanship,  Production,  or  Merchandise  Misde- ' 
of  any  Person  denoted  or  intended  to  be  denoted  by  such  ^^^^'^' 
Trade  Mark,  or  denoted  or  intended  to  be  denoted  by  such 
forged  or  counterfeited  Trade  Mark,  or  not  being  the 
Manufacture,  Workmanship,  Production,  or  Merchandise 
of  any  Person  whose  Trade  Mark  shall  be  so  forged  or 
counterfeited,  or  shall  apply,  or  cause  or  procure  to  be  ap^ 
plied,  any  Trade  Mark  or  any  forged  or  counterfeited  Trade 
Mark  to  any  Chattel  or  Article,  not  being  the  particular  or 
peculiar  Description  of  Manufacture,  Workmanship,  Pro* 
duction,  or  Merchandise  denoted  or  intended  to  be  denoted 
by  such  Trade  Mark  or  by  such  forged  or  counterfeited 
Trade  Mark,  shall  be  guilty  of  a  Misdemeanor,  and  eyery 
Person  so  committing  a  Misdemeanor  shall  also  forfeit  to 
her  Majesty  every  Chattel  and  Article  belonging  to  Such 
Person  to  which  he  shall  have  so  unlawfully  applied,  or 
caused  or  procured  to  be  applied,  any  such  Trade  Mark  or 
forged  or  counterfeited  Trade  Mark  as  aforesaid,  and  every 
Instrument  in  the  Possession  or  Power  of  such  Person,  and 
by  means  of  which  any  such  Trade  Mark,  or  forged  or 
counterfeited  Trade  Mark  as  aforesaid,  shall  have  been  so 
applied,  and  every  Instrument  in  the  Possession  or  Power 
of  such  Person  for  applying  any  such  Trade  Mark  or  forged 
or  counterfeit  Trade  Mark  as  aforesaid,  shall  be  forfeited 
to  her  Majesty ;  and  the  Court  before  which  any  such 
Misdemeanor  shall  be  tried  may  order  such  forfeited  Articles 
as  aforesaid  to  be  destroyed  or  otherwise  disposed  of  as  such 
Court  shall  think  fit. 

TTL  Every  Person  who,  with  Intent  to  defraud,  or  to  en-  ^PP^^  ^ 
able  another  to  defraud,  any  Person,  shall  apply  or  cause  ^^^ 
or  procure  to  be  applied  any  Trade  Mark  or  any  forged  or  Mark  to 
counterfeited  Trade  Mark  to  any  Cask,  Bottle,  Stopper,  Jj^^*^' 
Vessel,  Case,  Cover,  Wrapper,  Band,  Keel,  Ticket,  Laoel,  Wraoper, 
or  other  Thing  in,  on,  or  with  which  any  Chattel  or  Article  5J?(h^^Jjj^ 
shall  be  intended  to  be  sold  or  shall  be  sold  or  uttered  or  any  ArtScto 
exposed  for  Sale,  or  intended  for  any  Purpose  of  Trade  or  ^^J^^^j^ 
Manufecture,  or  shall  enclose  or  place  any  Chattel  or  be  sold,* 
Article,  or  cause  or  procure  any  Cnattel  or  Article  to  be  Mude- 
enclosed  or  placed,  in,  upon,  under,  or  with  any  Cask,  "^^^^' 
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Bottlei  Stopper,  Yes^eli  Case,  Cover,  Wrapper,  Band,  Reel, 
Ticket,  Label,  or  other  Thin^  to  which  any  Trade  Mark 
shall  have  been  falsely  applied,  or  to  which  any  forged  or 
counterfeited  Trade  Mark  shall  have  been  applied,  or  shall 
apply  or  attach  or  caose  or  procare  to  be  applied  or  at- 
tached to  any  Chattel  or  Article  any  Case,  Cover,  Reel, 
Ticket,  Label,  or  other  Thin^  to  which  any  Trade  Mark 
shall  have  been  falsely  applied,  or  to  which  any  forged  or 
counterfeited  Trade  Mark  shall  have  been  applied,  or  shall 
enclose,  place,  or  attach  any  Chattel  or  Article,  or  cause  or 
procure  any  Chattel  or  Article  to  be  enclosed,  placed,  or 
attached,  in,  upon,  under,  with,  or  to  any  Cask,  Bottle, 
Stopper,  Vessel,  Case,  Cover,  Wrapper,  Band,  Reel,  Ticket, 
Label,  or  other  Thing  having  thereon  any  Trade  Mark  of 
any  other  Person,  shall  be  guilty  of  a  Misdemeanor,  and 
every  Person   so  committing  a  Misdemeanor  shall  also 
forfeit  to  her  Majesty  every  such  Chattel  and  Article,  and 
also  every  such  Cask,  Bottle,  Stopper,  Vessel,  Case,  Cover, 
Wrapper,  Band,  Reel,  Ticket,  Label,  or  other  Thing  as 
aforesaid  in  the  Possession  or  Power  of  such  Person ;  and 
every  other  similar  Cask,  Bottle,  Stopper,  Vessel,  Case, 
Cover,  Wrapper,  Band,  Reel,  Ticket,  Lab^l,  or  other  Thing 
made  to  be  used  in  like  Manner  as  aforesaid,  and  every 
Instrument  in  the  Possession  or  Power  of  such  Person,  and 
by  means  of  which  any  such  Trade  Mark  or  forged  or 
counterfeited  Trade  Mark  as  aforesaid  shall  have  been  ap- 
plied, and  also  every  Instrument  in  the  Possession  or  Power 
of  such  Person  for  applying  any  such  Trade  Mark  or  forged 
or  counterfeit  Trade  MarK  as  aforesaid,  shall  be  forfeited 
to  her  Majesty;  and  the  Court  before  which  any  such 
Misdemeanor  shall  be  tried  may  order  such  forfeited  Articles 
as  aforesaid  to  be  destroyed  or  otherwise  disposed  of  as 
such  Court  shall  think  fit. 
Selling  At-      TV.  Every  Person  who,  after  the  Thirty-first  Day  of  De- 
fo^dor^    <^^^ber  One  thousand  eight  hundred  and  sixty-three,  shall 
false  Trade  Sell,  Utter,  or  cxpose  either  for  Sale  or  for  any  Purpose  of 
sSt^ef'*'  Trade  or  Manufacture,  or  cause  or  procure  to  he  sold, 
oember       Uttered,  or  exposed  for  Sale  or  other  Purpose  as  aforesaid^ 
iwity       *"y  Chattel  or  Article,  together  with  any  forged  or  coun- 
eqnai  to       terfeited  Trade  Mark,  which  he  shall  know  to  be  forged  or 
Ardde^'      Counterfeited,  or  together  with  the  Trade  Mark  of  any 
floid,  and  a   Other  Persou  applied  or  used  falsely  or  wronefuHy  or  with- 
e»M^?n      ^^'  lawful  Authority  or  Excuse,  knowing  sucn  Trade  Mark 
5iL2iori^    of  another  Person  to  have  been  so  applied  or  used  as 
than  iob.      aforesaid,  and  that  whether  any  such  Trade  Mark  or  for]^ 
or  counterfeited  Trade  Mark  as  aforesaid,  together  vnth 
which  any  such  Chattel  or  Article  shall  be  sold,  attered, 
or  exposed  for  Sale  or  other  Purpose  as  aforesaid^  shall  be 
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in,  upon,  about^  or  with  sacb  Chattel  or  Article,  or  itii  upon, 
abont,  or  with  any  Cask,  Bottle,  Stopper,  Vessel,  (jase| 
Cover,  Wrapper,  Band,  Reel,  Ticket,  Label,  or  other  Thine 
in,  upon,  about,  or  with  which  such  Chattel  or  Article  shall 
be  so  sold  or  uttered  or  exposed  for  Sale  or  other  Purpose 
as  aforesaid,  shall  for  every  such  Offence  forfeit  and  pay  to 
her  Majesty  a  Sum  of  Money  eaual  to  the  Value  of  the 
Chattel  or  Article  so  sold,  uttered,  offered,  or  exposed  for 
Sale  or  other  Purpose  as  aforesaid,  and  a  further  Sum  not 
exceeding  Five  Pounds  and  not  less  than  Ten  Shillings. 

V.  Every  Addition  to  and  every  Alteration  of,  and  also  ^^^d^lf 
every  Imitation  of  any  Trade  Mark  which  shall  be  made,  teretiona  of 
applied,  or  used  with  Intent  to  defraud,  or  •  to  enable  any  J**^ 
other  Person  to  defraud,  or  which  shall  cause  a  Trade  Mark  made  with 
with  such  Alteration  or  Addition,  or  shall  cause  such  Imi«  l^V''^^^ 
tation  of  a  Trade  Mark  to  resemble  any  genuine  Trade  be  deemed 
Mark  so  or  in  such  Manner  as  to  be  calculated  or  likely  to  Forgeries. 
deceive,  shall  be  and  be  deemed  to  be  a  false,  forged,  and 
counterfeited  Trade  Mark  within  the  Meaning  of  this  Act ; 
and  every  Act  of  making,  applying,  or  otherwise  using  any 
such  Addition  to  or  Alteration  of  a  Trade  Mark  or  any  sucn 
Imitation  of  a  Trade  Mark  as  aforesaid  done  by  any  Person 
with  Intent  to  defraud,  or  to  enable  any  other  Person  to 
defraud,  shall  be  and  be  deemed  to  be  forging  and  counter* 
feiting  a  Trade  Mark  within  the  Meaning  of  this  Act. 

VL  Where  any  Person  who,  at   any  Time  after  the  Anypereon 
Thirty-first  Day  of  December  One  thousand  eight  hundred  ^^?'^^^^ 
and  sixty-three,  shall  have  sold,  uttered,  or  exposed  for  cembcr 
Sale  or  other  Purpose  as  aforesaid,  or  shall  have  caused  or  J^^^,  shall 

Jrocured  to  be  sold,  uttered,  or  exposed  for  Sale  or  other  an^L^cie 
^urpose  as  aforesaid,  any  Chattel  or  Article,  together  with  having  a 
any  forged  or  counterfeited  Trade  Mark,  or  together  with  i}ark^to*bo 
the  Trade  Mark  of  any  other  Person  used  without  lawful  bound  to 
Authority  or  Excuse  as  aforesaid,  and  that  whether  any  S^^Jfon 
such  Trade  Mark,  or  such  forged  or  counterfeited  Trade  where  he 
Mark  as  aforesaid,  be  in,  upon,  about,  or  with  such  Chattel  P«»«rod>*- 
or  Article,  or  in,  upon,  about,  or  with  any  Cask,  Bottle, 
Stopper,   Vessel,   Case,    Cover,  Wrapper,    Band,   Reel, 
Ticket,  Label,  or  other  Thing  in,  upon,  about,  or  with 
which  such  Chattel  or  Article  shall  have  been  sold  or  ex* 
posed  for  Sale,  such  Person  shall  be  bound,  upon  Demand 
m  Writing  delivered  to  him  or  leh  for  him  at  his  last 
known  Dwelling  House,  or  at  the  Place  of  Sale  or  Expo- 
sure for  Sale,  by  or  on  the  Behalf  of  any  Person  whose 
Trade  Mark  shall  have  been  so  forged  or  counterfeited,  or 
used  without  lawful  Authority  or  Excuse  as  aforesaid,  to 
give  to  the  Person  requiring  the  same,  or  his  Attorney  or 
Agent,  within  Forty-eight  Hours  after  such  Demand,  full 
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Power  to 
Justices  to 
summon 
Parties  re- 
fusing to 
give  Infor- 
mation. 

Penalty  for 
Befu8al5t 


Marking 
any  false 
Indication 
of  Quan- 
tity, etc.| 
upon  an 
Article 
with  Intent 
to  defraud, 
Penalty  a 
Sum  equal 
to  the  value 
of  the  Arti- 
cle and  the 
further 
3um  not 
exceeding 
51  and  not 
less  than 
10«. 


Selling  or 
exposing 


Information  in  Writing  of  the  Name  and  Address  of  the 
Person  from  whom  he  shall  have  purchased  or  obtained 
sQch  Chattel  or  Article,  and  of  the  Time  when  he  obtained 
the  same ;  and  it  shall  be  lawful  for  any  Justice  of  the 
Peace,  on  Information  on  Oath  of  such  Demand  and  Be- 
fusal,  to  summon  before  him  the  Party  refosing,  and  on 
being  satisfied  that  such  Demand  ought  to  be  complied 
with  to  order  such  Information  to  be  given  within  a  certain 
Time  to  be  appointed  by  him ;  and  any  such  Party  who 
shall  refuse  or  neglect  to  comply  with  such  Order  shall  for 
every  such  Offence  forfeit  and  pay  to  her  Majesty  the  Sum 
of  Five  Pounds,  and  such  Refusal  or  Neglect  shall  be 
vrimd  facie  Evidence  that  the  Person  so  refusing  or  neglect- 
ing had  full  Knowledge  that  the  Trade  Mark,  together 
with  which  such  Chattel  or  Article  was  sold,  uttered,  or 
exposed  for  Sale  or  other  Purpose  as  aforesaid,  at  the  Time 
of  such  selling,  uttering,  or  exposing,  was  a  forged,  coun- 
terfeited, and  false  Trade  Mark,  or  was  the  Trade  Mark  of 
a  Person  which  had  been  used  without  lawful  Authority  or 
Excuse,  as  the  Case  may  be. 

VII.  Every  Person  who,  with  Intent  to  defiraud  or  to 
enable  another  to  defraud,  shall  put  or  cause  or  procure  to 
be  put  upon  any  Chattel  or  Article,  or  upon  any  Cask, 
Bottle,  Stopper,  V  essel,  Case,  Cover,  Wrapper,  Band,  Seel, 
Ticket,  Label,  or  other  Thing,  together  with  which  any 
Chattel  or  Article  shall  be  intended  to  be  or  shall  be  sold 
or  uttered  or  exposed  for  Sale,  or  for  any  Purpose  of  Trade 
or  Manufacture,  or  upon  any  Case,  Frame,  or  other  Thing 
in  or  by  means  of  wnich  any  Chattel  or  Article  shall  be 
intendea  to  be  or  shall  be  exposed  for  Sale,  any  false  De- 
scription, Statement,  or  other  Indication  of  or  respecting; 
the  Number,  Quantity,  Measure,  or  Weight  of  such  Chattel 
or  Article,  or  any  Part  thereof,  or  of  the  Place  or  Country 
in  which  such  Chattel  or  Article  shall  have  been  made, 
manufactured,  or  produced,  or  shall  put  or  cause  or  pro- 
cure to  be  put  upon  any  such  Chattel  or  Article,  Cask^ 
Bottle,  Stopper,  Vessel,  Case,  Cover,  Wrapper,  Band,  Reel, 
Ticket,  Label,  or  Thing  as  aforesaid,  any  Word,  Letter, 
Figure,  Signature,  or  Mark  for  the  Purpose  of  fi&lsely  indi- 
cating such  Chattel  or  Article,  or  the  Mode  of  mannfiio 
turing  or  producing  the  same,  or  the  Ornamentation,  Shape^ 
or  Configuration  thereof,  to  be  the  Subject  of  any  existing 
Patent,  Privilege,  or  Copyright,  shall  for  every  such  Oi^ 
fence  forfeit  and  pay  to  her  Majesty  a  Sum  of  Money 
equal  to  the  Value  of  the  Chattel  or  Article  so  sold  or 
uttered  or  exposed  for  Sale,  and  a  further  Sum  not  exceed- 
ing Five  Pounds  and  not  less  than  Ten  Shillings. 

vm.  Every  Person  who,  after  the  Thirty-fiat  Ihff  ef 
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December  One  thousand  eight  hundred  and  sixty-three,  '^jj^®* 
shall  sell,  utter,  br  expose  vx  Sale  or  for  any  Purpose  of  gut  p J! 
Trade  or  Manufacture,  or  shall  cause  or  procure  to  be  S5?i*®Arti 
sold,  uttered,  or  exposed  for  Sale  or  other  Purpose  as  afore-*  cies  with  ~ 
said,  any  Chattel  or  Article  upon  which  shall  have  been,  Wse  Stote- 
to  his  Ejiowledse,  put,  or  upon  any  Cask,  Bottle,  Stopper,  Q^ntities, 
Vessel,  Case,  Cover,  Wrapper,  Band,  Reel,  Ticket,  Label,  etc.,  Penai- 
or  other  Thing  together  with  which  such  Chattel  or  Article  iSan^'sTor 
shall  be  sold  or  uttered  or  exposed  for  Sale  or  other  Par*  lesstbMi&f. 
pose  as  aforesaid,  shall  have  been  so  put,  or  upon  any  Case, 
Frame,  or  other  Thing  used  or  employed  to  expose  or  ex-     . 
hibit  such  Chattel  or  Article  for  Sale  shall  have  been  so 
put,  any  false  Description,  Statement,  or  other  Indication 
of  or  respecting  the  Number,  Quantity,  Measure,  or  Weight 
of  such  Chattel  or  Article  or  any  Part  thereof,  or  the 
Place  or  Country  in  which  such  Chattel  or  Article  shall 
have  been  made,  manufactured,  or  produced,  shall  for  every 
such  Offence  forfeit  and  pay  to  her  Majesty  a  Sum  not 
exceeding  Five  Pounds  and  not  less  than  Five  Shillings. 

IX.  [n'ovided  always,  That  the  Provisions  of  this  Act  Froriso 
shall  not  be  construed  so  as  to  make  it  any  Offence  for  ^**be  wf^^ 
any  Person  to  apply  to  any  Chattel  or  Article,  or  to  any  offence  to 
Cask,  Bottle,  Stopper,  Vessel,  Case,  Cover,  Wrapper,  jpPjjj^ 
Band,  Reel,  Ticket,  Label,  or  other  Thing  with  which  words 
such  Chattel  or  Article  shall  be  sold  or  intended  to  be  Jnownto 
sold,  any  Name,  Word,  or  Expression  generally  used  for  indicating 
indicating  such  Chattel  or  Article  to  be  of  some  particular  KJ^** 
Class  or  Description  of  Manufacture  only,  or  so  as  to  make  Manufac^ 
it  anv  Offence  tor  anv Person  to  sell,  utter,  or  offer  or  expose  tur". 

for  Sale  any  Chattel  or  Article  to  which,  or  to  any  Cask, 
Bottle,  Stopper,  Vessel,  Case,  Cover,  Wrapper,  Band, 
Reel,  Ticket,  Label,  or  other  Thing  sold  therewith,  any 
such  generally  used  Name,  Word,  or  Expression  as  afore- 
said shall  have  been  applied. 

X.  In  every  Indictment,   Pleading,  Proceeding,  and  Doscnp- 
Document  whatsoever  in  which  any  Trade  Mark  shall  be  Vnde 
intended  to  be  mentioned,  it  shall  be  sufficient  to  mention  Marks  and 
or  state  the  same  to  be  a  Trade  Mark  without  further  or  1^^^ 
otherwise  describing  such  Trade  Mark,  or  setting  forth  any  Marks  in 
Copy  or  Fac-simile  thereof;   and  in  every  Indictment,  ^enuTetc. 
Pleading,  Proceeding,  and  Document  whatsoever  in  which 

it  shall  be  intended  to  mention  any  forged  or  counterfeit 
Trade  Mark,  it  shall  be  sufficient  to  mention  or  state  the 
same  to  be  a  forged  or  counterfeit  Trade  Mark  without 
farther  or  otherwise  describing  such  forged  or  counterfeit 
Trade  Mark,  or  setting  forth  any  Copy  or  Fac-simile 

thereof.  ConvicHon 

XL  The  Provisions  in  this  Act  contained  of  or  con-  nottoaf-" 
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cerning  any  Act,  or  any  Proceeding,  Judgment,  or  Con- 
viction for  any  Act  hereby  declared  to  be  a  Misdemeanor 
or  Offence,  shall  not  nor  shall  any  of  them  take  away,  di- 
minish, or  prejudicially  affect  any  Suit,  Process,  Proceed- 
ing, Bight,  or  Remedy  which  any  Person  aggrieved  by 
such  Act  may  be  entitled  to  at  Law,  in  Equity,  or  other- 
wise, and  shall  not  nor  shall  any  of  them  exempt  or  excuse 
any  Person  from  answering  or  making  Discovery  upon 
Examination  as  a  Witness  or  upon  Interrogatories,  or 
otherwise,  in  any  Suit  or  other  Civil  Proceeding :  Provided 
always,  that  no  Evidence,  Statement,  or  Discovery  which 
any  Person  shall  be  compelled  to  give  or  make  shall  be 
admissible  in  Evidence  against  such  Person  in  support  of 
any  Indictment  for  a  Misdemeanor  at  Common  Law  or 
otherwise,  or  of  any  Proceeding  under  the  Provisions  of 
this  Act. 

XII.  In  every  Indictment,  Information,  Conviction, 
Pleading,  and  Proceeding  against  any  Person  for  any 
Misdemeanor  or  other  Offence  against  the  Provisions  of 
this  Act  in  which  it  shall  be  necessary  to  allege  or  mention 
an  Intent  to  'defraud,  or  to  enable  another  to  defraud,  it 
shall  be  sufficient  to  allege  or  mention  that  the  Person 
accused  of  having  done  any  Act  which  is  hereby  made  a 
Misdemeanor  or  other  Offence  did  such  Act  with  Intent 
to  defraud,  or  with  Intent  to  enable  some  other  Person  to 
defraud,  without  alleging  or  mentioning  an  Intent  to  de- 
fraud any  particular  Person ;  and  on  the  Trial  of  any  such 
Indictment  or  Information  for  any  such  Misdemeanor,  and 
on  the  Hearing  of  any  Information  or  Charge  of  or  for 
any  such  other  Offence  as  aforesaid,  and  on  the  Trial  of 
any  Action  against  any  Person  to  recover  a  Penalty  for 
any  such  other  Offence  as  aforesaid,  it  shall  not  be  neces- 
sary to  prove  an  Intent  to  defraud  any  particular  Person, 
or  an  Intent  to  enable  any  particular  Person  to  defraud 
any  particular  Person,  but  it  shall  be  sufficient  to  prove 
with  respect  to  every  such  Misdemeanor  and  Offence  that 
the  Person  accused  did  the  Act  charged  with  Intent  to  de- 
fi*aud,  or  with  Intent  to  enable  some  other  Person  to  de* 
fraud,  or  with  the  Intent  that  any  other  Person  might  be 
enabled  to  defraud. 

XIII.  Every  Person  who  shall  aid,  abet,  counsel,  or  pro- 
cure the  Commission  of  any  Offence  which  is  by  this  Act 
made  a  Misdemeanor  shall  also  be  guilty  of  a  Misclemeanor, 

XIV.  Every  Person  who  shall  be  convicted  or  found 
guilty  of  any  Offence  which  is  by  this  Act  made  a  Misde- 
meanor shall  be  liable,  at  the  Discretion  of  the  Court  and 
as  the  Court  shall  award,  to  suffer  such  Punishment  by 
Imprisonment  for  not  more  than  Two  Years,  with  or  with- 
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out  Hard  Labour,  or  by  Fine,  or  both  by  Imprisonment 
-with  or  without  Hard  Labour  and  Fine,  and  also  by  Ln- 
prisonment  until  the  Fine  (if  any)  shall  have  been  paid 
and  satisfied. 

XV.  In  every  Case  in  which  any  Person  shall  have  ^^J^ 
committed  or  done  any  Offence  or  Act  whereby  he  shall  ties. 
have  forfeited  or  become  liable  to  pay  to  her  Majesty  any 
of  the  Penalties  or  sums  of  Money  mentioned  in  the  Pro* 
visions  of  this  Act,  every  such  Penalty  or  Sum  of  Money 
shall  or  may  be  recovered  in  Englandy  Walesj  or  Ireland^ 
in  an  Action  of  Debt,  which  any  Person  may  as  Plaintiff 
for  and  on  behalf  of  her  Majesty  commence  and  prosecute 
to  Judgment  in  any  Court  of  Record,  and  the  Amount  of 
every  such  Penalty  or  Sum  of  Money  to  be  recovered  in 
any  such  Action  shall  or  may  be  determined  by  the  Jury 
(if  any)  sworn  to  try  any  Issue  in  such  Action,  and  if  there 
shall  be  no  such  Jury  then  by  the  Court  or  some  other  Jury, 
as  the  Court  shall  think  fit,  or  instead  of  any  such  Action 
being  commenced  such  Penalty  or  Sum  of  Money  shall  or 
may  in  England  or  Wales  be  recovered  by  a  summary  Pro- 
ceeding before  Two  Justices  of  the  Peace  having  Jurisdic- 
tion in  the  County  or  Place  where  the  Party  offending 
shall  reside  or  have  any  Place  of  Business,  or  in  the 
County  or  Place  in  which  the  Offence  shall  have  been 
committed ;  and  shall  or  may  in  Ireland  be  recovered  in 
like  Manner  by  Civil  Bill  in  the  Civil  Bill  Court  of  the 
County  or  Place  in  which  the  Offence  was  committed,  or 
in  which  the  Offender  shall  reside,  or  have  any  Place  of 
Business ;  and  shall  or  may  in  Scotland  be  recovered  by 
Action  before  the  Court  of  Session  in  ordinary  Form,  or 
by  summary  Action  before  the  Sheriff  of  the  County  where 
the  Offence  shall  have  been  committed  or  the  Offender 
may  reside  or  have  any  Place  of  Business,  which  Sheriff, 
upon  Proof  of  the  Offence,  either  by  the  Confession  of  the 
Person  offending  or  by  the  Oath  or  Affirmation  of  One  or 
more  credible  Witnesses,  shall  convict  the  Offender,  and 
find  him  liable  in  the  Penalty  or  Penalties  aforesaid,  as  also 
in  Expenses ;  and  it  shall  be  lawful  for  the  Sheriff  in  pro- 
nouncing such  Judgment  for  the  Penalty  or  Penalties  and 
Costs  to  insert  in  such  Judgment  a  Warrant,  in  the  event 
of  such  Penalty  or  Penalties  and  Costs  not  being  paid,  to 
levy  and  recover  the  Amount  of  the  same  by  Pomding ; 
Provided  always,  that  it  shall  be  lawful  to  the  Sheriff,  in 
the  event  of  his  dismissing  the  Action  and  assoilzing  the 
Defender,  to  find  the  Complainer  liable  in  Expenses,  and  any 
Judgment  so  to  be  pronounced  by  the  Sheriff  in  such  sum- 
mary Action  shall  be  final  and  conclusive,  and  not  subject  to 
BeviewbyAdvocationi  Suspension^  Keduction,  or  otherwise* 
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XVI.  In  every  Case  in  which  any  such  Penalty  or  Sum 
of  Money  forfeited  to  her  Majesty  as  herein^before  men- 
tioned shall  be  sought  to  be  recovered  by  a  summary  Pro- 
ceeding before  Two  Justices  of  the  Peace,  the  Offence  or 
Act  by  the  committing  or  doing  of  which  such  Penalty  or 
Sum  of  Money  shall  have  been  so  forfeited  shall  be  and  be 
deemed  to  be  an  Offence  and  Act  within  the  Meaning  of 
a  Statute  passed  in  the  Twelfth  Year  of  the  Beign  of  her 
present  Majesty,  intituled  An  Act  to  facilitate  the  Per/arm" 
anee  of  the  Duties  of  Jtutices  of  the  Peace  out  of  Seenone 
within  England  oaid  Wales  wUh  respect  to  summary  Con» 
vietions  and  Orders ;  and  the  Information,  Conviction  of 
the  Offender,  and  other  Proceedings  for  the  Recovery  of 
the  Penaltv  or  Sum  so  forfeited  shall  be  had  according  to 
the  Provisions  of  the  said  Act. 

XVIL  In  every  Case  in  which  Judgment  shall  be  ob- 
tained in  any  such  Action  as  af^esaid  for  the  Amount  of 
any  such  Penalty  or  Sum  of  Money  forfeited  to  her  Ma- 
jesty, the  Amount  thereof  shall  be  paid  by  the  Defendant 
to  the  Sheriff  or  the  Officer  of  the  Court,  who  shall  account 
for  the  same  in  like  Manner  as  other  Monies  payable  to 
her  Majesty,  and,  if  it  be  not  paid,  may  be  recovered,  or 
the  Amount  thereof  levied,  or  the  Payment  thereof  en- 
forced, by  Execution  or  other  proper  Proceeding,  as  Money 
due  to  her  Majesty ;  and  the  Plaintiff  suing  on  behalf  of 
her  Majesty,  upon  obtaining  Judgment,  shall  be  entitled 
to  recover  ana  have  Execution  for  all  his  Costs  of  Suit, 
which  shall  include  a  full  Indemnity  for  all  Costs  and 
Charges  which  he  shall  or  may  have  expended  or  incurred 
in,  about,  or  for  the  Purposes  of  the  Action,  unless  the 
Court,  or  a  Judge  thereof,  shall  direct  that  Costs  of  the 
ordinary  Amount  only  shall  be  allowed. 

XVIII.  No  Person  shall  commence  any  Action  or  Pro- 
ceeding for  the  Kecovery  of  any  Penalty,  or  procuring  the 
Conviction  of  any  Offender  in  manner  herem-before  pro- 
vided, after  the  Expiration  of  Three  Years  next  after  the 
committing  of  the  Offence,  or  One  Year  next  after  the  first 
Discovery  thereof  by  the  Person  proceeding; 

XIX.  In  every  Case  in  which  at  any  Time  after  the 
Thirty-first  Day  of  December  One  thousand  eight  hundred 
and  sixty-three  any  Person  shall  sell  or  contract  to  sell 
(whether  by  Writing  or  not)  to  any  other  Person  any 
Chattel  or  Article  with  any  Trade  Mark  thereon,  or  npon 
any  Cask,  Bottle,  Stopper,  Vessel,  Case,  Cover,  Wrapper, 
Band,  Beel,  Ticket,  Label,  or  other  Thing  togethiv  with 
which  such  Chattel  or  Article  shall  be  som  or  ooBtracted 
to  be  sold,  the  Sale  or  Contract  to  sdl  shall  in  every  Mch 
Case  be  deemed  to  have  been  made  with  a  Wacrnfy  or 
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Contract  by  the  Vendor  to  or  with  the  Vendee  that  every 
Trade  Mark  upon  such  Chattel  or  Article,  or  upon  any 
such  Cask,  Bottle,  Stopper,  Vessel,  Case,  Cover,  Wrapper, 
Band,  Reel,  Ticket,  Label,  or  other  Thing  as  aforesaid, 
was  genuine  and  true,  and  not  forged  or  counterfeit,  and 
not  wron(Tfn]ly  used,  unless  the  contranr  shall  be  expressed 
in  some  Writing  signed  by  or  on  behalf  of  the  Vendor,  and 
delivered  to  ana  accepted  by  the  Vendee. 

XX.  In  every  Case  in  which  at  any  Time  after  the  After  sist 
Thirty-first  Day  of  December  One  thousand  eight  hundred  Jges  VerT- 
and  sixty-three  any  Person  shall  sell  or  contract  to  sell  dor  of  an 
(whether  by  Writing  or  not)  to  any  other  Person  any  ^J^^^e- 
Chattel  or  Article  iipon  which,. or  upon  any  Cask,  Bottle,  scnption 
Stopper,  Vessel,    Cfase,   Cover,    Wrapper,    Band,  Reel,  ^^^^^l 
Ticket^  Label,  or  other  Thing  together  with  which  such  tity  to  be 
Chattel  or  Article  shall  be  sold  or  contracted  to  be  sold,  ^^^ 
any  Description,  Statement,  or  other  Indication  of  or  re-  that  tho 
specting  the  Number,  Quantity,  Measure,  or  Weight  of  DoMrip- 
such  Chattel  or  Article,  or  the  Place  or  Country  in  which  tnie7" 
such  Chattel  or  Article  shall  have  been  made,  manufac- 
tured, or  produced,  the  Sale  or  Contract  to  sell  shall  in  - 
every  such  Case  be  deemed  to  have  been  made  with  a 
Warranty  or  Contract  by  the  Vendor  to  or  with  the 
Vendee  that  no  such  Description,  Statement,  or  other  In- 
dication was  in  any  material  respect  false  or  untrue,  unless 

the  contrary  shall  be  expressed  m  some  Writing  signed  by 
or  on  behalf  of  the  Vendor,  and  delivered  to  and  acceptei^ 
by  the  Vendee. 

XXI.  In  every  Case  in  any  Suit  at  Law  or  in  ^uity  in  Snits  at 
against  any  Person  for  forging  or  counterfeiting  any  Trade  ^T  °'  ^^ 
Mark,  or  for  fraudulently  applying  any  Trade  Mark,  to  a^^i^t 
any  Chattel  or  Article,  or  for  selling,  exposing  for  Sale,  or  Pereons  for 
uttering  any  Chattel  or  Article  with  any  Trade  Mark  ^^\ 
falsely  or  wrongfully  applied  thereto,  or  witn  any  forged  or  Trade 
counterfeit  Trade  Mark  applied  thereto,  or  for  preventing  court  may 
the  Kepetition  or  Continuance  of  any  such  wrongful  Act,  order 

or  the  Committal  of  any  similar  Act,  in  which  the  Plaintiff  be^estroy- 
shall  obtain  a  Judgment  or  Decree  against  the  Defendant,  ed,  and 
the  Court  shall  have  Power  to  direct  every  such  Chattel  ]^^^cUoi^ 
and  Article  to  be  destr^ed  or  otherwise  disposed  of;  and  in  etc 
every  such  Suit  in  a  Cfourt  of  Law  the  Court  shall  or  may 
upon  giving  Judgment  for  the  Plaintiff  award  a  Writ  of 
Injunction  or  Injunctions  to  the  Defendant  commanding 
him  to  forbear  nrom  committing  and  not  by  himself  or 
otherwise  to  repeat  or  commit  any  Offence  or  wrongful 
Act  of  the  like  Nature  as  that  of  which  he  shall  or  may 
have  been  convicted  by  such  Judgment,  and  any  Dis- 

n 
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t>bedience  of  any  such  Writ  of  Injunction  or  Injunctions 
shall  be  punished  as  a  Contempt  of  Court ;  and  in  every 
such  Suit  at  Law  or  in  Equity  it  shall  be  lawful  for  the 
Court  or  a  Judge  thereof  to  make  such  Order  as  such 
Court  or  Judge  shall  think  fit  for  the  Inspection  of  every 
or  any  Manufacture  or  Process  carried  on  by  the  De- 
fendant in  which  any  such  forged  or  counterfeit  Trade 
Mark,  or  any  such  Trade  Mark  as  aforesaid,  shall  be 
alleged  to  be  used  or  applied  as  aforesaid,  and  of  every  or 
any  Chattel,  Article,  and  Thing  in  the  Possession  or  Power 
of  the  Defendant  alleged  to  have  thereon  or  in  any  way 
attached  thereto  any  forged  or  counterfeit  Trade  Mark,  or 
any  Trade  Mark  falsely  or  wrongfully  applied,  and  every 
or  any  Instrument  in  the  Possession  or  Power  of  the  De- 
fendant used  or  intended  to  be  or  capable  of  being  used  for 
producing  or  making  any  forged  or  counterfeit  Trade  Mark, 
or  Trade  Mark  alleged  to  be  forged  or  counterfeit,  or  fer 
falsely  or  wrongfully  applying  any  Trade  Mark ;  and  any 
Person  who  shall  refuse  or  neglect  to  obey  any  such  Order 
shall  be  guilty  of  a  Contempt  of  Court. 
PejwMag-  XXn.  In  every  Case  in  which  any  Person  shall  do  or 
f^orgericB^  cause  to  be  done  any  of  the  wrongfiil  Acts  following ;  (that  is 
may  re-  to  Say,)  shall  forge  or  counterfeit  any  Trade  Mark;  or  for  the 
ml^  *"  Purpose  of  Sale,  or  for  the  Purpose  of  any  Manufacture  or 
against  the  Trade,  shall  apply  any  forged  or  counterfeit  Trade  Mark  to 
guilty  Par-  ^^y,  Chattel  or  Article,  or  to  any  Cask,  Bottle,  Stopper, 
Vessel,  Case,  Cover,  Wrapper,  Band,  Reel,  Ticket,  Label, 
or  Thing  in  or  with  which  any  Chattel  or  Article  shall  be 
intendea  to  be  sold  or  shall  be  sold  or  uttered  or  exposed 
for  Sale,  or  for  any  Purpose  of  Trade  or  Manufacture;  or 
shall  inclose  or  place  any  Chattel  or  Article  in,  upon,  under, 
or  with  any  Cask,  Bottle,  Stopper,  Vessel,  Case,  Cover, 
Wrapper,  Band,  Keel,  Ticket,  Label,  or  other  Thing  to 
whicn  any  Trade  Mark  shall  have  been  falsely  applied  or 
to  which  any  forged  or  counterfeit  Trade  Mark  snail  have 
been  applied ;  or  shall  apply  or  attach  to  any  Chattel  or 
Article  any  Case,  Cover,  Reel,  Wrapper,  Band,  Ticket, 
Label,  or  other  Thing  to  which  any  Trade  Mark  shall 
have  been  falsely  applied,  or  to  which  any  forged  or 
counterfeit  Trade  Mark  shall  have  been  applied ;  or  shall 
inclose,  place,  or  attach  any  Chattel  or  Article  in,  upon, 
under,  with,  or  to  any  Cask,  Bottle,  Stopper,  Vessel,  Case, 
Cover,  Reel,  Wrapper,  Band,  Ticket,  Label,  or  other  Thing 
having  thereon  any  Trade  Mark  of  any  other  Person ;  every 
Person  aggrieved  by  any  such  wrongful  Act  shall  be  en- 
titled to  maintain  an  Action  or  Suit  for  Damages  in  respect 
thereof  against  the  Person  who  shall  be  goilty  of  having 
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done  sncli  Act  or  cansing  or  procaring  the  same  to  be  done^ 
and  for  preyenting  the  Repetition  or  Continuance  of  the 
wrongfal  Act,  and  the  Committal  of  any  similar  Act 

XXin.  In  every  Action  which  any  Person  shall  nnder  BefendAnt 
the  Provisions  of  this  Act  commence  as  Plaintiff  for  or  on  v^o^to* 
behalf  of  her  Majesty  for  recovering  any  Penalty  or  Sum  bave  fuU 
of  Money,  if  the  Defendant  shall  obtain  Judgment,  he  shall  ]^^^^^ 
be  entitled  to  recover  his  Costs  of  Suit,  whicn  shall  include 
a  full  Indemnity  for  all  the  Costs,  Charges,  and  Expenses 
by  him  ex{>ended  or  incurred  in,  about,  or  for  the  Purposes 
of  the  Action,  unless  the  Court  or  a  Judge  thereof  shall 
direct  that  Costs  of  the  ordinaiy  Amount  only  shall  be 
allowed. 

XXIV.  In  any  Action  which  any  Person  shall,  under  A  PiAintiff 
the  Provisions  of  this  Act,  commence  as  Plaintiff  for  or  on  penSitj 
behalf  of  her  Majesty  for  recovering  any  Penalty  or  Sum  of  "^y  ^ 
Money,  if  it  shall  be  shown  to  the  Satisiaction  of  the  Court  ^  gnre  Se- 
or  a  iJudge  thereof  that  the  Person  suing  as  Plaintiff  for  or  ^^^^J  ^or 
on  behalf  of  her  Majesty  has  no  ground  for  alleging  that  he       ^ 
has  been  aggrieved  oy  the  committing  of  the  alleged  Offence 

in  respect  of  which  the  Penalty  or  Sum  of  Money  is  alleged 
to  have  become  payable,  and  also  that  the  Person  so  suing 
as  Plaintiff  is  not  resident  within  the  Jurisdiction  of  the 
Court,  or  not  a  Person  of  sufficient  Property  to  be  able  to 
pay  any  Costs  which  the  Defendant  may  recover  in  the 
Action,  the  Court  or  Judge  shall  or  may  order  that  the 
Plaintiff  shall  give  Security  by  the  Bond  or  Becognizance 
of  himself  and  a  Surety,  or  by  the  Deposit  of  a  Sum  of 
Money,  or  otherwise,  as  the  Court  or  Judge  shall  think  fit, 
for  the  Payment  to  the  Defendant  of  any  Costs  which  he 
may  be  entitled  to  recover  in  the  Action. 

XXV.  Nothing  in  this  Act  contained  shall  be  construed  ^  "^'^ 
to  affect  the  Bights  and  Privileges  of  the  Corporation  of  Corpom- 
Cutlers  of  the  Liberty  of  Hallamshire  in  the  County  of  f^^^jSji" 
York,  nor  shall  anything  in  this  Act  contained  be  construed  u^hire,  * 

in  any  way  to  re^al  or  make  void  any  of  the  Provisions  "°',*?J^ 
contained  in  the  Fifly-ninth  George  Third,  Chapter  Seven,  J^  7. 
Intituled  An  Act  to  regulate  the  Cutlery  Trade  in  England. 

XXVI.  The  Expression  « The  Merchandise  Marks  Act,  Short 
1862,'  shall  be  a  sufficient  Description  of  this  Act.  ^^^^ 


Cap.  XCVn. 

An  Act  to  regulate  and  amend  the  Law  respecting  the  Salmon 
Fisheries  of  Scotland.— [7<A  August  1862.] 

'  Whereas  it  is  expedient  that  the  Acts  relating  to  the 
Salmoa  Fisheries  in  Scotland  should  be  amendedi  and  that 
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Short  Title. 


Interpretib- 
tion  of 
Terms. 


further  Provisions  should  be  made  for  the  Regulation  of 
Fisheries,  the  Removal  of  Obstructions,  and  tne  Preven- 
tion of  illegal  fishing :'  Be  it  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  Authority  of  the 
same,  as  follows : 

I.  This  Act  may  be  cited  fer  all  Purposes  as  ^The  Sal- 
mon Fisheries  (Scotland)  Act,  1862.' 

II.  The  following  Words  and  Fxpressions  in  this  Act 
shall  have  the  Meanings  hereby  assigned  to  them,  unless 
such  Meanings  be  repugnant  to  or  inconsistent  with  the 
Context : 

^  Commissioners'  shall  mean  the  Commissioners  appointed 

and  acting  under  the  Authority  of  this  Act  for  the 

Time  being : 
^  Clerk'  shall  mean  the  Clerk  to  be  appointed  by  any 

District  Board : 
^  Sherifif  shall  mean  the  Sheriff  of  the  County  in  Scot^ 

land  of  which  he  is  Sheriff,  and  shall  inclu<fe  Sheriffs 

Substitute : 
^Justice'    or  ^Justices'  shall  mean    any  Justice   or 

Justices  of  the  Peace  acting  for  the  County,  City,  or 

Burgh  where  the  Matter  reauiring  the  Cognizance  of 

such  Justice  or  Justices  shall  arise : 

*  Secretary  of  State'  shall  mean  One  of  her  Majesty's 

Principal  Secretaries  of  State : 

^Proprietor'  or  'Proprietors'  shall  mean  and  include 
any  Person,  Company,  or  Corporation  who  is  the  Pro- 
prietor of  a  Salmon  Fishery,  or  who  receives  or  is 
entitled  to  receive  the  Rents  of  such  Fishery  on  his 
or  their  own  Account,  or  as  Trustee,  Guardian,  or 
Factor  for  any  Person,  Company,  or  Corporation,  and 
shall  also  include  her  Majesty  in  right  of  her  Crown  : 

^  Byelaw'  and  '  Byelaws'  shall  include  all  Rules,  Orders, 
and  Regulations  made  by  the  Commissioners  under 
the  Authority  of  this  Act : 

^Salmon'  shall  mean  and  include  Salmon,  Grilse,  Sea 
Trout,  Bull  Trout,  Smolts,  Parr,  and  other  migratory 
Fish  of  the  Salmon  Kind  : 

^  Fisheries'  and  ^  Fishery '  shall  mean  Salmon  Fisheries 
and  a  Salmon  Fishery  in  any  River  or  Estuaiy  or  in 
the  Sea : 

*  River'  shall  include  Tributaries  and  any  Lake  fcoia  or 

through  which  any  River  flows : 
^  Valuation  Roll'  shall  mean  the  Valuation  Roll  in  force 
for  the  Time  for  any  County,  and  each  of  the  Boyal 
Burghs  therein^  made  up  under  the  Authmty  of  the 
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Public  General  Act  Seventeenth  and  Eighteenth  Vie-, 
tortoj  Chapter  Ninety-one,  or  any  other  Act  relating 
to  the  Valuation  of  Liands  and  Heritages  in  Scotland 
which  may  be  in  force  for  the  Time. 
III.  The  Enactments  and  Provisions  of  this  Act  with  Com- 
xespect  to  the  Appointment,  Powers,  and  Duties  of  the  Com-  S^Jot"^*^* 
missioners,  and  tne  Election,  Powers,  and  Duties  of  District 
Boards,  shall  come  into  operation  and  take  effect  from  and 
after  the  passing  of  this  Act,  and  all  the  other  Enactments 
and  Provisions  of  this  Act  shall  come  into  operation  and 
take  effect  from  and  after  the  First  Day  of  January  One 
thousand  eight  hundred  and  sixty-three. 

lY.  Each  River  in  Scotland  flowing  into  the  Sea,  and  Each  Bive 
every  tributary  Stream  or  Lake  flowing  into  or  connected  J^^J^d 
with  such  Biver  and  the  Mouth  or  Estuary  of  such  Jliyer,  the  Sea- 
and  the  Seacoasts  adjoining  thereto,  divided  into  such  Por-  j',^^,?^^ 
lions  as  may  be  fixed  ana  defined  by  the  Commissioners  be  a  DiU 
under  the  Authority  of  this  Act,  shall  form  a  District  for  ^^^  • 
the  Purposes  of  this  Act. 

V.  It  shall  be  lawful  for  the  Secretary  of  State  to  appoint  Commi«- 
Three  Commissioners  for  the  Purposes  of  this  Act,  who  ^°JJ" 
shall  be  paid  at  such  Rate,  not  exceeding  Three  Pounds  pointedby 
per  Day  each,  as  the  Commissioners  of  the  Treasury  may    £g^J^ 
direct,  the  whole  Amount  to  be  received  by  each  Commis- 
Bioner  not  exceeding  Three  hundred  and  fifty  Pounds  per 
Annum^  over  and  above  such  Travelling  Expenses  as  the 
Commissioners  of  the  Treasury  may  sanction :   Provided 
that  the  Duration  of  the  Office  of  such  Commissioners  shall 
in  no  Case  extend  beyond  Three  Years. 

YI.  The  Commissioners  shall  have  the  Powers  and  per-  Duties  of 
form  the  Duties  herein*after  specified ;  that  is  to  say,  S^JIl^ 

(1.)  To  fix  and  define,  for  the  Purposes  of  this  Act  and  """"'^ 
the  other  Acts  relating  to  Salmon  and  Salmon 
Fisheries  in  Scotland^  the  natural  Limits  which 
divide  each  Biver  in   Scotland  (including  the 
Estuary  thereof)  fi:om  the  Sea,  in  so  far  as  the 
same  may  not  be  already  fixed  by  Statute  or  by 
judicial  Decision : 
(2.)  To  fix,  for  the  Purnoses  of  this  Act,  the  Limits  of 
the  Solway  /VrtA,  having  regard  to  an  Act  passed 
in  the  Forty-fourtli  Year  of  the  Beign  of  his 
Majesty  King  George  the  Third,  Chapter  Porty- 
five : 
(3.)  To  fix,  for  the  Purposes  of  this  Act,  the  Limits  of 
every  District,  and  the  Portions  of  the  Seacoast 
adjoining  to  the  Mouth  or  Estuary  of  any  Biver 
to  be  included  in  such  District : 
(4.)  To  fix,  for  the  Purposes  of  this  Act,  a  Point  on 
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each  River  (including  the  Estuary  thereof^  be- 
low which  the  Proprietors  of  Fisheries  shall  be 
Lower  Proprietors,  and  above  which  the  Pro- 
prietors of  Fisheries  shall  be  Upper  Proprietors : 
(5.)  To  determine,  subject  to  the  Provisions  oi  this  Act, 
at  what  Dates  the  Annual  Close  Time  for  everjr 
District  shall  commence  and  terminate,  and  at 
what  Periods  subsequent  to  the  Commencement 
and  prior  to  the  Termination  of  the  Annual  Close 
Time  it  shall  be  lawful  to  fish  for  and  take  Sal* 
mon  with  the  Bod  and  Line :  Provided  that  the 
Number  of  Days  during  which  such  Annual  Close 
Time  shall  continue  shall  be  the  same  as  regards 
every  District : 
(6.)  To  make  general  Segulations  with  respect  to  the 
following  Matters ;  vvs.j 

The  due  Observance  of  the  Weekly  Close  Time : 
The  Construction  and  Use  of  Cruives : 
The  Construction  and  Alteration  of  Mill  Dams, 
or  L^des,  or  Water  Wheels,  so  as  to  afford 
a  reasonable  Means  for  the  Passage  of  Sal- 
mon : 
The  Meshes  of  Nets  (so  that  they  shall  not  in- 
tercept Smolts  or  Salmon  Fry)  : 
Obstructions  in   Rivers  or  Estuaries  to  the 
Passage  of  Salmon : 
Provided  that  such  Regulations  shall  not  interfere 
with  any  Rights  held  at  the  Time  of  the  passing 
of  this  Act  under  Royal  Grant  or  Charter,  or 
possessed  for  Time  immemorial. 
Anniiaiand       VII.  The  Annual  Close  Time  for  every  District  shall 
Weekw       continue  for  One  hundred  and  sixty-eight  Days ;  and  the 
Close  ime.  ^g^j^iy  dose  Time,  except  for  Rod  and  Line,  shall  con- 
tinue from  the  Hour  of  Six  of  the  Clock  on  Saturday  Night 
to  the  Hour  of  Six  of  the  Clock  on  Monday  Morning ;  bat 
the  Commissioners  shall  have  Power,  on  the  Application 
of  the  District  Board,  or  of  any  Two  Proprietors  otFisheries 
in  any  District,  to  vary  the  Period  at  which  the  Weekly 
Close  Time  shall  commence  in  any  District,  or  any  Part 
thereof,  in  so  far  as  they  may  think  reasonable  or  expedient : 
Provided  that  such  Weekly  Close  Time  shall  in  no  Case 
be  less  than  Thirty-six  Hours. 
Appiica-  yni.  The  Annual  Close  Time  shall  be  applicable  to 

^°aici'^"  ©very  Mode  of  fishing  for  or  taking  Salmon  in  any  Kver, 
Tkae.  ^^    Lake,  or  Estuary,  or  in  the  Sea,  except  by  means  of  the 
Bod  and  Line,  for  the  Periods  in  each  District  to  be  fixed 
by  the  Commissioners  subsequent  to  the  Commenoement 
and  prior  to  the  Termination  of  the  Annual  Clbae  ISbm 
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during  which  it  shall  be  lawful  to  fish  for  and  take  Salmon 
by  means  of  the  Rod  and  Line. 

IX.  In  regard  to  any  River  and  Estuary  which  are  regu-  Preaent    » 
lated  by  any  Local  Act  relating  thereto  the  Annual  Close  ciow* 
Time  fixed  by  such  Act,  and  in  reorard  to  all  other  Rivers.  Times  to 
Estuaries,  and  Seacoasts  in  Scotland  the  Annual  Close  tn^S^'^" 
Time  fixed  by  the  Public  General  Act  Ninth  George  the  under  this 
Fourth,  Chapter  Thirty-nine,  shall  respectively  be  appli-  ^^^ 
cable  until  the  Annual  Close  Time  with  respect  to  any  such 

River,  Estuary,  or  Seacoast  shall  be  otherwise  determined 
by  any  Byelaw  made  by  the  Commissioners  under  the 
Authority  of  this  Act. 

X.  It  shall  not  be  lawful  to  fish  for  or  take  Salmon  at  Fishing 
any  Place  or  by  any  Mode  prohibited  by  any  Statute  re-  ^^^^ 
lating  to  Salmon  or  Salmon  Fisheries  in  Scotland  subsist-  bibited  by 
ing  and  in  force  at  the  Date  of  the  passing  of  this  Act ;  5^^^ 
and  nothing  contained  in  this  Act  or  in  any  Byelaw  made 

by  the  Commissioners  shall  render  legal  any  Mode  of  fish- 
ing which  was  or  would  have  been  illegal  at  the  Date  of 
the  passing  of  this  Act. 

XI.  Every  Person  who  commits  any  of  the  following  Penalties 
Offences  shall  for  every  such  Offence  be  liable  to  a  Penalty  offences. 
not  exceeding  Five  Pounds,  and  to  a  further  Penalty  not 
exceeding  Two  Pounds  for  every  Salmon  taken  or  killed 
contrary  to  the  Provisions  of  this  Act,  or  of  any  Byelaw 

made  by  the  Commissioners  under  the  Authority  of  this 
Act ;  and  shall,  in  addition  to  such  Penalties,  at  the  Dis- 
cretion of  the  Magistrate,  forfeit  every  Boat,  Net,  Rod, 
Line,  or  other  Article  which  has  been  or  may  be  used  in 
fishing  for  or  taking  Salmon,  and  which  is  found  in  the 
Possession  of  such  Person  at  the  Time  of  the  committing 
fiuch  Offence ;  that  is  to  say, 

Every  Person  who  fishes  for  or  takes  Salmon  during  the 
Annual  Close  Time  by  any  Means  other  than  the  Rod 
and  Line : 
Every  Pewon  who  fishes  for  or  takes  Salmon,  except 
during  Saturday  or  Monday j  by  Rod  and  Line,  during 
the  Weekly  Close  Time,  or  acts  in  breach  or  contra- 
vention of  any  Byelaw  made  by  the  Commissioners  in 
regard  thereto : 
Every  Person  who  fishes  for  or  takes  Salmon  during  the 
Annual  Close  Time  by  means  of  the  Rod  and  Line  at 
a  Period  not  sanctioned  by  the  Commissioners  : 
Every  Person  who  fishes  for  Salmon  with  a  Net  having 
a  Mesh  contrary  to  any  Byelaw  of  the  Commissioners : 
Every  Person  who  obstructs  or  impedes  the  Passage  of 
Salmon  contrary  to  any  Byelaw  of  the  Commissioners  : 
Every  Person  who  sells  or  exposes  for  Sale  fresh  Salmon 


104 


25**  ET  26**  VICTOBLfi,  CAP.  »7. 


Penalty  for 
using  or 
possesaing 
Dalmon 
Boe. 


Penalty  for 

causing  or 

allowing 

poisonous 

substances 

to  flow  into 

Biren. 


taken  within  the  Limits  of  this  Act  daring  the  Period 
between  the  Commencement  of  the  latest  and  the  Ter- 
mination of  the  earliest  Annual  Close  Time  which  may 
have  been  fixed  for  any  District ;  but  the  Burden  of 
proving  that  Salmon  so  sold  or  exposed  by  any  Per- 
son for  Sale  have  been  caught  beyond  the  Limits  of 
this  Act  shall  lie  on  the  Person  selling  or  exposing  the 
same  for  Sale : 

Every  Person  who  takes  or  has  in  his  Possession  any 
foul  or  unseasonable  Salmon : 

Every  Person  who  uses  or  has  in  his  Possession  any 
Lisht  for  the  Purpose  and  with  the  Intention  of  taking 
Salmon : 

Every  Person  who  sets  a  Net  or  any  other  Engine  for 
Capture  of  Salmon  when  the  Fish  show  themselves 
when  leaping  at  or  trying  to  ascend  any  Fall  or  other 
Impediment : 

Every  Person  who  wilfully  takes  or  destroys  or  injures 
or  obstructs  the  Passage  of  the  Young  of  Salmooy  or 
disturbs  any  Spawning  Bed,  or  any  Bank  or  Shallow 
on  which  the  Spawn  of  Salmon  may  be  deposited ;  but 
this  Provision  shall  not  apply  to  Acts  done  for  the 
Purpose  of  the  artificial  Propagation  of  Salmon  or  for 
other  scientific  Purposes,  or  in  the  Course  of  the  Ex* 
ercise  of  Rights  of  Property  in  the  Bed  of  any  Stream : 
Provided  also,  that  the  District  Board  may,  with  the 
Consent  of  all  the  Proprietors  of  Salmon  Fisheries  in 
any  River  or  Estuary,  adopt  such  Means  as  they  think 
fit  fbr  preventing  the  Ingress  of  Salmon  into  narrow 
Streams  or  Tributaries  in  which  they  or  the  Spawning 
Beds  are,  from  the  Nature  of  the  Channel,  liable  to 
be  destroyed,  but  always  so  that  no  Water  Rights  used 
or  enjoyed  for  the  Purposes  of  Manufactures  or  Agri* 
cultural  Purposes  or  Drainage  shall  be  interfered  with 
thereby. 

XII.  Every  Person  who  uses  Salmon  Roe  fbr  the  Pur- 

!>ose  of  fishing,  or  has  in  his  Possession  any  Salmon  Roe 
or  Sale  or  for  the  Purpose  of  fishing,  shall  for  every  such 
Ofience  be  liable  to  a  Penalty  not  exceeding  Two  Pounds, 
and  shall  forfeit  any  Salmon  Roe  found  in  his  Possession. 

XUI.  Every  Person  who  causes  or  knowingly  permits  to 
flow,  or  puts  or  knowingly  permits  to  be  put,  into  any  River 
containing  Salmon,  any  Liquid  or  solid  Matter  poisonous  or 
deleterious  to  Salmon,  or  who  shall  discharge  into  any  Biver 
Sawdust  to  an  Extent  injurious  to  any  Salmon  FisherTy 
shall  be  liable  to  the  following  Penalties ;  (that  is  to  say,) 
~  ~  ^  Fi 


For  the  First  Offence  a  Penalty  not  exceeding 
Pounds : 


ve 
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For  the  Second  Offence  a  Penalty  not  exceeding  Ten 
Pounds,  and  a  further  Penalty  not  exceeding  Two 
Pounds  for  every  Day  during  which  such  Offence  is 
continued : 
For  the  Third  or  any  subsequent  Offence  a  Penalty  not 
exceeding  Twenty  Pounds,  and  a  further  Penalty  not 
exceeding  Five  Pounds  for  every  Day  during  which 
such  Ofience  is  continued  : 
But  no  Person  shall  be  subject  to  the  foregoing  Penalties 
for  any  Act  done  in  the  Exercise  of  any  Right  to  which  he 
is  by  Law  entitled,  if  he  prove  to  the  Satisfaction  of  the 
Court  before  whom  he  is  tried  that  he  has  used  the  best 
practicable  Means,  within  a  reasonable  Cost,  to  dispose  of 
or  render  harmless  the  liquid  or  solid  Matter  so  permitted 
to  flow  or  to  be  put  into  Waters ;  but  nothing  herein  con- 
tained shall  prevent  any  Person  from  acquiring  a  legal  Right 
in  Cases  where  he  would  have  acouired  it  if  this  Act  had 
not  passed,  or  exempt  any  Person  from  any  Punishment  to 
which  he  would  otherwise  be  subject,  or  legalize  any  Act 
or  Default  that  would  but  for  this  Act  be  contrary  to  Law. 

XIV.  The  Commissioners  shall  visit  and  report  on  the  ^"^^ 
several  Rivers  and  Estuaries  and  Salmon  Fisheries  in  Scot-'  visit  and 
landy  after  Notice  duly  given  by  special  Advertisement  in  j^J^^'^^"^ 
some  Newspaper  of  general  Circulation  in  the  District,  not  Eetuaried. 
less  than  Ten  Days  before  any  such  Visitation,  to  the  Pro* 
prietors  of  Salmon  Fishings  on  each  of  such  Rivers  or 
Estuaries,  of  their  Intention  so  to  visit  and  report. 

XV.  The  Commissioners  shall,  on  or  before  the  First  Day  Commis- 
of  Januarjf  One  thousand  eight  hundred  and  sixty-three,  n^ke  Bye- 
fix  and  determine  by  Byelaws  the  Matters  specified  in  the  ^^^^  ^^ 
Third  and  Fourth  Subdivisions  of  the  Sixth  Section  of  this  Bpecmed  in 
Act ;  and  a  Copy  of  such  B  velaws  applicable  to  each  Dis-  Tb^  and 
trict  shall  be,  prior  to  the  said  Date,  transmitted  by  Post  to  f  nMivi- 
the  Sheriff  Clerk  of  each  County,  in  so  far  as  the  same  may  nons  of 
relate  to  a  District  or  Part  of  a  District  situate  therein ;  ^^^^f^^ 
and  the  Sheriff  Clerk  shall,  on  Receipt  of  such  Copy,  give  Act 
Notice  of  such  Byelaws  by  Advertisement  inserted  once  for 

each  of  Two  successive  Weeks  in  some  Newspaper  pub- 
lished in  such  County,  or,  if  no  Newspaper  be  published 
therein,  in  some  Newspaper  published  in  a  County  adjoin- 
ing thereto;  and  every  Person  whose  Interests  may  be 
affected  by  any  such  Byelaws  may  state  to  the  Secretary 
of  State  any  Objections  to  any  such  Byelaw;  and  the 
Secretary  of  State  shall,  after  One  Month  after  the  Date 
of  such  Byelaws,  approve  or  alter  or  disapprove  of  the 
same ;  and  every  such  Byelaw,  when  approved  of  or  altered 
by  the  Secretary  of  State,  shall  be  puUished  in  the  Edhv- 


106  26"  ET  26**  VICTORUE,  CAT.  or. 

burgh  Gazettej  and  in  such  further  Mode  as  the  Secretary 
of  State  may  direct,  and  on  being  so  published  shall  be 
legal  and  binding  on  all  concerned :  Provided  that  in  the 
Case  of  such  Districts  in  which  by  reason  of  their  incon- 
siderable Size  it  may  seem  to  the  Commissioners  unneces- 
sary to  determine  such  Matters,  they  may  defer  doing  so 
until  required  by  more  than  Six  Proprietors  of  Fisheries 
within  the  same,  after  the  Limits  of  such  District  have  been 
defined,  as  hereinafter  provided,  and  shall  proceed,  in  other 
respects,  as  above  provided. 
Commis-  AVI.  The  Commissioners  shall,  on  or  before  the  First 

makeB*e-   ^*y  ^^  J^^^^'Hf  O"®  thousand  eight  hundred  and  sixty-four, 
la^  OD  the  determine  the  other  Matters  specified  in  the  Sixth  Section 
Mattere       ^^  ^^^  '^^^  ^^^  Byelaws  under  their  Hands,  or  the  Hand 
0pecmed  in  of  any  Two  of  them,  and  shall  report  the  same  to  the  Secre- 
Sixth  Sec-    tary  of  State ;  provided  that  previously  to  making  such 
Byelaws  they  shall  communicate  the  same  to  the  District 
Board,  and  afford  the  Board  reasonable  Opportunity  of 
making  any  Kepresentation  to  the  Commissioners  respect- 
ing the  same ;  and  a  Copy  of  such  Byelaws  shall  be  trans- 
mitted to  the  Sheriff  Clerk  of  each  County,  in  so  far  as  the 
same  may  relate  to  any  District  situated  therein ;  and  the 
Sheriff"  Clerk  shall,  on  the  Receipt  of  such  Copy,  give 
Notice  of  such  Byelaws  by  Advertisement  inserted  once  for 
each  of  Two  Successive  Weeks  in  some  Newspaper  pub- 
lished in  such  County,  or  if  no  Newspaper  be  published 
therein,  in  some  Newspaper  published  in  a  County  adjoin- 
ing thereto;  and  every  Person  whose  Interests  may  be 
affected  by  any  such  Byelaws  may  state  to  the  Secretary  of 
State  any  Objections  to  any  such  Byelaw ;  and  the  Secre- 
tary of  State  shall,  after  Two  Months  and  within  Four 
Months  afler  the  Date  of  such  Byelaws,  approve  or  alter  or 
disapprove  of  the  same ;  and  every  such  Byelaw,  when  ap- 
proved of  or  altered  by  the  Secretary  of  State,  shall  be 
published  in  the  Edinburgh  Gazette^  and  in  such  further 
Mode  as  the  Secretary  of  State  may  direct,  and  on  being 
so  published  shall  be  legal  and  binding  on  all  concerned. 
As  to  EtI-       XVn.  The  Commissioners,  in  execution  of  this  Act,  shall 
dence  to  be  ^^  g^j^h  Evidence  as  they  may  find  to  be  necessary,  and 
Commit     in  the  event  of  Witnesses  i*efusing  to  attend  and  give  £vi- 
BionerB.       dence,  or  to  allow  Access  to  Documents,  they  may  apply 
to  the  Sheriff*  of  the  County  for  a  Warrant  to  cite  W  it- 
nesses  and  Havers,  and  the  Sheriff*  is  hereby  authorized  to 
grant  the  same. 
As  to  the         XVIII.  Within  Three  Months  after  any  Byelaw  coosti- 
DiSricr  °'  *"ti"g  the  District  shall  have  been  published,  the  Sheriff 
Boards.       shall  direct  tlie  Sheriff  Clerk  to  make  up  a  Soil  of  the 
Upper  Proprietors,  and  also  a  Roll  of  the  ~ 
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in  each  District ;  and  the  Qualification  of  an  Upper  Pro- 
prietor shall  be  the  Property  of  a  Fishery  entered  in  the 
Valuation  Roll  as  of  the  yearly  Rent  or  yearly  Value  of 
Twenty  Pounds  or  upwards,  or,  if  such  Fishery  be  not 
valued  on  the  Valuation  Roll,  of  Half  a  Mile  of  Frontage 
to  the  River,  with  a  Right  of  Salmon  Fishing,  and  the 
Qualification  of  a  Lower  Proprietor  shall  be  the  Property 
of  a  Fishery  entered  in  the  Valuation  Roll  as  of  the  yearly 
Rent  or  yearly  Value  of  Twenty  Pounds  or  upwards ;  and 
the  Sheriff  shall  have  Power  to  decide  summarily  any 
Question  arising  on  any  Claim  to  such  Qualification ;  and 
the  Sheriff  shall  thereafter  direct  the  Sheriff  Clerk  to 
call  a  Meeting  of  the  Upper  Proprietors,  and  also  a  Meet- 
ing of  the  Lower  Proprietors,  at  such  Times  and  Places  as 
he  shall  direct ;  and  Notice  of  such  Meeting  shall  be  given 
as  herein-before  provided  with  respect  to  the  Publication 
of  Byelaws  made  by  the  Commissioners ;  and  the  Upper 
Proprietors  and  Lower  Proprietors  present  at  such  sepa* 
rate  Meetings  respectively  shall  elect  not  more  than 
Three  of  their  Number  to  be  Members  of  the  District 
Board,  every  Proprietor  of  a  Fishery  valued  at  more  than 
Five  hundred  Pounds  on  the  Valuation  Roll  having  Two 
Votes  at  such  Election,  and  an  additional  Vote  for  every 
Five  hundred  Pounds  of  Rental,  but  not  more  than  Four 
Votes  in  all ;  and  the  Members  so  elected  with  the  Pro- 
prietor having  the  largest  Amount  entered  in  the  Valuation 
Koll  as  the  yearly  Rent  or  yearly  Value  of  Fisheries  in  such 
District  shall  constitute  the  District  Board ;  and  the  last- 
mentioned  Proprietor  shall  be  the  Chairman  of  the  Board, 
and  have  a  deliberative  as  well  as  a  casting  Vote  ;  and  the 
Election  of  such  Board  shall  be  notified  by  the  Chairman 
of  such  respective  Meetings  to  the  Shenff  Clerk  within 
Seven  Days  from  the  Date  of  the  same,  and  the  Sheriff 
shall  thereafter  summon  the  First  Meeting  of  such  Board 
for  such  Day  and  such  Place  as  he  may  fix :  Provided 
always,  that  if  any  River  be  situate  in  Two  or  more 
Counties,  the  Notices  above  provided  shall  be  given  and 
such  Meetings  shall  be  called  in  such  Manner  as  the 
Sheriffs  of  such  Counties  jointly  shall  direct. 

XIX.  If  in  any  District  the  Upper  Proprietors  or  the  Constitu- 
Lower  Proprietors  shall  be  fewer  m  Number  than  Three,  ^^  *^ 
the  Board  shall  consist  of  an  equal  Number,  elected  as  where  Pxx>- 
aforesaid,  along  with  the  Proprietor  having  the  largest  pnetorsar© 
Valuation,  who  shall  also  be  Chairman  of  tne  Board,  as  Kumber 
above  provided;  and  if  such  last-mentioned  Proprietor  be  than  Three, 
the  sole  Upper  or  the  sole  Lower  Proprietor,  he  shall  have 
Two  Votes  on  the  Board ;  and  if  there  shall  be  only  One  yj^ 
Proprietor  in  any  District^  such  Proprietor  shall  have  and 
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may  exercise  all  the  Powers  by  this  Act  coiiferred  on  the 
District  Board. 

XX.  It  shall  be  lawful  for  the  Commissioners  of  her 
Majesty's  Woods,  Forests,  and  Land  Bevennes,  or  either 
of  them,  in  Cases  where  her  Majesty  in  right  of  her 
Crown  is  Proprietor  of  any  Fishery,  and  for  any  Corpora- 
tion or  Company,  beingthe  Proprietors  of  any  Fishery,  or 
for  any  Proprietor  of  a  Fishery,  respectiTely,  from  Time  to 
Time  to  nominate  and  appoint,  by  any  Writing  under  his 
or  their  Hand  or  Seal,  any  Person  as  the  Mandatory  of 
such  Commissioners,  Corporation,  Company,  or  Proprietor 
to  attend,  act,  and  vote  at  any  Meeting  of  Proprietors  un- 
der this  Act ;  and  every  sucn  Nomination  and  Appoint- 
ment shall  subsist  until  recalled  by  the  said  Commissioners 
or  either  of  them,  or  by  the  Corporation  or  Company  or 
Proprietor  making  the  same. 

XXI.  All  Expenses  incurred  by  the  Sheriff  Clerk  in 
making  up  the  Koll  of  Proprietors,  and  in  calling  and 
attendmg  the  Meetings  for  tne  Election  of  the  District 
Board,  with  such  reasonable  Remuneration  for  his  Time 
and  Trouble  as  shall  be  fixed  by  the  Sheriff,  shall  be  paid 
to  the  Sheriff  Clerk  by  the  District  Board  out  of  the  Assess- 
ments to  be  levied  under  the  Authority  of  this  Act. 

XXII.  The  District  Board  may  sue  or  be  sued  in  the 
Name  of  their  Clerk,  and  if  there  be  more  than  Six  Mem- 
bers Three  Members  shall  form  a  Quorum,  and  if  there  be 
fewer  than  Six  Members  Two  shall  form  a  Quorum,  and 
they  shall  keep  regular  Books  and  Accounts,  and  shall 
hold  their  First  Meeting  within  Ten  Days  after  the  First 
Election  under  this  Act  at  a  Time  and  Place  to  be  fixed 
at  the  Meetings  of  Proprietors  at  which  such  Election  took 
place,  or  in  Cases  where  such  Election  is  not  necessary 
the  First  Meeting  shall  take  place  at  a  Time  to  be  fixed  by 
a  Majority  of  the  Proprietors,  and  Notice  of  such  Meeting 
shall  be  given  as  herem-before  provided  with  respect  to  the 
Publication  of  Byelaws  to  be  made  by  the  Commissioners; 
and  the  District  Board  shall  have  Power,  subject  to  the 
Provisions  of  this  Act  and  the  Byelaws  made  by  the  Com- 
missioners, to  make  and  alter  from  Time  to  Time  Segula- 
tions  for  the  Preservation  of  the  Fisheries  in  the  District, 
and  from  Time  to  Time  to  appoint  a  Clerk,  and  such 
Number  of  Constables,  Water  Bailiffs,  Watchers,  and  other 
Officers  as  they  think  fit,  to  fix  and  prescribe  the  Duties 
of  all  Persons  appointed  by  them,  and  to  remove  such  Per- 
sons, and  appoint  other  Persons  in  their  Stead ;  and  they 
may  combine  with  any  other  District  Board  for  the  Pur- 
pose of  this  Act,  and  to  maintain  a  common  Staff  of  Offi- 
cers for  the  Protection  and  Preservation  of  the  Fiaheties  nC 
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more  than  One  District^  and  may  agree  with  the  Police 
Committee  of  any  County  for  the  Purpose  of  paying  addi- 
tional Constables  for  the  oetter  Protection  of  the  Fisheries 
in  their  District :  Provided  that  all  such  Regulations  shall, 
before  taking  effect,  be  reported  to  and  approved  by  the 
Secretary  of  State,  and  shall  not  interfere  with  any  vested 
Bight  of  Property,  and  shall  not  authorize  any  Encroach-* 
ment  or  Trespass  on  private  Property. 

XXTTL  The  District  Board  snail  have  Power  to  impose  Aflseat-  ^ 
an  Assessment  for  the  Purposes  of  this  Act,  to  be  called  ^^i^TOlSi 
the  Fishery  Assessment,  on  the  several  Fisheries  in  each  by  Distnci 
District,  according  to  the  yearly  Rent  or  yearly  Value  of  ^^>^*^ 
such  Fisheries  as  entered  in  the  Valuation  Roll;  and 
every  Proprietor  of  a  Fishery  which  is  not  valued  on  the 
Valuation  Roll,  and  who  shall  claim  Right  to  vote  in  the 
Election  of  Members  of  the  District  Board,  shall  be  held 
to  be  a  Proprietor  of  a  Fishery  of  the  Value  of  Twenty 
Pounds,  and  shall  be  assessed  accordingly;  and  such 
Fishery  Assessments  may  be  imposed,  collected,  and  re- 
covered by  the  District  Board  in  the  same  Manner  as  Police 
Assessments  may  be  imposed,  collected,  and  recovered  by 
the  Commissioners  of  Supply  under  the  Authority  of  the 
Public  General  Act,  Twentieth  and  Twenty-first  Vietariay 
Chapter  Seventy-two ;  and  for  the  Purpose  of  imposing, 
collectings  and  recovering  such  Fishery  Assessments  the 
District  Boards  shall  have  and  may  exercise  all  the  Powers 
conferred  by  the  said  Act  on  Commissioners  of  Supply  for 
imposing,  collecting,  and  recovering  the  Assessments  levi- 
able under  the  same. 

XXIV.  Each  District  Board  shall  continue  in  Office  Astofatnra 
for  Three  Years,  and  Members  thereof  shall  be  eligible  for  !?DiiS^ 
Re-election,  and  Vacancies  occurring  during  such  Period  Boardiu 
shall  be  filled  up  by  the  Board  until  the  next  Meeting  of 
Proprietors,  who  shall  then  fill  up  the  same  ;  and  Meetings 
of  tne  Upper  and  Lower  Propnetors  respectively  for  the 
Purpose  OT  each  triennial  Election  of  not  more  than  Three 
Upper  Proprietors  and  Three  Lower  Proprietors  respec- 
tively shall  be  called  by  the  Clerk,  who  shall  give  Notice 
of  such  Meetings  by  Advertisement  as  herein-before  pro- 
vided with  respect  to  the  Publication  of  Byelaws  made  by 
the  Commissioners ;  and  such  Meetings  shall  at  the  same 
Time  take  such  Steps  as  they  shall  think  proper  for  audit- 
ing and  attesting  the  Accounts  of  the  District  Board  for 
the  preceding  Three  Years. 

!X!XV.  It  shall  be  lawful  for  the  District  Board,  by  any  Feoaitie0 
Byelaw  or  Regulation  to  be  made  by  them  and  approved  '^Bv'uw* 
of  by  the  Secretary  of  State  as  herein-before  provided,  to  and%!ega- 
enact  that  any  Person  committing  any  Breach  or  Contra*  ^^i^ 
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vention  of  such  Byelaw  or  Regulation  shall  be  liable  for 
every  such  Offence  to  a  Penalty  not  exceeding  Two  Pounds; 
and  such  Penalty  may  be  sued  for  and  recovered  in  the 
same  Manner  as  Penalties  incurred  and  imposed  under  the 
Provisions  of  this  Act. 

XXVI.  Any  Net,  Rod,  Line,  or  other  Article  directed 
to  be  forfeited  under  this  Act  may  be  seized  by  any  Con- 
stable, Water  Bailiff,  Watcher,  or  other  Officer  appointed 
by  the  District  Board,  and  the  Sheriff  or  Justice  may  either 
order  the  same  to  be  destroyed  or  to  be  sold,  and  the  Pro* 
ceeds  of  such  Sale  to  be  paid  to  the  Clerk  on  behalf  of  the 
District  Board. 

XXVn,  If  Three  or  more  Persons  acting  in  concert, 
or  being  together  or  in  company,  shall  at  any  Time  between 
the  Expiration  of  the  First  Hour  after  Sunset  on  any  Day 
and  the  Beginning  of  the  last  Hour  before  Sunrise  on  the 
following  Morning  enter  or  be  found  upon  any  Ground 
adjacent  or  near  to  any  River  or  Estuary  or  the  Sea,  or  in 
or  upon  any  River  or  Estuary  or  the  Sea,  with  Intent  ille- 
gally to  take  or  kill  Salmon,  or  having  in  his  or  their  Pos- 
session any  Net,  Rod,  Spear,  Light,  or  other  Instmment 
used  for  taking  Salmon  with  such  Intent  as  aforesaid,  or 
shall  illegally  take  or  kill,  or  attempt  to  take  or  kill,  or  aid 
or  assist  in  killing  or  taking  Salmon,  every  such  Person 
shall  be  guilty  in  Scotland  of  a  Criminal  Offence,  and  in 
England  within  the  Limits  of  the  ^  Tweed  Fisheries  Amend- 
ment Act'  of  a  Misdemeanor,  and  shall  for  every  such  Of> 
fence  be  liable  to  a  Fine  not  exceeding  Five  Pounds,  or  to 
Imprisonment  for  any  Period  not  exceeding  Three  Months, 
as  the  Sheriff  or  Justices  before  whom  such  Persons  or 
any  of  them  are  tried  and  convicted  may  determine ;  and 
if  such  Fine  be  not  paid  immediately  on  conviction,  the 
Offender  so  failing  to  pay  shall  be  sentenced  to  Imprison- 
ment for  such  Period,  not  exceeding  Three  Months,  as  the 
Sheriff  or  Justices  may  adjudge,  unless  such  Fine  shall  be 
sooner  paid. 

XXVlII.  All  Offences  under  this  Act  may  be  prose- 
cuted and  all  Penalties  incurred  under  this  Act  may  be 
recovered  before  any  Sheriff  or  any  Two  Justices  acting 
together  and  having  Jurisdiction  in  the  Place  where  the 
Offence  was  committed,  at  the  Instance  of  the  Clerk  of 
any  District  Board  or  of  any  other  Person  ;  and  it  shall  be 
lawful  for  the  Sheriff  or  Justices  to  whom  any  Petition  or 
Complaint  is  presented  to  proceed  in  a  summary  Form, 
and  to  grant  Warrant  for  bnnging  the  Persons  complained 
against  before  him  or  them,  and  on  Proof  on  Oath  oy  One 
or  more  credible  Witness  or  Witnesses,  or  Confession  of 
the  Person  accused,,  or  other  legal  Evidence^  ibflhwilk  to 
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determine  and  give  Judgment  in  such  Complaint  without 
any  written  Pleadings  or  Record  of  Evidence,  other  than 
a  Record  of  the  Charge  and  of  the  Judgment  pronounced 
thereon,  and  to  grant  Warrant  for  the  Recovery  of  all 
Penalties  and  Expenses  decerned  for,  by  Poinding,  and 
Imprisonment  for  any  Period  not  exceeding  Six  Months  ; 
ana  any  Person  who  shall  think  himself  aggrieved  by  any 
Judgment  of  the  Sheriff  or  Justices  pronounced  in  any 
Complaint  or  Prosecution  under  this  Act  may  appeal  to 
the  Court  of  Justiciary  at  their  next  Circuit  Cfourt,  or 
where  there  is  no  Circuit  Court  to  the  High  Court  of  Jus- 
ticiary at  Edinbitrghy  in  the  Manner  and  under  the  Rules, 
Limitations,  Conditions,  and  Restrictions  contained  in  the 
Act  passed  in  the  Twentieth  Year  of  the  Reign  of  his 
Majesty  King  George  the  Second,  Chapter  Forty-three, 
for  taking  away  and  abolishing  Heritable  Jurisdictions  in 
Scotland^  with  this  Variation,  that  such  Person  shall,  in 
place  of  finding  Caution  in  the  Terms  prescribed  by  the 
said  Act,  be  bound  to  find  Caution  to  pay  the  Penalty  and 
Expenses  awarded  against  him  by  the  Judgment  appealed 
from,  in  the  event  of  such  Appeal  being  dismissed,  together 
with  any  additional  Expenses  that  shall  be  awarded  by 
the  Circuit  Court  or  Court  of  Justiciary  on  dismissing 
such  Appeal ;  and  it  shall  not  be  competent  to  appeal  fi:'om 
or  bring  the  Judgments  of  any  Sheriff  or  Justices  acting 
under  this  Act  under  Review  by  Advocation  or  in  any 
other  Way  than  as  herein  provided. 

XXI!}f .  In  the  event  of  any  Person  refusing  or  neglect-  Enforee- 
ing  to  obey  any  Byelaw  maae  by  the  Commissioners,  or  Reguia- 
any  Regulation  made  by  the  District  Board,  the  Clerk  tiousand 
may  apply  to  the  Sheriff  by  summary  Petition  in  ordinary  ^y®^^^ 
Form,  praying  to  have  such  Person  ordained  to  obey  the 
same,  and  the  Sheriff  shall  take  such  Proceedings  and     . 
make  such  Orders  thereupon  as  he  shall  think  just. 

XXX.  In  giving  «Tuagment  on   any  Application   or  Expenses 
Complaint  under  this  Act,  the  Sheriff  or  Justices  may  find  Sweraed 
the  Person  complained  against  liable  in   £xpenses,   and  for. 
may  decern  for  l^ayment  of  the  same. 

XXXI.  All  Penalties  and  Expenses  incurred  under  Recovery 
this  Act,  or  under  any  Byelaw  or  Regulation  made  under  ^^f^f' 
the  Authority  thereof,  may  be  recovered  by  ordinary  Ac-  Expenses. 
tion  or  in  the  Small  Debt  Court  of  the  Sheriff. 

XXXII.  The  Penalties  incurred  under  this  Act  shall  Payment 
in  all  Prosecutions  at  the  Instance  of  the  Clerk  of  any  JJ^on^of  *' 
District  Board  be  payable  to  and  recoverable   by  such  Penalties. 
Clerk,  and  shall  in  all  other  Cases  be  paid  and  applied  in 

such  Manner  as  the  Sheriff  or  Justices  may  direct ;  and 
all  Penalties  and  Expenses  received  by  the  Clerk^  and  the 
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Proceeds  of  the  Sale  of  any  Articles  seized  and  directed 
to  be  sold  as  before  provided,  shall  be  applied  by  the  Dis- 
trict Board  towards  defraying  the  Expenses  incurred 
by  them  in  carrying  into  execution  the  Provisions  of  this 
Act. 
Certain  XXXIII.  From  and  after  the  First  Day  of  January 

ofAct*24  A  One  thousand  eight  hundred  and  sixty-five  the  Provisions 
25  Yiot  0.  of  the  said  Act^  intituled  An  Act  to  amend  the  Laws  relate 
to^SoFwa**^  iMjf  to  Fisheries  of  Salmon  in  England,  shall  extend  and 
Firth.  ^Pply  ^  Salmon  Fisheries  in  the  Waters  and  on  the  Shores 

of  the  Solway  Firth  situate  in  Scotland^  as  the  same  may 
be  fixed  by  Authority  of  this  Act,  and  to  the  Rivers  flow- 
ing into  the  same,  in  so  far  as  such  Provisions  relate  to  the 
Use  of  fixed  Engines  for  the  taking  of  Salmon :  Provided 
that  all  Offences  against  such  Provisions  shall  be  prose- 
cuted and  punished  as  directed  by  this  Act. 
This  Act  XXXIV.  No  Part  of  this  Act,  with  the  Exception  of 
ply  to  ^  ^^6  Tenth,  Twelfth,  and  Twenty-seventh  Glauses,  shall 
y^  apply  to  the  River  Jtoeed^  or  to  any  Fisheries  in  the  said 
"  Kiver  or  the  Mouth  or  Entrance  thereof,  as  defined  by 

*The  Tweed  Fisheries  Amendment  Act,  1859;'  and  any 
Penalties  incurred  under  the  said  Tenth,  Twelfth,  and 
Twenty-seventh  Clauses  of  this  Act  shall,  so  far  as  con* 
cems  the  River  Tweedy  be  recoverable  in  manner  prescribed 
by  the  Tweed  Fisheries  Amendment  Act,  1857,  which  Act, 
and  the  Tweed  Fisheries  Amendment  Act,  1859,  shall  re- 
main in  full  Force  and  Effect,  anything  herein  contained 
to  the  contrary  notwithstanding. 


Tweed. 


Cap.  CXIIL 

An  Act  to  amend  the  Law  relating  to  the  Removal  of  poor 
Persons  from  England  to  Scotland,  and  from  Scotland  to 
England  and  Ireland. — [7<A  August  1562.] 

*  Whereas  it  is  expedient  that  better  Means  should  be 
provided  for  the  sate  Conveyance  to  the  Place  of  their 
Destination  in  England^  Ireland^  or  Scotland  of  poor  Per- 
sons who  may  be  removed  in  pursuance  of  the  Acts  passed 
in  the  Eighth  and  Ninth  Years  of  the  Reign  of  her  pre- 
sent MajestV)  Chapter  Eight^^^three,  and  Chapter  One 
hundred  an3  seventeen,  and  in  the  Tenth  and  Eleventh 
Years  of  the  Reign  of  her  present  Majesty,  Chapter  Thirty- 
three  :'  Be  it  therefore  enacted  by  the  Queen's  most  ExceU 
lent  Majesty,  by  and  with  the  Advice  and  Consent  of  the 
Lords  Spiritual  and  Temporal;  and  Commons|y  in  this 
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present  Parliament  assembled,  and  by  the  Authority  of  the 
same  : 

I.  No  Application  for  a  Warrant  ordering  the  Removal  Warrant  of 
from  any  Place  in  England  to  Scotland^  or  in  Scotland  to  ^SSmd  to 
England  or  Ireland^  of  any  poor  Person  who  shall  have  be-  be  signed 
come  chargeable  in  such  Place  shall  be  heard  and  deter-  jJ^J^or 
mined  in  England^  except  by  Two  or  more  Justices  in  aMagis- 
Petty  Sessions  assembled,  or  by  a  stipendiary  Magistrate  ^^^^,1 
or  Metropolitan  Police  Magistrate  sitting  in  his  Court;  orireUnd 
and  in  Seotlandj  except  by  the  Sheriff  or  any  Two  Justices  ^*^®  ^^ 
of  the  Peace  of  the  County  in  which  the  Parish  is  situated  juaticea. 
to  which  such  poor  Person  may  have  become  chargeable, 
which  tfustices  or  Magistrate,  and  Sheriff  or  Justices  (as 
the  Case  may  be)  shall  see  such  poor  Person,  or  the  Per- 
son who  is  the  Head  of  the  Family  proposed  to  be  removed, 
and  shall  be  satisfied  that  every  Person  who  is  proposed  to 
be  removed  by  the  Warrant  is  in  such  a  State  ot  Health 
as  not  to  be  liable  to  suffer  bodily  or  mental  Injury  by  the 
Bemoval. 

n.  Such  Warrant  of  Removal  shall  be  granted  in  Eng^  Warrant  to 
land  only  on  the  Application  of  the  Relieving  Officer,  or  Nami^nd 
other  Officer  of  the  Guardians  of  the  Union  or  Parish,  and  Age  of 
in  Scotland  only  on  the  Application  of  the  Inspector  of  the  ^onto^ 
Poor  of  the  Parish  or  Combination,  or  other  Officer  ap-  remored, 
pointed  by  the  Parochial  Board  of  such  Parish  or  Combina-  pJlJg^^Jf^ 
tion,  where  such  poor  Person  shall  have  become  chargeable,  lars. 
and  shall  contain  the  Name  and  reputed  Age  of  every  Per* 
son  ordered  to  be  removed  by  virtue  of  the  same,  and  the 
Name  of  the  Place  in  Scotland  or  England  or  Ireland  (as 
the  Case  may  be)  where  the  Justices  or  Magistrate,  or 
Sheriff  or  Justices,  shall  find  such  Person  to  have  been 
born,  or  to  have  last  resided  for  the  Space  of  Five  Years  in 
the  Case  of  a  poor  Person  to  be  removed  to  Seotlandj  and 
Three  Years  in  the  Case  of  a  poor  Person  to  be  removed 
to  England  or  Ireland^  and  a  Statement  of  such  Examina- 
tion having  been  made  as  to  the  State  of  Health  of  every 
Person  ordered  to  be  removed  as  aforesaid;   and  such 
Warrant  shall  be  addressed  to  the  Party  applying  for  the 
same,  and  in  the  Case  of  i  Removal  to  Scotland^  to  the 
Parochial  Board  or  Inspector  of  the  Poor  of  the  Parish  or 
Combination  to  which  such  poor  Person  is  to  be  removed^ 
and  in  the  Case  of  a  Removal  to  England  or  Inaland  (as 
the  Case  may  be),  to  the  Guardians  of  the  Union  6r  Parish 
to  which  such  Person  is  to  be  removed,  and  a  Copy  shall 
be  given  by  and  at  the  Cost  of  the  Person  applying  for 
such  Warrant  to  the  Person  or  the  Head  of  tne  Family 
about  to  be  removed  by  virtue  of  it :  Provided  that  in  the  ProTiao. 
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Case  of  any  Native  of  England^  Irelandj  or  Scotland,  where 
the  Justices  or  Magistrate,  or  Sheriff  or  Justices  (as  the 
Case  may  be),  shall  not  be  able  to  ascertain,  upon  the  Evi* 
dence  before  them,  the  Place  of  Birth  or  of  such  continued 
Besidence  as  aforesaid,  they  shall  order  the  Pauper  to  be 
removed  to  the  Port,  or  Union,  or  Parish  in  England  or 
Ireland  (as  the  Case  may  be),  or  Port  or  Parish  in  Scot- 
land, which  shall  in  the  Judgment  of  such  Justices  or 
Magistrate,  or  Sheriff  or  Justices  (as  the  Case  may  be), 
unoer  the  Circumstances  of  the  Case  be  most  expedient. 

III.  The  Person  obtaining  the  Warrant  shall,  at  least 
Twelve  Hours  before  the  Removal,  send  a  Copy  of  it  by 
Post  to  the  Inspector  of  the  Poor  of  the  Parish  or  Combi- 
nation in  Scotland^  and  to  the  Clerk  of  the  Board  of  Guar- 
dians of  the  Union  or  Parish  in  England  or  Ireland  (as  the 
Case  may  be),  to  which  such  poor  Person  shall  be  ordered 
to  be  removed,  and  also  a  Copy  of  the  Depositions  taken 
in  the  Case,  if  the  same  shall,  at  any  Time  within  Three 
Months  from  the  Date  of  the  Warrant,  be  required  by  any 
such  Board  of  Guardians  or  Parochial  Board. 

lY.  Such  Warrant  shall  order  the  Removal  of  the  poor 
Person  to  be  made  to  the  Place  mentioned  therein  as  afore- 
said, and  shall  order  the  Persons  charged  with  the  Execu- 
tion thereof  to  cause  such  poor  Person,  with  his  Family  (if 
any),  to  be  safely  conveyed  to  such  Place  in  England,  Ire- 
land, or  Scotland  (as  the  Case  may  be),  to  be  delivered,  in 
the  Case  of  a  Removal  to  Scotland,  to  the  Inspector  of  the 
Poor  of  the  Parish  or  Combination,  and  in  the  Case  of  a 
Removal  to  England  or  Ireland,  at  the  Workhouse  of  such 
Place,  or  of  the  Union  or  Parish  containing  the  Port  or 
Place  nearest  to  the  Place  mentioned  in  the  Warrant  as 
the  Place  of  the  Pauper's  ultimate  Destination. 

V.  The  Master  of  the  Workhouse  of  the  Union  or  Parish 
in  England  or  Ireland,  and  the  Inspector  of  the  Poor  of 
the  Parish  or  Combination  in  Scotland,  to  which  (as  the 
Case  may  be)  such  Warrant  is  addressed,  ^shall  be  bound 
to  receive  Delivery  of  the  poor  Person  named  in  such 
Warrant,  under  a  Penalty  of  Ten  Pounds  for  each  Case  of 
Refusal,  which  Penalty  may  be  recovered  by  the  Person 
applying  for  such  Warrant  by  an  Action  in  any  County 
Court  in  England,  or  Court  of  Quarter  Sessions  in  Ireland, 
or  Sheriff  Court  in  Scotland,  or  other  competent  Court 
having  Jurisdiction  in  the  Place  where  such  Master  or 
Inspector  is  resident  at  the  Time  when  such  Action  is 
brought. 

y  I.  If  by  reason  of  Default  of  the  Guardians,  Inspector 
of  the  Poor,  or  other  Person  having  charge  of  such  War- 
rant, or  otherwise,  the  poor  Person  named  therein  shall  not 


POACHIKO  PBBYENTION.  115 

be  removed  to  the  Place  of  ultimate  Destination,  the  Guar-  forwaidthe 
dians  of  the  Union  or  Parish  in  England  or  Ireland^  or  the°]^uM3of 
Parochial  Board  of  the  Parish  or  Combination  in  Scotland  Destina- 
(as  the  Case  may  be),  to  which  he  has  been  remored,  mar,  cover^i*" 
if  they  think  fit,  cause  the  Pauper  to  be  removed  forthwith  Oocta^ 
to  the  Place  mentioned  in  the  Warrant,  and  shall  be  en- 
titled to  be  reimbursed  the  Costs  incurred  in  such  Removal 
by  the  Ouardians  or  Parochial  Board  (as  the  Case  may  be), 
or  other  Person  on  whose  Application  the  Warrant  was 
obtained,  such  Costs  being  the  actual  Expense  incurred  in 
and  about  the  Conveyance  and  Maintenance  of  each  Per- 
son so  removed,  which  Costs  may,  if  not  paid  on  Demand, 
be  recovered  by  an  Action  in  any  County  Court  in  Eng^ 
land  or  Irelandj  or  Sheriff  Court  in  Scotland^  or  other  com- 
petent Court  having  Jurisdiction  in  the  Place  from  whence 
the  Bemoval  shall  have  taken  place. 

VIL  It  shall  be  unlawful  to  remove  any  Woman,  or  any  penoov 
Child  under  the  Age  of  Fourteen,  as  a  Deck  Passenf^er  in  not  to  be 
any  Vessel  from  England  to  Scotland,  or  from  Scotland  to  Deck  Pas- 
England  or  Ireland,  during  the  Period  from  the  First  of  een^fen 
October  to  the  Thirty-first  of  March  following ;   and  no  wtotw.*^ 
Regulation  of  any  Sheriff,  Magistrate,  or  Justices  authoriz- 
ing such  Removal  shall  be  henceforth  legal. 

VIII.  Section  Seventy-seven  of  the  Act  Eighth   and  Part  of 
Ninth    Victoria,  Chapter   Eighty-three,  in   so   far  as  in-  8*9VioL 
consistent  with  the  Provisions  of  this  Act,  is  hereby  re-  ^edT* 
pealed. 

IX.  Except  so  far  as  this  Act  shall  alter  the  Provisions  Constnu^ 
of  the  said  Acts,  this  Act  shall  be  construed  as  Part  of  the  ^^  ^'  *^ 
same. 


Cap.  CXIV- 

An  Act  for  the  Pretention  of  Poaching* — [lih  Au^sust 

1862.T 

^  .Whebeas  it  is  expedient  that  the  Laws  now  in  force  for 
the  better  Detection  and  Prevention  of  Poaching  should  be 
amended :'  Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 

L  The  word  *  Game'  in  this  Act  shall  for  all  the  Pur-  Itttermta- 
poses  of  this  Act  be  deemed  to  include  any  One  or  more  Termi. 
Haresy  Pheasants,  Partridges,  Eggs  of  Pheasants  and  Par- 
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tridges,  Woodcocks^  Snipes,  Babbits,  Groose,  Blade  or 
Moor  Game,  and  Eggs  of  Grouse,  Blad:  or  Moor  Game ; 
and  the  Words  ^  Justice'  and  ^  Justices'  in  this  Act  shal^ 
unless  otherwise  provided  for,  mean  respectively  a  Justice 
and  Justices  of  the  Peace  respectively  of  or  (or  the 
County,  Biding,  Division,  Liberty,  City,  Borough,  ctf 
Place  in  which  any  Game,  Gun,  Part  of  Gun,  Net,  Snare, 
or  Enmne  after  mentioned  shall  be  found. 

n.  It  shall  be  lawful  for  any  Constable  or  Peace  Officer 
in  any  County,  Borough,  or  Place  in  Great  Britain  and 
Ireland  in  any  Highway,  Street,  or  Public  Place,  to  search 
any  Person  whom  he  may  have  good  Cause  to  suspect  cvf 
coming  from  any  Land  where  he  shall  have  been  unlaws 
fully  in  search  or  pursuit  of  Game,  or  any  Person  aiding 
or  abetting  such  Person,  and  having  in  his  Possession  any 
Game  unlawfully  obtained,  or  any  Gun,  Part  of  Gun,  or 
Nets,  or  Engines  used  for  the  killing  or  taking  Grame,  and 
also  to  stop  and  search  anv  Cart  or  other  Conveyance  in  or 
upon  which  such  Constable  or  Peace  Officer  shall  have 
good  Cause  to  suspect  that  any  such  Game  or  any  such 
Article  or  Thing  is  being  carried  by  any  such  Person, 
and  should  there  be  found  any  Game  or  any  such  Artide 
or  Thing  as  aforesaid  upon  such  Person,  Cart  or  other 
Conveyance,  to  seize  and  detain  such  Game,  Article,  or 
Thing ;  and  such  Constable  or  Peace  Officer  shall  in  such 
Case  apply  to  some  Justice  of  the  Peace  for  a  Summons 
citing  such  Person  to  appear  before  Two  Justices  of  the 
Peace  assembled  in  Pettv  Sessions,  as  provided  in  the 
Eighteenth  and  Nineteentn  of  her  present  Majesty,  Chap- 
ter One  hundred  and  twenty-six.  Section  Nine,  as  &r  as 
regards  England  and  Ireland,  and  before  a  Sheriff  or  any 
Two  Justices  of  the  Peace  in  Scotland;  and  if  such  Per- 
son shall  have  obtained  such  Game  by  unlawfully  going  on 
any  Land  in  search  or  pursuit  of  Game,  or  shall  have  used 
any  such  Article  or  Thmg  as  aforesaid  for  unlawAiUy  kill* 
ing  or  taking  Game,  or  shall  have  been  accessory  thereto, 
such  Person  shall,  on  being  convicted  thereof,  forfeit  and 
pay  anv  Sum  not  exceeding  Five  Pounds,  and  shall  forfeit 
siich  Game,  Guns,  Parts  of  Guns,  Nets,  and  Engines,  and 
the  Justices  shall  direct  the  same  to  be  sold  or  destroyed, 
and  the  Proceeds  of  such  Sale,  with  the  Amount  of  the 
Penalty,  to  be  paid  to  the  Treasurer  of  the  County  or 
Borough  where  the  Conviction  takes  place ;  and  no  For- 
son  who,  by  Direction  of  a  Justice  in  Writing,  shall  sell 
any  Game  so  seized  shall  be  liable  to  any  Penalty  for  such 
Sale ;  and  if  no  Conviction  takes  place,  the*  Game  or  any 
such  Article  or  Thing  as  aforesaid,  or  the  Value  thereof,  aluul 
be  restored  to  the  Person  from  whom  it  had  been  seised. 


POACHING  PRBTENTIOK.  117 

in.  Any  Penalty  under  this  Act  shall  be  recovered  and  J^'J^^ 
enforced  in  Englandin  the  same  Manner  as  Penalties  nnder  ties.^ 
the  Act  First  and  Second  William  the  Fourth,  Chapter 
Thirty-two,  and  in  Scotland  under  the  Act  Second  and 
Third  WiUiam  the  Fourth,  Chapter  Sixty-eight,  and  in 
Ireland  under  the  Petty  Sessions,  Ireland^  Act,  1851,  when 
not  otherwise  directed  in  this  Act. 

rV.  The  Powers  and  Provisions  of  the  Act  of  the  Proyisiona 
Eleventh  and  Twelfth  Years  of  her  present  Majesty,  yjct**!!, 
Chapter  Forty-three,  shall  extend  and  apply  to  this  Act,  extended  ' 
and  to  all  Proceedings,  Matters,  and  Things  to  be  taken,  ^  *^  ^^^ 
had,  and  done,  and  to  all  Persons  to  be  proceeded  against 
or  taking  Proceedings  under  this  Act. 

y.  No  Conviction  or  Order  made  under  this  Act,  or  KoConvic- 
Adjudication  made  on  Appeal  therefrom,  shall  be  quashed  ^^^^^^ 
for  want  of  Form,  or  be  removed  by  Certiorari  or  other-  for  want 
wise  into  any  of  her  Majesty's  Superior  Courts  of  Becord ;  ^  ^^^^ 
and  no  Warrant  of  Commitment  shall  be  held  void  by  byOertio- 
reason  of  any  Defect  therein,  provided  it  be  therein  alleged  J^^- 
that  the  Party  has  been  convicted,  and  there  be  a  good  and 
valid  Conviction  to  sustain  the  same. 

YI.  Any  Person  who  shall  think  himself  aggrieved  by  power  of 
any  such  summary  Conviction  may  appeal  to  the  next  Court  Appeal 
of  General  or  Quarter  Sessions  which  shall  be  holden  not 
less  than  Twelve  Days  after  the  Day  of  such  Conviction 
for  the  County,  Riding,  Division,  or  Borough  wherein  the 
Cause  of  Complaint  shall  have  arisen,  provided  that  such 
Person  shall  give  to  the  Complainant  a  Notice  in  Writing 
of  such  Appeal,  and  of  the  Cause  and  Matter  thereof, 
within  Three  Days  after  such  Conviction,  and  Seven  clear 
Days  at  the  least  before  such  Sessions,  and  shall,  within 
Three  Days,  enter  into  a  Recognizance,  or  Bond  of  Cau- 
tion in  Scotland^  with  a  sufficient  Surety,  before  a  Justice 
of  the  Peace,  conditioned  personally  to  appear  at  the  said 
Sessions,  and  to  try  such  Appeal,  and  to  abide  the  Judg- 
ment of  the  Court  thereupon,  and  to  pay  such  Costs  as 
shall  be  awarded  by  the  Court;  and  the  Court  at  such 
Sessions  shall  hear  and  determine  the  Matter  of  Appeal, 
and  shall  make  such  Order  therein,  with  or  without  Costs, 
to  either  Party,  as  to  the  Court  shall  seem  fit,  and  shall,  if 
necessary,  issue  Process  for  enforcing  such  Judgment. 
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